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MILITARY LAW REVIEW 
The  Military Law Review, Bicentennial Issue commemorates the 200th 

anniversary of the Judge Advocate General’s Corps, U. S. Army, in 
July 1975. This special edition is designed to make reprints of 17  
articles Lvhich have significantly influenced the development and 
administration of military law conveniently available to all practition- 
ers. The  articles selected for republication have been chosen from a 
\vide range of legal periodicals and address the history, growth and 
breadth, as well as the future of military lam,. 

T h e  Military Law Review does not purport  to promulgate 
Department of the Army policy or to be in any sense directory. The  
opinions reflected in each article and the prefatory comments are those 
of the author and the editors respectively and do not necessarily reflect 
the views of The  Judge Advocate General or any governmental 
agency. 

,L\rticles, comments, recent development notes, and book reviews 
should be submitted in duplicate, triple spaced, to the Editor, Military 
Law Review, The Judge Advocate General’s School, U.S. Army, 
Charlottesville, Virginia 2290 1. Footnotes should be triple spaced and 
appear as a separate appendix at the end of the text. Citations should 
conform to the Uniform System of Citation (11th edition 1967) copy- 
righted by the Columbia, Harvard, and University of Pennsylvania Law 
Reviews and the Yale Law Journal. 

For subscriptions and back issues, interested persons should con- 
tact the Superintendent of Documents, United States Government 
Printing Office, FVashington, D.C. 20402. 

This issue may be cited as MIL. L. REV. BICENT. ISSUE (page 
number) (1975). 
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DEDICATION 

O n  29 July 1975 the  United States Army Judge Advo- 
cate General’s Corps celebrated its 200th birthday. 
William Tudor’s appointment on  29 July 1 7 7 5  by  the  
Second Continental Cong;ess as the  Judge Advocate 
of the Army  makes the  office of T h e  Judge Advocate 
General one of the  oldest in the nation. Since that t ime 
military law has held a prominent place in the  history 
of ou r  nation and has touched the  lives of the  millions 
of Americans who have served in the armed services. 

T h e  heritage of today’s A r m y  lawyer is a rich one. O u r  
predecessors have served the  Army  and the nation 
with dedication, devotion, and determination. Th i s  
bicentennial issue of the Mih’tary Law Review is in- 
tended as a tr ibute to  the  thousands of A r m y  lawyers 
who have followed William T u d o r ,  and  to those who 
will serve in the  future. May it serve to  remind us of 
our  heritage and as a challenge to  continue to  build on  
the reputation of the Corps. 

W I L T O N  B. P E R S O N S ,  JR. 
Major General,  U S A  
T h e  Judge Advocate General 
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I. PREFACE 



PREFACE 
This Bicentennial Issue of theMilitary Law Review commemorates the 

200th anniversary of the Judge A4dvocate General’s Corps, U. S. 
Army, in July 1975. This special edition is designed to make reprints 
of 1 7  articles which have significantly influenced the development and 
administration of military law conveniently available to all practition- 
ers. The articles selected for republication have been chosen from a 
wide range of legal periodicals and address the history, growth and 
breadth, as well as the future of military law. 

This collection of essays undertakes to demonstrate the special 
conditions affecting the military legal profession and to meet its needs. 
The editors, in consultation with the practicing bar and legal scholars, 
have sought two broad types of articles. First, those which presented 
the rich history of military law or successfully anticipated its course 
were selected in order to establish the linkages in time and socio- 
political context demanded by good historiography and jurispru- 
dence. Entries in the second group are those found to have had a 
significant impact on legislation, judicial decision or administrative 
action. This test was considered sufficiently broad to encompass those 
seminal pieces which influenced the course of military legal thought 
and those on subjects other than criminal law which demonstrate the 
scope of military law in both its aspects. 

As always, the effort is to provide something useful to the attorney 
facing the hard problems of the active practice of law. But one of the 
compensations of that practice is the combination of the challenge of 
problem solving with the opportunity for scholarship. Many of the 
excellent examples of academic effort available in the literature are not 
contained in this volume merely because of resource limitations. 
However, this collection will help put many problems in perspective 
and does show the range of scholarship available. 
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THE BEGINNINGS: HALLECK ON 
MILITARY TRIBUNALS 

and War, was 
Mid-”est he was 
1862 until March 
pionage,” were written in 1864, but published posthumously in 
191 1. In this selection from the early eriod of military jurispru- 
dence General Halleck presents the &vor of formative thought, 
indicates the scope of problems facing military lawyers at the 

of the Classical Period of .4merican military law, and 

more than a century later.’ 
sounds beg innin[ t e major themes which will concern that jurisprudence 

‘There is a surprising amount of literature, American and English, from the 
period before the Civil W’ar, most of which reflects the dual function of the Army 
line officer of the time. Officers such as Ben& and DeHart were commissioned in the 
combat arms, but wrote on criminal law and procedure while serving as “Professor 
of Law” at the United States .Military Academy. A classic from that era is Major 
General Alexander Macomb’s The Practice of Courts-Martial (1 841). 
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MILITARY TRIBUNALS AND THEIR 
JURISDICTIONt 

Henry Wager Halleck” 

The  early Romans had their pre jc t i  pretorio, or military judges, 
afterwards replaced by magistri militum, u.ho exercised a jurisdiction 
somewhat corresponding to modern courts-martial and military 
commissions. It is true that there has been much dispute in regard to 
the exact limits of this jurisdiction, as conferred by the laws which 
have been handed down to us, yet its general outlines have been pretty 
well agreed upon. 

In the first place, they had exclusive jurisdiction of all civil and 
criminal causes benveen soldiers, and over soldiers in all their acts as 
such. In the second place, they had jurisdiction of all cases where the 
plaintiff or  amisior, although a civilian, brought suit or made an 
amistmion before them against a soldier, on the maxim of “actor sequitur 
forum rei. ” ,Again the same maxim applied to the case Lvhere a soldier 
brought suit or made accusation against a citizen before a civil court; 
theprevention in that case prevented him from pleading his privilege as 
a soldier. S o r  could he plead this privilege in causes instituted against 
him in civil or criminal courts of ordinary jurisdiction before his 
enrolment as a soldier. So far as the jurisdiction of the civil courts was 
concerned, the soldier in actual service was considered an absentee, or 
enjoyed a kind of extraterritoriality, 6,hich compelled the citizen 
plaintiff or prosecutor to follow him to his own tribunal, u.hich had 

tReprinted from 5 AM. J. INT’L L. 958 (1911). 
The  foregoing was found amongthe papers of General Halleck at his death, which occurred at 

Louisville, Kentucky, on January 9, 1872. The article is in the general’s handkvriting and \vas 
prepared probably in the latter part of the year 1864, its preparation having been suggested by 
the number of wrongful acts committed in the Northern States, at a considerable distance from 
the theatre of a.ar, by persons having no direct connection with the military service. .\lthough 
these acts had not been given the character of criminal offenses by acts of Congressional 
legislation, they were none the less subversive of public order and in the highest injurious to 
public safety. 

The  paper has value as expressing the views of one of the ablest and most experienced lawyers 
in the service of the Government in respect to the embarrassing conditions which confronted the 
administration of President Lincoln during the latter part of the year 1864. 

G E O R G ~  B. Davis. 

*(1815-1872). B.S., 1839, the United States Military Academy; .LAM., 1843; LL.D.,  1862, 
Union College. \%hen this article was written the author was a General in the United States 
Army and Chief of Staff of the Army serving in the \Tar Department. 
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assigned to it a particular place in the army, both on the march and in 
camp. 

In regard to the jurisdiction exercised by the Roman military tri- 
bunals, in time of v ar, o \er  persons and property, not in the military 
service, or belonging to soldiers, \\ hether in conquered or occupied 
territory, or v ithin the limits of the empire, during an in\ asion or ci\ i l  
M ar, there seems to hale been no fixed rule or, rather, the rule \I as 
varied at different times and made to conform to the circumstances of 
the particular case, or of the then existing I\ ar. The general principle 
to be deduced from the la\\ and history of those times, and the 
discussions of modern commentators, is that there should be no \\ rong 
14 ithout a remedy, and that no crime could be committed u ith impun- 
ity; and that, therefore, \\ here the ordinary ci\il tribunals could not, 
or did not take cognizance of u rongs or offenses, the military \I ould 
do s o ,  both ithin and u ithout the limits of the empire. 

In regard to conflicts of jurisdiction, in time of ~ a r ,  bet\\ een the 
civil and military tribunals, I\ e have very little information; but, as the 
result of such conflicts and discussions, \ \ e  hate the established 
maxim or rule “inter arma legessilent,” or, as pretty liberally translated, 
“in time of u ar the ci\ il authorities vield to the military,” in other 
words, this rule u as simply a result, or one of the results, of the great 
maxim \\ hich, on several occasions, sa\ed the republic and the em- 
pire, ‘tralus populi suprema lex. ” 

After the u ars of the )fiddle .Ages, and \J hen the European nations 
had settled do\\ n upon a more established system of civil and military 
jurisprudence, 11 e find almost the same line of distinction betv een the 
jurisdiction of civil and military tribunals as that M hich had been 
observed by the Romans. But, u i th  the advance of civil libertv and the 
recognition of ci\il rights, the jurisdiction of ci\il tribunals u as ex- 
tended and that of military courts contracted and limited. 

It is not our present object to trace these fluctuations and changes, 
nor even to describe the present jurisdiction of military and chi1 
courts in the different states of Europe. \1 e shall allude to them simply 
to explain, illustrate or exemplify the jurisdiction of our o n n  courts, 
and the application of our o ~ n  lans, in peace and u a r .  

I t  nou seems to be an established and v ell-recognized principle of 
international la\\ that, in time of ~ a r ,  the inhabitants of territory in 
the military occupation of an opposing belligerent are subject to the 
military authority of the conqueror. The government of places or 
territory so occupied is essentially of a military character and derives 
its authority directly from the 1an.s of ua r .  It  does not result from 
anything in the constitution or lau s of the conqueror or of the con- 
quered, but directly from the fact of the existence of \tar and of the 
hostile occupation. The  government of military occupation may or 
may not, a t  its option, supersede the civil tribunals by those of a 
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military character, If the former be permitted to continue in the 
exercise of their functions, they are nevertheless subordinate to, and 
may be controlled by the military authority, for the government is 
essentially of a military character. 

The  same principles apply to cases of civil war and insurrection, so 
far as regards places captured by or from either of the belligerent 
parties, if the contest be of such magnitude and duration as to give it 
the character of a formal war. 

In all such cases the jurisdiction of the military tribunals of the 
conquering or occupying power over all persons in the places or 
territory occupied is general, and limited only by the will of the 
conqueror. It is not necessary to declare martial law, for it exists as a 
matter of fact. But when it is said that by the law of military occupa- 
tion the jurisdiction of military tribunals is limited only by the will of 
the conqueror, it is meant, not the will of the particular commander, 
but of the conquering state as expressed through its constitutional 
authorities. The will of the United States in such cases may be 
expressed by a law of Congress limiting the powers of the Executive 
and of his military officers and military courts. Moreover, the powers 
and jurisdiction of the conqueror must conform to the laws of war, and 
to the principles of right and justice, for there is no power which can 
confer authority to do wrong. 

We will next consider the jurisdiction of military tribunals within 
their own state or territory. This must depend in a great measure upon 
the municipal law and therefore varies in different states. But underly- 
ing this municipal law there are certain great principles of natural 
right, deduced from the laws of war, and recognized in international 
jurisprudence, which must govern more or less in times of insurrec- 
tion, rebellion or invasion in the particular theatre of military opera- 
tions, where the jurisdiction of the civil courts is suspended, or where 
their powers are entirely inadequate for the particular contingencies. 
In some countries these emergencies are provided for by specific 
legislation, while in others they are left to be determined by the more 
indefinite principles of the laws of war. 

In the jurisprudence of France these conditions of things are 
carefully defined and provided for: lst, the state of peace, where all 
cases are adjudged by the civil or military authorities, according to the 
class to which they belong, and the law applicable to the particular 
case; 2nd, the state of war, which may result from invasion or insur- 
rection, and may apply to fortifications or to entire districts of coun- 
try. The national guards are then under the military authorities, and 
civil officers, although still exercising their usual functions, must act 
in subordination to the military; 3rd, the state of siege, which is 
equivalent to the declaration of martial law in England. This may be 
proclaimed in all cases of imminent danger to interior or exterior 
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security. During its continuance all the powers with which the civil 
authority was invested, in respect to police and the preservation of 
order, pass to the military authority, which can exercise them exclu- 
sively, or concurrently, as it may deem proper. T o  these are added 
certain exceptional pou’ers such as searching private houses, sending 
a u  ay non-residents, seizing arms and ammunition, prohibiting publi- 
cations calculated to incite disorder; and the military tribunals may 
exercise jurisdiction of all crimes and offenses against the security of 
the state. the constitution, or public order, committed by persons in or  
out of the military service. 

similar system is adopted in Spain and most of the continental 
countries of Europe, and also by the English in foreign countries. 
Bruce says it is also applicable to Scotland; but in England they are 
somev.hat tenacious of their ancient cor?stitution whereby “no man 
can be tried but before the judge ordinary, by a jury of his peers.” It 
having been found, however, impossible to maintain proper discipline 
in the army in time of peace, or to prevent and punish the military 
offenses of others in time of wa’r or insurrection, without a resort to 
military tribunals, they pass an’ annual act of Parliament in regard to 
courts-martial in the army, and in time of domestic danger martial law 
is declared and enforced. So long as this continues military tribunals 
exercise jurisdiction over all persons for military offenses within the 
places in nrhich it is so declared, but not in places where the civil courts 
continue to exercise their usual functions. This is based on the theory 
that martial la\v is incompatible with the existence of civil law, and 
that it is impossible for the two classes of tribunals to exercise their 
functions in the same place. Sir James Mackintosh has forcibly ex- 
pressed himself in regard to the limitation of military jurisdiction 
derived from martial lanr: “Ll’hile the laws are silenced by the noise of 
arms, the rulers of the armed force must punish, as equitably as they 
can, those crimes M hich threaten their own safety and that of society, 
but no longer; every moment beyond is a usurpation.” In brief, while 
the English constitution naturalIy requires that “no man can be tried 
but before the judge ordinary, by a jury of his peers,” Parliament 
makes an exception of persons in the military or naval service in time 
of peace and, in time of public danger, of all persons in places where 
martial law is declared. 

Many of our civil and military laws have been copied from the 
English, and the decisions of our tribunals have been greatly influ- 
enced by those of British courts. It must be remembered, however, 
that our Constitution and system of government differ in many essen- 
tial particulars from theirs. LVhile a standing army is deemed contrary 
to the Common La\%. of England, our Constitution permits it, and we 
are not compelled to resort to the expedient of an annual bill for its 
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continuance in Parliament, or “Mutiny Act” for its government. 
Nothing is said in our Constitution in regard to the power to declare or 
enforce martial law, but the contingency of the exercise of such power 
is foreseen and provided for in section 9, Article 1,  which says: 

The privilege of the writ of habeas corpus shall not be suspended 
unless when, in case of rebellion or invasion, the public safety may 
require it. 

This suspension is unquestionably, so far as it applies, a substitu- 
tion of military for civil authority. It was at one time contended that 
this suspension could only be made by the authority of Congress, but 
since the learned and able commentaries of lMr. Binney, few will deny 
that the power may also be exercised by the President. And we think it 
will be generally admitted that, within the district of country where, 
in case of rebellion or  invasion, the public safety has required the 
suspension of the writ of habeas corpus and the enforcement of martial 
law, the military authorities and tribunals may exercise jurisdiction of 
crimes and offenses against the military force and the public safety. 

Of course Congress may by law limit and define this jurisdiction, 
but it can not entirely dispense with it, in the absence of all other 
authority, without resolving society into its original elements, and 
why may not such jurisdiction be conferred upon military tribunals, 
in time of rebellion or invasion, over military offenses committed 
elsewhere than in districts under martial law. It has never been 
doubted that such jurisdiction may be exercised where military of- 
fenses are committed by persons in the military or naval service of the 
United States, both in peace and war; but some have contended that it 
can not be given, even in war, over persons not in such service, on 
account of the prohibition contained in Article V of the Amendments 
to the Constitution. The  clause here referred to is: 

N o  person shall be held to answer for a ca ita1 or otherwise 
infamous crime unless on the presentment or in $ ictment of a grand 
juTT,. exceft in cases arising in the land or naval forces, or in the 
mi itia, w en in actual service, in time of war or public danger. 

It will be noticed that the language of the Constitution is, notpersons 
in, but cares arising in the land and naval forces, etc. T h e  terms are not 
convertible, and their difference is very important. If the excepting or 
excluding clause relates to persons, may not any person who is not in 
the military service be held to answer before a civil court for a capital 
or  otherwise infamous crime without a presentment or  indictment by 
a grand jury? On the contrary, if it relates to cases only, and not to 
persons, why may not any person be held to answer, without a 
presentment or indictment, in “cases arising in the land or  naval 
forces; or  in the militia when in actual service in time of war or public 
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danger?” In other m.ords, are not persons who are not in the military 
service triable by military tribunals for military offenses arising in the 
military service in time of insurrection or rebellion? 

.\lthough the restriction of this article to persons in the military 
service seems to have been intended in some of our statutes it is by no 
means so in all. For example, section 2 8  of the law of March 3, 1863, 
declares that: 

All persons who, in time of war, or rebellion against the supreme 
authority of the United States, shall be found lurking or acting as 
spies, etc., shall be triable by a general court-martial or military 
commission. 

This certainly does not mean only persons in the military service of 
the United States, for such persons are seldom, if ever, “found lurking 
or acting as spies” within our lines. It unquestionably includes all 
persons, whether citizens or foreigners, enemies or friends, in the 
service or out of the service. And we think it is within the powers 
conferred upon Congress, because it is a “case arising in the land or 
naval forces” or “in the militia, when in actual service, in time of Lvar 
or public danger.” 

Soon after the commencement of this rebellion it was found that 
military crimes and offenses were committed by persons not in the 
military or naval service which could not be punished by the civil 
courts and which the public safety required to be adjudicated by 
military tribunals. .A partial remedy was sought for in the legislative 
declaration that certain classes, as civil employees, contractors, etc., 
were to be regarded as in the military service and, therefore, triable bj 
the military tribunals. But this was merely evading the main question 
for, if such persons are not in the military or naval service, a legislative 
declaration does not make them so. If the prohibitory provision of the 
Constitution includes all persons not in the military service, it is 
obvious that Congress can not declare that any particular class, as 
clerks and employees in the Quartermaster’s Department, or as mer- 
chants who sell, or contract to furnish to the Government hay, oats, 
flour, bacon, etc., shall be treated as persons in such service; for if it 
can be made to include one class, i t  may be made to include all classes, 
and thus annul the provision. 

Moreover, it was soon found that such statutory declaration as to 
classes of persons did not reach the most dangerous individuals or the 
most criminal military offenses. It did not include rebel spies and 
northern traitors, who, from loyal States, were sending aid and com- 
fort to the enemy; nor rebel murderers, robbers and incendiaries who, 
in loyal territory, murdered our citizens, robbed our banks, and 
burned our steamers, storehouses, bridges, etc. Most of these crimi- 
nals were neither in the military service of the United States nor of the 
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rebels, nor were their crimes always committed in districts of country 
where military operations were carried on. And as their offenses were 
not against any statutory provision, but against the common laws of 
war, the civil courts could impose no punishment; but, being military 
offenses, that is, cases arising in the military service in time of war and 
public danger, they have been tried and punished by military tribun- 
als. Probably in some cases the military courts went beyond the law, 
that is, tried offenses not defined by statute, but recognized as crimes 
by the common law of war. It is very possible also that in some cases 
these courts have done great injustice, but where is the court that has 
not done the same? But this is not the question under discussion: it is 
whether military courts may not, under the authority of Congress, try 
cases of military crimes or offenses arising in the military or naval 
service in time of war or  public danger, although the individuals tried 
do not belong to the army or navy? If the Constitution prohibits such 
trials, then it is most certainly defective in a most vital point, for it 
deprives the Government of a most important and necessary means of 
repelling an invasion or suppressing a rebellion. 

Fourth, except in districts under martial law, a military commission 
can not lawfully try any person not in the United States military or 
naval service for any offense whatever. Military commissions, as they 
now exist, differ from courts-martial in that the latter are established 
by statute and have only such jurisdiction as the law confers, while the 
former are established by the President, by virtue of his war power as 
commander-in-chief, and have jurisdiction of cases arising under the 
laws of war; courts-martial exist in peace and war, but military 
commissions are war courts and can exist only in time of war. Con- 
gress has recognized the lawfulness of these tribunals, and, in a 
measure, regulated their proceedings, but it has not defined or limited 
their jurisdiction, which remains coextensive with the objects of their 
creation, that is, the trial of offenses under the common laws of war, 
not otherwise provided for. They have also under the statute joint 
jurisdiction with courts-martial in cases of spies, murder, manslaugh- 
ter, mayhem, robbery, arson, burglary, rape, etc., committed by 
persons in the military service. 

First, there is nothing in the Constitution or laws, or in the nature of 
these tribunals to limit them to districts under martial law, or where 
the privilege of the writ of habeas corpus has been suspended, such 
declaration can neither originate nor confer jurisdiction. 

Second, it is alleged that offenses committed within the limits of the 
rebel States, where we have no courts, can not be tried by United 
States courts sitting without such limits. This, if true, will be most 
encouraging to the rebels and their friends; it will be shown hereafter 
that the provision of the Constitution here referred to does not apply 
to military tribunals. 
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Third, no persons except such as are in the military or naval service 
of the United States are subject to trial by courts-martial-spies only 
excepted. Reference is here made to .Articles \. and of the .Amend- 
ments to the Constitution in regard to indictments and trials by jury 
“except in cases arising in the land and naval forces and in the militia 
when in actual service in time of urar or public danger.” I f  this 
provision related to persons instead of cases, then certainly spies, not 
belonging to the services specified, can not be tried by court-martial, 
and \{.odd be entitled to indictment and trial by jury. Moreover, it 
n.ould be necessary to take the jury from “the State and district 
Lvherein the crime shall have been committed.” 

Fourth, but it has been held by the United States Supreme Court 
that these provisions relate only to judicial courts, and that military 
tribunals are simply a portion of the military poaer  of the Executive, 
but constitute no part of the judiciary established by the Constitution. 
It  follou.s, therefore, that persons of \$.hatsoever rank, profession or 
occupation may, in time of Lvar or public danger, for military offenses, 
be subjected by Congress to the jurisdiction of courts-martial. 

Fifth, they (military commissions) can investigate and report, but 
their report can be only a recommendation, or a statement of facts- 
never a finding or sentence. 
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THE BEGINNINGS: STUART-SMITH ON 
BRITISH MILITARY LAW 

It is to be regretted that the full history of .American military la\\, 
has not been written, but the literature is developing. The Militaty 
Law Review series on great caurt-martial cases, and articles such as 
“The Ansell-Crou.der Dispute”2 and “The U. S. Court of Military 
.Appeals”3 have accumulated much original material in a readily 
available source. Other la\v reviews than those selected for this 
compendium have articles b prominent writers with an historical 

Wiener. 
The Judge Advocate General’s School, U. S. Army, has pro- 

duced a History oftbe Judge Advocate General’s Corps, published in 
1975 which outlines the dominant themes and shows the breadth of 
military le a1 practice, The year 1975 also brought the publication 
of “The ieception of English Military Law into the United 
 state^"^ which undertakes to build the bridge from the parent 
system to current ractice. In 1977 McMillan Company plans to 

Here James Stuart-Smith, a British barrister and judge advocate 
of over twenty years’ standin , traces the growth and development 

provide a source of material for the Law Quarter y Review’s editor, 
this article was itself published and has become a standard in the 
field. 

bent, including Bishop, 8 airman, Fratcher, Henderson and 

publish Edward S K erman’s history of military criminal law.’ 

of the English system as we1 B as its practice. Ori inally written to f 

‘Tv.o examples are: Robie,-The Court-Martial of a Judge Admcate: Brigadier General David G. 
Swaim (18841, 56 MIL. L. RE\. 2 2 1  (1972); Marszaleck, The Knox Court-Martial: W.  T .  Sherman 
Puts the Press on Trial, 59 .MIL. L. REI’. 197 (1973). 

Brown, The Crowder-Ansell Dispute: The Emergence of General Samuel T .  Ansell, 35 MIL. L. 
R E V .  1 (1967). 

3u‘illis, The U.S. Court ofMilitary Appeals: Itsorigin, Operation andFuture, 5 5  MIL. L. RE\-. 39 
(1972). 

4Costello, The Reception of English Military Law into the United States, LEG.AL HISTORY ( N e w  
Delhi) (1975). 

jl’resently untitled, but in production. 
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MILITARY LAW: ITS HISTORY, 
ADMINISTRATION 
AND PRACTICE? 

James StuartSmith * 
PART I 

A .  GENERAL 
A man who joins the army or air force, whether as an officer or a 

soldier or airman, does not cease to be a citizen. With a few excep- 
tions, his position under the ordinary law of the land remains unal- 
tered. If he commits an offence against the civil law he can be tried and 
punished for it by the civil courts. By joining the armed forces, 
however, he submits himself to certain additional statutory obliga- 
tions which comprise the disciplinary code necessary to maintain 
order in a professional body within which good order and obedience 
are essential to its proper functioning. One of the incidents of mem- 
bership of the armed forces is the liability to service in places outside 
the jurisdiction of the British courts, so that these statutes include, in 
the interests of the subject no less than those of the Crown, provisions 
for the trial of an offender for the commission of an offence which is 
against the law of England wherever he may commit it and by tribu- 
nals constituted of officers of the force to which he belongs. 

The  statutes to which the serviceman is at present subject are the 
Army Act 1955, the Air Force Act 1955 and the Naval Discipline Act 
1957. Whilst all have been slightly modified by subsequent legisla- 
tion, their substantial provisions have remained unaltered. Although 
these Acts deal with such matters as conditions of enlistment, terms of 
service, pay, billeting, inter-service relations and many other matters, 
much of each of them is devoted to the disciplinary code of the service 
to which it relates and the setting up and procedure of the tribunals to 
try offences against it. 

Section 103 of the Army Act 1955 provides for the making by the - 
PCopyright 1969, The Contributor and Sweet & Maxwell, Limited. Reprinted with permis- 

sion ofthe copyright owner from 85 L.Q. R E \ .  478 (1969). Permission for reproduction or other 
use of this article may be granted only by the Contributor and Stevens & Sons, Limited. 

*Assistant Judge Advocate General ofthe Forces (United Kingdom). The author is a member 
ofthe English Bar, called by the Middle Temple in November, 1948, havingserved in the Army 
from 1939 to 1947. At the time this article was written the author was an Assistant Judge 
Advocate General. 
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Secretary of State of Rules of Procedure for the investigation and trial 
of offences, both summarily (by a comanding officer or appropriate 
superior authority) and by court-martial, and sections 82 and 83 
provide for the making of Regulations governing the exercise by 
commanding officers and appropriate superior authorities of their 
powers of summary trial and punishment. Similar provisions appear 
in the -Air Force Act 1955 which is substantially identical in language 
and arrangement M ith the Army Act (subject to such obvious varia- 
tions as arise from the different rank titles employed in the R.A.F. 
and, mutatis mutandts between the two Acts, in references in each Act 
to the sister service). 

The Naval Discipline Act 1957, however, follows another pattern 
and differs from the other two Acts both as to its disciplinary provi- 
sions and the powers and procedures for their implementation in a 
number of substantial respects. The administration of the disciplinary 
aspects of Naval Law is under the supervision of the Judge Advocate 
ofthe Fleet. The present article is confined to the history and adminis- 
tration of military and (more recently) air force law, which are under 
the supervision of the Judge Advocate General of the Forces. In view 
of the close similarity between the Army and the Air Force Acts, it is 
convenient to frame all explanations in terms of the Army Act; it may 
be noted that the section numbers of the 1955 ,Act as cited apply 
equally to the Air Force Act 1955. 

B. HISTORICAL 
C p  to 1689, when the first ,Mutiny Act was passed, military law and 

the tribunals which administered it rested upon the prerogative of the 
Cromm. Until the establishment of a standing army in 1660, armies 
were raised only as required to mount an expedition, wage a particular 
war or put down a rebellion. For each such army the King would 
either himself make or authorize the army’s commander to make 
Ordinances or Articles of War for its governance. These normally 
remained in force only until the army was disbanded, although 
IA4atthew Sutcliffe writes, “Although the warres be ended, yet are 
those that offend against the lawes of armes and during that time are 
not punished, to be apprehended and punished according to the same 
either by the Judge Marshall and the Provost Martiall, whose commis- 
siones are to be extended so farre, or by the Judges of the Realme; that 
notorious faults do not pass without punishment.” 

The  Mutiny Act of 1689 was the first of a series of Mutiny Acts, 
re-enacted with only a few short intervals from year to year until 1879. 
The  1689,4ct, although confining itself to the offences of mutiny and 
desertion, marks the beginning of an era, as it makes these offences 
_ _ _ ~  

‘Pracflce, Proceedings and L a w s  of Armies (1593) p. 340. 
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statutory and prescribes to some extent the requirements of the 
court-martial to try offenders, Before the passing of the Army ,4ct 
1881 (which continued to govern military discipline until the coming 
into force of the Army Act of 1955) the Crown continued to make 
Articles of War, but they were only valid in so far as they were 
consistent with the Mutiny Act in force a t  the time. 

From earliest times, however, the law governing the soldier was 
clearly codified and not, as is sometimes supposed, arbitrary. Exam- 
ples of ordinances issued in the times of Richard 11, Henry ‘c‘ and 
Henry VI1 may be found in Grose’s Military Antiquities with descrip- 
tions and illustrations of the savage punishments that breaches of them 
might incur. Nonetheless, savage though the penalties they pre- 
scribed may have been, Cockburn L.C.J. in R. v. Nelson Q Brand 
(1867)’ remarks of the ordinances of Richard I1 (“Statutes, Ordi- 
nances and Customs to be observed in the Army”: MSS-British 
Museum): “These statutes are very remarkable. They form an elabo- 
rate code, minute in its details to a degree that might serve as a model 
to anyone drawing up a code of criminal law. They follow the soldier 
into every department of military life and service. They point out his 
duties to his officers, his duties to the service, his duties to his 
comrades, his duties with regard to the unarmed population with 
whom he may come in contact. They show what would be infractions 
of these duties and attach specific penalties to every violation of the 
law so set forth.” Those published by Henry VII, ‘‘. . . like the 
others, are elaborate, minute and particular to the greatest possible 
degree, pointing out all the duties of the soldier and all the offences of 
which a soldier’s life may be capable, even to the irregularities which 
may interfere with his duty, and specifying the punishments which 
were to follow on the infraction of the law.”3 Cockburn goes on to 
consider the successive instruments issued for the governance of the 
Army up to his own time. He observes of the Mutiny Acts and 
Articles of War, “. . . any one who has taken the trouble to look into 
the Articles of War by which the Army is governed . . .” (i.e., in 
1867) “. . . must, I think, do those who framed them the justice to say 
they are most elaborate and precise, and that it is impossible for 
anyone who takes any trouble to ascertain his duty and the penalties 
which attach to the breach of it, not to be perfectly aware of the law by 
which he is to be g ~ v e r n e d . ” ~  

Nor have the military tribunals responsible for the trial of offenders 
against these ordinances, articles or acts, been arbitrary in their con- 
stitution or their powers. The  ancestor of the present-day court- 

* Special report, published by William Ridgway (1867) p. 89. 
31bid. p. 90. 
41bid. p. 91. 
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martial is generally believed to be the Court of the High Constable and 
Earl Jlarshal, u,hich u’as established in the reign of Edward I or, it has 
been suggested, even as early as Il’illiam the Conqueror’s reign, 
(-Although G. D. Squibb, Q.C. ,  in his book The High Court of Chk?alry 
questions this descent and Lvhether the Court of the Constable and 
Jlarshal \{.as ever concerned ni th  army discipline.) 

The  court, sometimes knoivn as the Court of Honour or Court of 
Chil~alry, exercised jurisdiction over military offences, against the 
ordinances issued by or under authority of the King \\.hen an army 
\{.as embodied. It enjoyed also a permanent jurisdiction over offences 
of murder and high treason committed abroad and, in its capacity as a 
court of honour, over questions of chivalry such as coat armour and 
precedence, (The jurisdiction of the Court of Chivalry as to questions 
relating to the right to use armorial ensigns and bearings still subsists. 
-4lthough occasions for the exercise of this jurisdiction have been rare 
for some hundreds of years, the court \{.as called upon to sit as recently 
as 1954, for the first time since 1737.’) 

The  judges of the court Lvere the High Constable and Earl Jlarshal 
of England u.ho attended the King in his Lvars: T h e  High Constable 
as the commander-in-chief under the King and the Earl hlarshal as his 
deputy and, in modern terms, Adjutant and Quartermaster General. 
The  offices of Constable and Marshal Lvere, hon.ever, military offices 
with all armies of the period and it may \{.ell be that \\.hen these high 
officers of state, the High Constable and Earl hlarshal, did not accom- 
pany an army, this judicial function \\.as exercised by the Constable 
and Marshal of the army concerned. 

The  court n.as responsible for the trial of military offences until 
1 5 2  1, Lvhen the then holder of the office of Lord High Constable \vas 
beheaded, having come into conflict \+.ith the King, and the office \\.as 
not re-bestou,ed. The  court, however, continued to exercise jurisdic- 
tion under the Earl Marshal alone for a further century, although its 
function passed gradually to courts or committees of officers. These 
continued to be kno\t.n as Courts of the Alarshal and, in course of  time, 
Courts-Martial. 

C. THE JC‘DGE ADVOCATE GENERAL 
It appears probable that from early times the Court ofthe Constable 

and llarshal \\as assisted by a ci\ ilian la\{ yer v hose function v as to 
superintend the procedures of the trial and ad\ ise the court as to the 
pro\ isions of the ci\il la\{ , Francis Markham, uriting in 1622, points 
out that, “ I t  cannot be denied but that in as much as the Ci\ i l  La\{ hath 
the greatest s u  ay in all martial crimes and control ersies, therefore it is 

j.Wanchester Corporatun :. .Manchester Palace of \.arretres Ltd [ 195 5 1  P. 1 3 3 
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necessary that the judge of these errors should be learned in that 
profession.” The  “judge” of whom this Epistle treats is “ . . . The  
Judge Marshall, or as some call him (by the old Roman name) the 
Praetor or Judge in all Martial1 causes. This is a renowned and 
reverend officer, (as some suppose) attendant, but as I confidently 
imagine rather an assistant to the Lord-Marshall.”6 If Markham’sFive 
Decades are to be taken literally, the attendance of a Judge Martial at the 
Marshal’s Court was clearly an accepted thing fifty years before 1622 
and the tenor of Markham’s Epistle does not suggest that this concept 
is to him of even comparatively modern origin. Although the officer 
was commonly described as that of Judge Marshall (or Marshal) or 
Auditor General, the present title of Judge Advocate appears to have 
been in use in England at least as early as the 17th century. It is evident 
from the importance attached to it by contemporary writers (e.g., 
Markham and Sir James Turner in his Pallas Amata, 1670-7 1) that the 
office was regarded as of weight and substance; Markham describes it 
as being almost the same in effect and quality as the office of Recorder 
in a civil city or town. 

The  Articles of War put out by Charles I in 1629 empowered the 
Marshal’s Court “to hear judge and determine any fact done by 
soldiers” (reserving the confirmation of death sentences to the Gen- 
eral). Those published in 1639 specifically mentioned the “Advocate 
of the Army” and gave authority to the “Council of war and Advocate 
of the Army to enquire of the actions and circumstances of offences 
committed. . .” Orders issued by Charles I1 in 1662-63 gave author- 
ity to the General to constitute courts-martial and to the “Judge 
Advocate of the Forces” to take information and depositions on oath in 
all matters triable before court-martial. The  terms of this requirement 
suggest that the Judge Advocate may have been charged with the 
responsibility, nowadays placed upon the accused’s commanding of- 
ficer, of conducting a preliminary investigation into the alleged of- 
fence and with the preparation of a summary or abstract of evidence. 

In 1666 Samuel Barrow was appointed to be the first holder of the 
office of Judge Advocate General. It has been held in unbroken 
succession ever since and it becomes necessary from this date to 
distinguish between the term “judge advocate,” used to refer to the 
functionary officiating in that capacity at a court-martial (and repre- 
senting the Judge Advocate General at the trial) and the Office of 
Judge Advocate General [of the Forces]. Although the duties of the 
Judge Advocate General may have and probably did originally in- 
clude personal attendance at courts-martial, it is certain that none has 
personally acted as judge advocate for more than a century and 

6Five Decades of Epistles of Warre (1622), p. 109. 

29 



MILITARY LAW REVIEW [Bicent. Issue 

probable that the practice of appointing a deputy to perform this 
function is of much earlier date. 
;i detailed description by Francis llarkham of the function of the 

Judge lfarshal at an early sei.enteenth-century trial suggests that his 
role \!.as of a judicial nature, hearing the e\-idence, making notes of it9 
summing up to the court the evidence and the l a u ,  applicable, and, 
finally, announcing the sentence of the court.' It seems from another 
contemporary n.riter that the part of accuser may ha1.e been played by 
the Pro\mt Jlarshal. The -Articles of \\'ar of 1673, hou.e\.er, provided 
that "in all criminal cases ir.hich concern the Croum, our -Ad\.ocate 
General or Judge .Advocate of our AArmy shall inform the Court and 
prosecute." Thereafter and during the eighteenth century (and part of 
the nineteenth) the judge advocate \\.as required to combine the func- 
tions of prosecutor and legal adviser to the court. In the latter capacity 
he \\'as required to retire u.ith them \{.hen they considered their 
finding and sum up in closed court. He  \$.as, in addition to these 
already mutually uneasy functions. also expected to ad\-ise the ac- 
cused on matters oflau, should he require it. *\dye obserl-ed in his 
book on Courts-llartial published in 1769,' "That he shall first 
prosecute the prisoner and then, Proteus-like, change sides and fur- 
nish him with means and arguments to overthron. those he has before 
made use o f ,  , . seems inconsistent u i th  justice and common sense." 

By the early years of the nineteenth century the invidious and 
inconsistent nature of the duties ofthe judge advocate had begun to be 
recognised and in some cases another officer \\'as being appointed to 
prosecute. In 1829 the requirement that the judge advocate should 
prosecute \{.as omitted from the .Articles of \\'are It u'as not until 1860 
that the -Articles of v'ere amended expressly to provide that the 
judge ad\.ocate should not prosecute but should be completely impar- 
tial. He  continued howe\.er to retire \i.ith the court until September 
1947 \[.hen, as a result of recommendations made by a Committee 
u.hich sat in 1946 under LeLi-is J . ,  the Rules of Procedure made under 
the Army .\ct 188 1 \{.ere altered to exclude the judge adi.ocate from 
the court's deliberations on findings. The  recommendations of the 
Lenis Committee, though, affected not merely the detailed function 
of the judge advocate but, more fundamentally, responsibilities ofthe 
Office of the Judge .Advocate General. 

From the first, the Judge AAd\-ocate General has been the legal 
officer entrusted by the Cro1i.n n i th  the administration of military 
la\{,, From I694 on\i.ards he \\'as also required to attend the Board of 
General Officers n.hich met regularly for the redress of griet.ances in 
the .Army and, from the beginning of the eighteenth century, to act as 

'Zbld. p. 1 1 I. 
' P  1 1 2  
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its secretary and legal adviser. In this capacity he was involved in 
many questions outside those touching upon his legal office. LVhen, in 
1793, the office of Commander-in-Chief \vas created, the functions of 
the Board of General Officers came to an end, and with them the 
extra-legal responsibilities of the Judge Advocate General as its secre- 
tary. The  Judge Advocate General, however, continued to act as legal 
adviser to the Commander-in-Chief and later, in succession, to the 
.Army and Air Councils and the Defence Council. From at least the 
time of the Revolution of 1688 until 1706, the Judge Advocate General 
personally laid the proceedings of General Courts-Martial before the 
Sovereign for confirmation, but from 1706 and for a century after- 
wards, he was required to do so through the Secretary of State for 
U’ar . 

In 1806 the Judge Advocate General became a member of the Pri \y 
Council, again having personal access to the Throne and communicat- 
ing the result of the Sovereign’s pleasure to the Commander-in-Chief. 
The office was political, changing with the administration, and the 
Judge Advocate General shared with the Secretary of the State for 
War the responsibility of answering for the Army in Parliament. In 
the nineteenth century he bore Ministerial responsibility for the con- 
firmation of proceedings of General Courts-Martial. In the latter part 
of the nineteenth century doubts were felt as to whether it \vas 
appropriate that the holder of a judicial office should be constantly 
altering with each change in the administration, and in 1893 the office 
was remoted from the political sphere. It was bestowed upon Sir 
Francis Jeune (afterwards Lord St. Helier), then President of the 
Probate, Divorce and Admiralty Division of the High Court of Jus- 
tice, who held it until 1905. It was then decided that it should be filled 
as a paid appointment by a person of suitable legal attainments, 
subject to the orders of the Secretary of State for U’ar. The appoint- 
ment to the Office continued hourever, to be by Letters Patent from 
the Crown. 

From its inception, the responsibilities of the Office of Judge Advo- 
cate General included the provision of a judge advocate at a court- 
martial either by personal attendance or the appointment of a deputy. 
Clode, writing in 1869, remarks that, “It may be many years since a 
Judge Advocate General personally presided at a court-martial,” and, 
as observed above, it is probable that none has done so since a t  least the 
beginning of the nineteenth century. The  Judge Advocate General, 
however, as in the present day, reviewed the proceedings of trials to 
ensure their legal validity. The  Mutiny Act of 1750 required him to 
act as custodian of the proceedings and he has, since 1748, been 
required to supply copies of proceedings to entitled persons. His 
broad function was always that of general legal adviser in matters of 

31 



MILITARY LAW REVIEW [Bicent. Issue 

military law to the supreme military authorities and also to subordi- 
nate general officers, as required. This responsibility included advis- 
ing before trial on the charges to be preferred. In the nineteenth 
century the pragmatic \.ien, \\.as held that the best \vay to avoid any 
miscarriage on legal or technical grounds \\.as to make the person from 
\$.horn post-trial criticism \\.as most likely to come himself responsible 
for ensuring before trial that such errors u,ould not occur. 

.Although the :lrticles of \Tar of 1860 provided that the judge 
advocate a t  the trial should no longer play any part in the prosecution, 
the Judge Advocate General was not relieved of his responsibility for 
the preparation of the prosecution until 1948. In more modern times 
hon.ever, he had ceased to play any personal part in the preparation of 
prosecutions. During the 1914-1 8 \i7ar, and after, the duty of ad\-ising 
upon charges and evidence before the trial and of prosecuting in the 
more serious cases \$.as undertaken by legally qualified military staff 
officers. In 1923 the Military Department of the Judge Advocate 
General’s Office \\.as formed to undertake, under a Military Deputy to 
the Judge Advocate General, these prosecuting functions. -A similar 
Air Force department \vas established v i th  like functions. These 
prosecuting departments u’ere entirely separate from the judicial staff 
of the Judge .Advocate General’s Office and their functions did not 
embrace the provision of judge advocates, the giving of post-trial 
advice or the revieu. of proceedings; these functions Ivere undertaken 
by the civilian branch of the  office w.hich, in peacetime and up to the 
outbreak of n’ar in 1939, \+.as very small. The  Judge Advocate Gen- 
eral, although nominally responsible for supen-ising the kvork of all 
three departments, in practice exercised his constitutional duty of 
controlling military and air force lau. through his function of revien., 
in n.hich he \\.as assisted by the judicial department, leaving the 
preparation of charges and the conduct of prosecutions to his hlilitary 
and ;iir Force Deputies and their departments. 

Ho\t.ever, in 1938 a Committee \vas appointed under the chairman- 
ship of l l r .  Roland Oliver l l . C . ,  K.C. (later Oliver J . )  to examine the 
existing system of trial by court-martial (and in particular to consider 
v.hether a right of appeal to a civil court should be established). The  
Oliver Committee (\vho saw no need for such a channel of appeal, and 
thought the existing system of revieLv adequate) r e p ~ r t e d , ~  inter alia, 
that there appeared to be a general false impression that the process of 
legal revieu. was performed by the same authority that had prepared 
the prosecution. They accordingly recommended that the functions 
of the prosecuting departments of the Judge Advocate General’s 
Office be transferred to a n e u  legal directorate which n,ould be 
responsible not to the Judge ,Advocate General but jointly to the 
~- 

Cmd. 6200 H..\l.S.O. 4s. 
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;Idjutant General a t  the \Tar Office and the Air Member for Person- 
nel a t  the -1ir Ministry. T o  make the indepence of the Judge Advocate 
General as a judicial authority yet plainer, they recommended that he 
should no longer be responsible to the Service Ministers but he made 
responsible to some other Minister. Although these proposals were 
endorsed by an inter-departmental committee in 1939, their im- 
plementation \\.as overtaken by the outbreak of war on September 3 of 
that year. 

In 1946, a Committee under the chairmanship of Le\\% J .  was set 
up to revien. the recommendations of the 1938 Oliver Committee and 
to reconsider the proposal that a right of appeal to a civil court should 
be afforded. The  report and recommendations of the Leuis Commit- 
tee were submitted in 1948.1° They were far-reaching and, in some 
respects, revolutionary. They endorsed strongly the Oliver Commit- 
tee’s recommendation that the nominal responsibility for prosecution 
be removed from the Judge Advocate General and transferred to Legal 
Directorates of the Army and Royal Air Force. During the course of 
its sitting, the Lewis Committee made certain interim recommenda- 
tions v.hich were put into immediate effect. One has already been 
mentioned; that the judge advocate should no longer retire with the 
court Lvhen they deliberated upon findings but should, like a judge 
n.ith a jury, having summed up, leave them to consider their findings 
alone. Another served to abolish the procedure whereby findings of 
guilty and sentences were not announced forthwith in open court but 
promulgated to the accused only after confirmation. Among the more 
radical changes proposed by the Committee were recommendations as 
to the status and title of the judge advocate \*Tho, it  was suggested, 
should be re-styled Judge Martial and assume the role of a presiding 
judge at  the court-martial, Lvith the court as a jury, and having as to 
sentences both a vote and a further casting vote in the event of equality 
of votes. 

The Leu.is Committee favoured the introduction of a system of oral 
appeal, but recommended that the appeal court should be constituted 
of the ChiefJudge Marshal (formerly Judge Advocate General) and his 
judicial officers. 

The Committee’s recommendations \+.ere endorsed by an inter- 
departmental committee kvhich sat under the chairmanship of Sir 
.Albert hTapier (Permanent Secretary to the Lord Chancellor and 
Clerk of the Croum) but subsequently, after considerable further 
discussion, those relating to changes in the title, status and functions 
of the Judge Advocate General and the judge advocates were not 
adopted; nor \vas their proposal that the appellate court should be 
constituted from ai th in  the Judge Advocate General’s Office. Many 

l o  Cmd. 7608 H..V.S.O. I S .  3d. 
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of the other recommendations of the Committee ere, hove\  er, 
implemented and, on October 1 ,  1948 the Judge - Id\  ocate General 
ceased to be responsible to the Sen  ice llinisters, and became respon- 
sible to the Lord Chancellor. On the same date the military and air 
force departments of the Judge -Ad\ ocate General's Office ceased to 
exist as such, their functions being transferred to the Directorate5 of 
Army Legal Sen  ices and Legal S e n  ices -Air llinistry in the depart- 
ments ofthe -Adjutant General and -1ir l lember for Personnel respec- 
ti\ ely. 

In 195 1 ,  the Courts-llartial (AAppeals) Act ' l  created the Courts- 
Alartial *Appeal Court \\ hich is constituted of the Lord Chief Justice 
and Puisne Judges of the High Court (or, i f  specially nominated, the 
Scottish or Sor thern Irish judges or persons of legal experience 
appointed by the Lord Chancellor). Part I1 of the Courts-Zlartial 
(,Appeals) -Act deals i t  ith the appointments and terms of sen  Ice of the 
Judge -Ad\ ocate General, \'ice Judge -\dl ocate General, .Assistant 
Judge .Ad\ ocates General and Deputy Judge .Id\ ocates. 

The  ,Armv and -Air Force Acts of 1955 l 2  and the Rules o f  Proce- 
dureI3 made thereunder empou ered for the first time judge ad\ ocates 
to sit alone, in the absence of the court-martial, to determine questions 
relating to admissibility of e\ idence and applications for separate trial 
of a charge or o f  an accused from others charged in the charge-sheet. 

In hlarch 1956, judicial robes of a pattern approled by the Lord 
Chancellor \\ere adopted for -Assistant Judge - id \  ocates General and 
Deputy Judge &Ad\ ocates 11 hen sitting as judge ad\ ocates at courts- 
martial and \\ ere thereafter \$ orn by them instead of, as hitherto, their 
robes as l lembers of the Bar. 

D .  THE OFFICE OF THEJC'DGE ADI'OCATE GE,VERAL 151969 
T h e  Judge ,Ad\ocate General continues, as he has been since the 

first appointment to the Office \$ as made in 1666, to be responsible for 
the judicial super] ision and regulation of the disciplinary aspects of 
army (and non air force) la\$. and for adlising on legal questions 
generally affecting the military and air forces of the Crov n. He holds 
his Office under Letters Patent from the So\ ereign. Section 29 of Part 
I1 of the Courts-hlartial (LAppeals) -Act 195 1 requires that the person 
appointed to the Office shall be recommended to Her hlajesty by the 
Lord Chancellor, to \I hom the Judge -idlocate General v a s  made 
responsible in 1948, bringing his Office into conformity u i th  other 
judicial offices in this respect. 

l 1  14 b: 1 5  Geo. 6 ,  c. 24. Part I ofthe . k t  u a s  repealed and superseded by the (:ourts-.\lartial 
(;\ppeals) Act 1968 (1968. c. 20).  

1 2 3  b: 4 Eliz. 2 .  cc. 18 and 19. 
13The Rules ofprocedure (Army),  1956, S.I. 1956 So. 162 and T h e  Rules of  Procedure (Air  

Force). 1956. S.I .  1926 S O  163. 
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(9 

(i i) 

(iii) 

(iv) 

(v) 

(vi) 

(vii) 

The  Courts-Martial (Appeals) Act 195 1 (Part 11) also makes provi- 
sion for the appointment of a number of officers to assist the Judge 
-4dvocate General. These include a Vice Judge Advocate General, a 
number of Assistant Judge Advocates General and a number of Dep- 
uty Judge Advocates. These are permanent civilian judicial appoint- 
ments and their holders, who are appointed by the Lord Chancellor, 
can be removed from them only by the Lord Chancellor for inability 
or misbehaviour. The Judge Advocate General himself is removable 
on similar grounds, but only by the Sovereign. 

By section 3 1 of Part I1 of the Courts-Martial (iippeals) Act 195 1, 
seven years standing as a barrister or advocate (of the Scottish bar) are 
required to qualify a person for appointment as 'I'ice Judge Advocate 
General or as an Assistant Judge Advocate General, unless the ap- 
pointee be already a Deputy Judge Advocate. Five years standing as a 
barrister or advocate are required to qualify for appointment as a 
Deputy Judge Advocate. In practice appointments have been made 
from members of the Bar or advocates of experience in criminal 
practice or of previous judicial experience, and those appointed have 
tended to be of somewhat longer standing in their profession than the 
minimum required by the Act. 

The  functions of the Judge Advocate General include: 
The  provision and appointment of judge advocates for all 
General Courts-Martial and, when requested, the more 
serious or complex District Courts-Martial. 
Advising the military and air force authorities responsible 
for confirming and reviewing the proceedings of courts- 
martial as to their legal validity. 
Advising on Appeal Petitions presented to the Defence 
Council pursuant to the Courts-Martial (Appeals) Act 
1968. 
Advising on all other petitions submitted by persons con- 
victed by court-martial or military court against the court's 
finding or raising a point of law. 
Advising on general legal questions (excluding pre-trial 
questions relating to particular cases). 
Advising, when requested, on the validity of summary 
awards. 
The custody of the proceedings of courts-martial and the 
furnishing to entitled persons of copies. 

The primary function of most of the Judge Advocate General's 
judicial officers, other than the Vice Judge Advocate General, consists 
in sitting as judge advocates at trials by court-martial under the Army 
and Air Force Acts. The  judge advocate a t  a court-martial bears a 
responsibility towards the court, similar in many respects to that 
borne by a judge towards a jury. 
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He guides the forensic course of the trial; resolves any question of 
lan. (such as the admissibility of a particular item of evidence) v.hich 
may arise during its progress, either in the presence of the court by 
indicating his opinion as to the correct decision or, i f  it is necessary to 
hear evidence and argument as to admissibility n.hich it \i.ould be 
improper for the court to hear, by himself hearing and ruling upon it 
in their absence. Before the court retire to consider their findings. he 
delivers to them a summing-up, marshalling the evidence given and 
telling the court the principles of la\v they should apply. ;\s men- 
tioned above, since 1947 the judge advocate has not retired n i th  the 
court \\,hen they consider their findings. In this respect, his position 
today is entirely analogous to that of a judge n,ho has completed his 
summing-up to a jury, and i f  the court \\.ish for further advice from 
him on any point their question must be put and dealt with by the 
judge advocate in'reopened court. The  judge advocate is not bound to 
accept the first \.erdict u.hich the court return if it is, in his vie\\., 
contrary to the lau, relating to the case, but may (though only once) 
ad\.ise them again of the findings \vhich are in his \-ieu. open to them. 
This po\i.er, hou.ever, \\.ith a court-martial extends only to findings of 
guilty or special findings and not to a finding of not guilty. Sentence 
is decided by the court, advised by the judge advocate \J,ho retires 
1r.i t h them. 

l luch  of the v.ork of the Judge AAdvocate General and his judicial 
officers, hou.ever, consists in the perusal of the proceedings of com- 
pleted trials to ensure their validity. As the Judge Advocate General is 
the custodian of the proceedings of .Army and Royal -Air Force 
courts-martial, the proceedings of all trials, \i.hether held in the 
United Kingdom or abroad, are eventually sent to his London Office. 
There each record is perused before being committed to storage. 
Before this final revie\\., the proceedings of a trial may have been 
previously subject to perusal, either because the officer responsible for 
confirming the findings and sentence of the court \\.anted legal advice 
before doing so, or because the trial took place abroad. T h e  Judge 
-Advocate General has deputies or representatives in the Commands 
overseas, w.ho revie\+. proceedings locally before forM.arding them to 
London. 

Petitions against the court's finding or raising-a point of la\%. on the 
sentence also fall to be advised on by the Judge ;Id\-ocate General. 
The  procedures prescribed by the Courts-Martial (-Appeals) LAct 1968 
require as a condition precedent to the right to apply to the Courts- 
Alartial Appeal Court that a Petition against the finding shall have 
been presented and rejected (except Lvhere a capital sentence is in- 
volved). The  rights of a convicted person to petition or appeal are dealt 

I4cf, R. \ ,  Crisp (1912) ; Cr. . \w,R,  1 7 3 .  
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u.ith in more detail belov, but the Courts-Martial (Appeals) Act 
requires the Courts-hlartial Appeal Court to have regard to any 
expression of opinion by the Judge ,Advocate General in considering 
n.hether a case is a fit one for appeal and may give leave to appeal 
without more. The  Act further empowers the Judge Ad\ ocate Gen- 
eral to refer any finding to the Courts-Martial *Appeal Court on the 
ground that it involves a point of law of exceptional importance. 

PART I1 

OFFENCES BY PERSONS SUBJECT TO MILITARY 
LAW: JURISDICTION 

,Many of the offences punishable under the penal sections of the 
Army -4ct 1955 (and the corresponding sections of the Air Force Act) 
are also offences against the civil criminal law. The  most immediate 
instance ofthis is section 70 ofthe Army Act 1955 Lvhich provides tha t  
“( 1) Any person subject to military law n.ho commits a civil offence, 
\vhether in the United Kingdom or elsew.here, shall be guilty of an 
offence against this section.” A s  subsection (2) of section 70 goes on to 
define a “civil offence” as meaning “any act or omission punishable by 
the l an~  of England or u.hich, i f  committed in England, would be 
punishable by that la\[.,” the effect of the section is to apply the 
English criminal lam, to the soldier kvherever he may be. 

Apart from this provision, that it shall be an offence against the Act 
to commit a civil offence, many of the offences against other sections 
of the Army Act 195 5 involve conduct amounting to an offence against 
the criminal laM. .  Examples may be found in sections 44 and 45 of the 
Act \vhich deal Lvith stealing, handling and malicious damage of 
public or service property and the property of comrades. Although 
section 3 3 (1) (a) and section 65 are directed to violence by a soldier 
junior in rank to a superior and vice versa, the gravity of the offence in 
military eyes being the affront to discipline, the offences themselves 
may well involve violence punishable as an assault. 

Outside the United Kingdom a serviceman (or a civilian accom- 
panying the forces as a dependent or by reason of his employment) 
\vi11 normally be tried by court-martial (or summarily if the offence is 
a minor one) for those offences \vhich in England Lvould be tried by the 
civil court. Courts-martial overseas accordingly are frequently called 
upon to try offences of great gravity, from murder downwards, 
indeed, the \Thole calendar of offences which kvould in the United 
Kingdom be tried by Assize Courts, Quarter Sessions, or magistrates’ 
courts. ( I t  should perhaps be observed that in some cases and circum- 
stances the offender may be liable for trial by the country or colony in 
Lvhich the force is sen  ing. This, hokvever, depends upon the terms of 
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the treaty, agreement or order applying to the country or territory 
concerned, and is outside the scope of this article.) 

.Although subsection (4) of section 70 excludes from the charges 
v.hich may be brought under that section in the United Kingdom the 
offences of treason, murder, manslaughter, treason-felony and rape, 
the pro\-isions of the section as a \+.hole apply equally to servicemen 
serving in the L-nited Kingdom as to those serving abroad. -Accord- 
ingly, \+.hen a soldier commits a civil offence in the United Kingdom 
(or a military offence involving conduct amounting to a civil offence), 
he may in lan. be tried either by a civil court as an offender against the 
civil criminal la\+., or by a military tribunal for his offence against the 
Army .Act. 

Trial before a civil court has aln.ays operated as a bar to subsequent 
trial on the same or a similar charge by the military authority. 
though until quite recently the reverse \+‘as not the case, so that a ci\.il 
court could try.an accused person for an offence for u.hich he had 
previously been tried by a military or air force tribunal (although 
required, in an.arding punishment, to have regard to the punishment 
imposed by the military tribunal), section 2 5  ofthe &Armed Forces -Act 
1966 removed this anomaly. Trial by a competent military authority 
no\{. operates as a bar to subsequent trial for the same offence before a 
civil court. 

T h e  decision as to \$.hether an alleged offence falling \vithin this 
dual jurisdiction (and of v.hich the civil police have cognisance) shall 
be tried by the civil or military rests, ho\+.ever, \+.ith the civil author- 
ity; normally, in practice, the police authority seised of the facts. Ifthe 
events giving rise to the charge have occurred outside the barracks, 
they \rill usually have come to police attention in the ordinary n.ay 
that such occurrences do. .Additionally, ho\+.ever, the Commanding 
Officer is specifically required, in the United Kingdom, to report to 
the police any serious offence, such as treason, homicide, violence 
involving any serious injury, sexual assaults, and in particular any 
case at all involving the person or property of a civilian.’j 

T h e  broad, generally accepted principle is that any offence affect- 
ing the person or property of a civilian (or in w.hich a civilian is 
co-accused, in the United Kingdom, Lvith the serviceman) \vi11 nor- 
mally be dealt u i th  by the civil court; offences entirely domestic to 
the service \\.ill normally be handed over for trial by the service court. 
Each case, ho\+.ever, is considered on its merits and in applying these 
broad criteria a number of other considerations are also likely to be 
brought into account. Sotably and in particular the gravity and 
nature ofthe offence (traffic offences are usually dealt Lvith by the civil 

”Queen’s Regulations (.Army) 734 
‘‘lbzd. 
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court); whether it occurred on military property or outside; whether 
the offender was on duty or about his own affairs; the age and previous 
character of the offender. It may also, in some cases, be in the general 
interest to leave it to the services themselves to deal with a man whose 
offence has been committed on the eve of his departure for service 
overseas. 

PART I11 

MILITARY ARREST AND TRIAL: 
PETITION AND APPEAL 

A person subject to military law who is found committing an 
offence, or alleged to have committed or reasonably suspected of 
having committed an offence against the Army ,4ct, may be arrested. 
The  provisions relating to arrest are contained in section 74 of the 
Army Act 1955. 

In military law there is no equivalent of bail in civil procedure. 
There are however two types of arrest, close and open. Close arrest 
corresponds to being, for a civilian, held in custody. Open arrest 
imposes some restrictions on the accused (for example, he may not 
leave the barracks or use such amenities as canteens) but leaves him 
otherwise at liberty. 

Close arrest is normally employed only in circumstances corre- 
sponding to those in which the civilian would be refused bail and for 
similar reasons. Nor is an accused man kept in open arrest unless it is 
for some reason felt necessary to maintain a limited measure of control 
over his movements. In the majority of cases the accused soldier or 
airman is not placed in arrest a t  all or, if he has been arrested in the first 
instance, is released as soon as possible, being merely ordered to 
present himself at the appropriate place a t  the appropriate time for 
such inquiries and proceedings as may be held. 

Section 53 of the Army Act 1955 contains stringent provisions to 
ensure that no person shall be kept in arrest unreasonably and without 
justification. 

Further provisions of the Act, Rules of Procedure and administra- 
tive instructions are designed to ensure that no accused is kept in arrest 
unreasonably and that trial is as speedy as possible (see for example 
Army Act 1955, s. 7 5 ,  Rules of Procedure 4 and 6 and Queen’s 
Regulations paragraph 698). The  procedure by which charges against 
an accused soldier or airman are investigated and brought to trial is in 
many respects analogous to those by which an alleged offence is 
investigated and tried by the civil courts. In military procedure the 
function undertaken by the magistrate, of himself disposing of minor 
charges and conducting a preliminary investigation of those to be 
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brought to trial before a superior court, is undertaken by the com- 
m and i ng office r . 

It may be remarked that the commanding officer, in his capacity as 
examining magistrate, may dismiss any charge brought before him i f  
he is not satisfied that it is made out; if he does dismiss it, his dismissal 
is final and the accused may not be tried again on that charge by any 
military authority (see ;l\rmy Act 1955 section 134 ( 1 )  (b)), or indeed, 
since the coming into force of section 2 5 ( 1 )  (b )  of the Armed Forces 
AAct 1966, any civil court either. This applies to all offences whether or 
not \r.ithin the jurisdiction of the commanding officer to try summar- 
ily. 

The  offences \i.ith n.hich a commanding officer may deal summar- 
ily are set out in Regulation 1 1  of the .Army Summary Jurisdiction 
Regulations 1966. The  offences there listed amount, generally speak- 
ing, to disciplinary offences and do not include military offences 
involving such criminal elements as dishonesty or indecency. l i  T h e  
commanding officer's pou'er to deal n i th  civil offences is very re- 
stricted and confined to such offences as common assault, malicious 
damage not exceeding5 2 5  and minor traffic offences. 

The  commanding officer may not deal summarily ni th  an officer or 
a n.arrant officer. His pon.ers of punishment as regards non- 
commissioned officers and soldiers are set out in section 78 ( 3 )  of the 
.Army .Act 1955, The  maximum punishment that he may a v w d  a 
soldier is 2 8 days detention: he may not reduce a non-commissioned 
officer belon. his permanent rank. His poii'er to fine both T . C . 0 .  or 
soldier is limited to the equivalent of fourteen days of the offender's 
Pay* 

It is convenient to mention, in connection \i,ith summary disposal, 
that although the commanding officer himself may not deal summar- 
ily Ivith officers or \\.arrant officers, certain officers superior in rank 
and command to a commanding officer may deal summarily not only 
\r.ith \$.arrant officers but n.ith officers belou, the rank of Lieutenant- 
Colonel. The  pon'ers of punishment of such an appropriate superior 
authority are set out in section 79 ( 5 )  of the .Army . k t  1955.  They are 
comparatively limited, the most severe being forfeiture of seniority of 
rank although, like the commanding officer, the appropriate superior 
authority may an.ard a fine up to a maximum of the aggregate of 
fourteen days of the offender's pay. 

In all cases, ho\i.ever, n.hatever the rank of the offender, a person 
charged with an offence against military la\\. must in the first instance 
be brought before his commanding officer. The  commanding officer 
must investigate the case in the prescribed manner. The  manner of 
"The Royal Air Force commanding officer is houexer empoxrered to try offences against 

sections 44 (1)  and 45 ofthe ;\ir Force Act 1955 v hich include offences ofstealing, fraudulently 
misapplying or handling service property or the property of a comrade. (Summary Jurisdiction 
L\ir Force) Regulations 195: (as amended) r. 5 . )  
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investigation is described in some detail in paragraphs 18  to 2 1 of 
Chapter 2 of the Manual of Military Law on pp. 12-16. It is sufficient 
here to observe that at a hearing before a commanding officer the 
accused is not called upon to plead guilty or not guilty to the charge, so 
that even when dealing summarily with a charge there is no such thing 
as a plea of guilty. Advocates are not engaged but the accused has the 
right to cross-examine the witnesses against him. Accordingly he may 
require that witnesses be called to give oral evidence but, i f  he does not 
demand this or disputes the evidence they give, the commanding 
officer may act upon written statements. The  accused has, of course, 
the opportunity afforded him to make his defence to the charge and to 
call witnesses. 

If the commanding officer is proposing to award any punishment 
which will affect the accused's pay (this of course includes not only 
such direct effects as a fine or stoppage from pay but also sentences of 
detention or reduction in rank of an acting N.C.O.) ,  having arrived at  
the decision that the accused is guilty but before announcing his 
award, he must offer the accused the opportunity of being tried by 
court-martial in preference to accepting the award of the commanding 
officer. 

Apart from this option, there is no right of appeal as such from the 
decision of a commanding officer by way of re-hearing. Nor indeed is 
there any express machinery under the Army Act 1955 for appeal 
from summary conviction by a commanding officer (or appropriate 
superior authority). A person aggrieved by such finding or award 
may, however, make complaint under sections 180 or 181 of the Act 
which deals with the redress of complaints; in such event the summary 
proceedings will be scrutinised by higher authority (and the advice of 
the Judge Advocate General sought if any question of law or proce- 
dure arises), section 1 15 providing for the review of summary findings 
and awards by a superior authority and affording powers to rectify 
any injustices or invalidities in finding or award. 

Should the case be one with which the commanding officer is either 
not empowered or not prepared to deal summarily, then he must take 
steps to have the evidence reduced to writing with a view to its trial by 
court-martial (or, in an appropriate case, summary disposal by the 
appropriate superior authority). 

(Although the reduction of evidence to writing is normally as- 
sociated with the reference of the case for trial by some tribunal other 
than the commanding officer himself, there is in fact no reason why 
the commanding officer should not have evidence reduced to writing 
for his own convenience when he is proposing to deal with the matter 
summarily. So long, therefore, as the case is one with which he is 
empowered to deal, the procedure is flexible and he need not decide 
whether or not to deal summarily with the matter until after he has 
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The  reduction of the evidence to w.riting is normally delegated to 
some officer other than the commanding officer himself and may be in 
the form of a Summary of Evidence, compiled on oath at a iormal 
hearing in the presence of the accused, \\.hen he may cross-examine 
\i-itnesses, or by the assembly of an Abstract of Evidence n.hich is 
merely a set of statements taken from the prosecution uitnesses. In 
either case the accused of course is given the opportunity of putting 
forn.ard any ansv'er he may \\.ish to the charge and to the evidence of 
the prosecution \\,itnesses before the commanding officer considers 
the matter judicially. 

The  reduction of the evidence to writing in this u'ay serves a 
number of purposes. First, it enables the commanding officer to 
consider at leisure the manner in n.hich he should deal u i th  the case. 
i . e . ,  by dismissing it, dealing n.ith it summarily (ifthis is open to him), 
or remanding it for trial by court-martial. If the commanding officer 
does decide to remand the matter for court-martial he f o r n x d s  the 
Summary or Abstract of Evidence, together o.ith the charge-sheet and 
certain other relevant documents (such as a statement as to the charac- 
ter of the accused), to superior authority a,ho n.ill normally be an 
officer empon.ered to convene a court-martial. If the military author- 
ity immediately superior to the commanding officer is for some reason 
not empon.ered to convene a court-martial or, in a case requiring trial 
by General Court-Alartial, to convene a court of that denomination, 
then the documents \{.ill be foru.arded to a yet higher authority. The  
officer m.ho is responsible for convening the court-martial, however, 
is, like the commanding officer, required judicially to consider 
\r.hether there is evidence justifying the trial of the accused and also, 
when the charge is one \i.ith \vhich the commanding officer is em- 
pou.ered to deal summarily, m.hether it should in fact be tried bv 
court-martial or n.hether the commanding officer should be directed 
to deal n i th  it summarily. If, on the basis of the documents submitted 
to him, the convening officer does decide to convene a court-martial to 
try the case, copies of the Summary or L\bstract of Evidence serve, like 
the depositions in a trial on indictment, to inform the accused and his 
legal representatives of the case against him, to pro\-ide the prosecutor 
u.ith proofs ofevidence of his u,itnesses and to furnish the president of 
the court (and judge advocate if one is appointed) Lvith notice of the 
nature of the case. The  members of the court, in common \i.ith 
members o fa  jury, are not given access to the contents ofthe "deposi- 
tions" save to the extent that they may become admissible in evidence 
a t  the  trial.18 Rules of Procedure conform to ci\.il prac- 

'"he pro\ isions ofsections 9 and I O  ofthe Criminal Justice Act? 1967, as to the use of ritten 
statements and the making of formal admissions are applied by section 1 2  of the . k t  to 
courts-martial. subject to appropriate modifications (Court-Xlartial) (E\-idence) Regulations 
1967 (S.I .  1967 Su. 1RO-1) .  Section 1 1  of the  -\ct as to notice of alibi also applies. 
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tice in pro\ iding for the service, i f  necessary, of notices of additional 
e\ idence. 

The classes of officers having po\\er to convene courts-martial are 
prescribed by section 86 of the Army Act 1955.  Broadly, however, 
and for practical purposes, the officers having pou.er to convene 
District Courts-Martial are those commanding brigades or in com- 
mand of other establishments or bodies of troops of similar responsi- 
bility, General Courts-Martial, in the United Kingdom, are normally 
convened by officers in the position of the Commander-in-Chief of a 
Command. 

A General Court-Martial consists of a t  least five officers and is 
normally presided o ~ e r  by a Colonel and sometimes by an officer of 
higher rank if the rank of the accused or the gravity of the charge 
demands it. It has (within the punishments prescribed by law) unlim- 
ited pon.ers. 

A District Court-Martial consists of at  least three officers who are 
normally presided over by a ,Major or sometimes a Lieutenant- 
Colonel. Its powers are limited; it may not try officers, has restricted 
pov.ers in sentencing warrant officers and may not impose a sentence 
exceeding two years' imprisonment. 

It should perhaps be added that, although the ranks of presidents 
are in practice as has been indicated, in law the minimum rank for the 
president of either type of court-martial is that of Major (or the 
equivalent rank in the Royal Air Force) and in certain circumstances 
may (in law) be below even this. 

A Judge Advocate must be appointed to all General Courts-Martial 
and may be appointed to any District Court-Martial. A convening 
officer will normally be advised by the Army Legal Services as to 
whether the case, if to be tried by District Court-Martial, is one in 
which application should be made for the appointment of a judge 
advocate; such considerations as the nature and gravity of the charge 
or the complexity of law or fact involved being taken into account. 

.4dvice as to the framing of charges, the evidence to be called, and 
other matters concerned with the preparation for trial, is given by the 
Directorate of Army Legal Services (or the equivalent Diregtorate in 
the Royal Air Force) which also provides prosecutors for the more 
substantial cases. The  Service legal directorates each administer a 
legal aid scheme to enable accused servicemen to be represented at  
courts-martial by practising civilian advocates. 

The procedure at a court-martial attended by a judge advocate is 
substantially similar to the proceedings of a trial on indictment before 
a criminal court; such minor differences as exist are of form rather than 
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substance and no useful purpose \tould be ser\.ed in seeking to 
catalogue them. .\ District Court-Jlartial sitting ii-ithoiit a judge 
ad\,ocate follo\t.s a similar pattern of procedure sa\.e t h a t  there is? of 
course, no summing up; to this extent the procedure bears a superficial 
resemblance more to the proceedings of a magistrate’s court. One 
procedural feature \t.hich may justify mention (common to al l  
courts-martial \t hether attended bj, a judge advocate or not and also 
mandatory irrespective ofn.hether or not the accused is professionallj- 
represented) is the requirement of Rule of Procedure 42 ( 1  that an 
accused \i.ho has offered a plea of guilty shall ha\-e explained to him. 
before his plea is accepted and a finding of guilty recorded, the nature 
of  the charge, the general effect of his plea and its effect upon the 
procedure \i,hich the court \ \ i l l  folio\\.. This explanation is, in prac- 
tice, couched in the simplest possible language and designed to ensure 
interalia that an accused who  may possibly ha1.e a defence to a charge is 
not allo\\.ed to plead guilty to it through any inadequate understand- 
ing of the legal position. I f  not satisfied that the prisoner fully un- 
derstands the nature o f  the charge or the effect of his plea. the court 
may not accept a plea ofguilty. The  court may also decline to accept a 
plea of guilty if the president, ha\.ing regard to all the circumstances, 
considers the accused is not guilty and a plea of guilty may not be 
accepted a t  all  i f  the accused is liable on con\.iction to be sentenced to 
death. 

T h e  function ofthe judge advocate, \\.here one has been appointed. 
has been touched upon abo1.e in Part I ;  it  is sufficient to say that it is 
entirely of a judicial character and in some respects similar to  the 
function of a judge sitting u i th  a jury, although of course his part in 
the assessment of sentence is only advisory. Rule of Procedure 7 8  
prescribes the general duties ofthe prosecutcjr and defending officer in 
terms \t.hich conform to the generally accepted duties of prosecution 
and defence in ci\.il practice. T h e  finding and sentence ofthe court are 
arrived at by a majority of the  \.otes of the members ofthe court (sa\.e 
for findings in\.ol\.ing a mandatory death penalty on sentences of  
death v.hich require unanimity). 

The  ranges of punishments u,hich a court-martial is empo\\;ered to 
am.ard are prescribed by sections 71 (officers) and 7 2  (\\.arrant officers 
and belo\\,) of the .Act. The  maximum punishment for each o f  the 
various military offences created by the Act is prescribed by the 
section creating it. The  maximum punishment for a ci\.il offence, 
charged under section 70 of the Act, is the maximum punishment 
which a civil court could an.ard for that offence. The  punishments 
which a court-martial may an,ard include imprisonment and fines, 
although for an offence other than a cis-il offence the maximum fine 
w.hich can be imposed is one equivalent to  the aggregate of 2 X days o f  
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the offender’s pay. In addition to imprisonment, a court-martial has a t  
its disposal (though not for officers) the punishment of detention for 
up to two years in a service corrective establishment. As might be 
expected of a disciplinary tiibunal constituted within a profession, the 
court has open to it a number of punishments touching the offender in 
his calling. The  most severe of these, as with any profession, is 
expulsion. This at its most severe, can take the form of dismissal with 
disgrace from Her Majesty’s service (or cashiering in the case of an 
officer) or, less condign, simple dismissal. These punishments may be 
awarded alone, as sufficient,punishment in themselves, or coupled 
with a sentence of imprisonment or detention. (A sentence of impris- 
onment for an officer necessarily carries with it cashiering.) As the 
ultimate professional sanctions, they are treated as next only to im- 
prisonment in their severity. l 9  Accordingly, the punishment of deten- 
tion for up to two years in a military corrective establishment is, in law 
at any rate, to be regarded as a lesser punishment than dismissal. 
Other punishments affect the rank or seniority of the offender, al- 
though an officer cannot be reduced in rank. The  minimum punish- 
ments within the court’s power are, for private soldiers or their 
equivalent, a fine and for those above that minimum rank severe 
reprimand or reprimand. These latter punishments, although of no 
immediate effect, serve to mark indelibly in the offender’s service 
record the view taken by the court-martial of his conduct on the 
occasion in question. It may be noted that a court-martial does not 
have at  its disposal the minor punishments, including restriction of 
privileges (the modern equivalent of the old and familiar “C.B.”, 
confinement to barracks) or admonition, which may be awarded by a 
Commanding Officer. Nor has the court any powers analogous to 
those of a civil court to make a probation order or grant a conditional or 
absolute discharge. It may however make restitution orders in circum- 
stances broadly comparable with those in which a civil court could 
make them and enjoys also a useful and not infrequently invoked 
power to place the offender under stoppages of pay to make good loss 
or damage caused (whether to the public or a private individual) by his 
offence. Such an order may be made either alone or in conjunction 
with some other punishment. 

The  finding and sentence of a court-martial are not valid until 
confirmed. The  officers empowered to confirm findings and sentence 
of courts-martial are prescribed by section 11 1 of the Army Act 1955, 
but in most cases the confirming officer is the officer who convened 
the trial. Section 134 (2)  (a) of the Aet provides that a person shall not 
be deemed to have been tried by court-martial if confirmation is 
withheld, and accordingly he may in law be retried for the offence. 

lgSee ss. 7 1  (3) and 72 (3) of the Army Act 1955. 
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The order for trial must, ho\\.ever, issue not later than 28  days after 
the promulgation of the decision to u.ithhold confirmation. Perhaps 
the main advantage of this provision is to enable re-trial \\.here the 
reason for non-confirmation of the first trial n.as merely procedural 
error on the part of an inexperienced court; it is also sometimes useful 
\\.here it appears from the plea in mitigation advanced on the part of an 
accused who has pleaded guilty that he may in fact have had a defence 
to the charge. (Once confirmgd, how.ever, there is no po\t.er to order 
re-trial except in the circumstances prescribed by section 1 1  3A\ of the 
Army ;ict 1955 and section 19 of the Courts-Alartial (Appeals) -Act 
1968; i . e . ,  \\.here a conviction is quashed only by reason of fresh 
evidence.) 

The po\t'ers of the confirming officer are set out in sections 109 and 
110 of the -Army .Act 1955. C'nder section 109 a confirming officer 
may call upon a court to revise a finding of guilty (this is seldom done 
in vieu. of the u.ide pon.ers given by the follon.ing section), and section 
110 gives him pov-ers of quashing and substitution of findings and of 
remission, mitigation and commutation of sentences n,hich are 
analogous to those enjoyed by the Criminal Diiision of the Court of 
Appeal in respect of criminal convictions. 

Section 1 1 3  of the &Act provides for the subsequent revie\\. of 
proceedings by an authority superior to the confirming officer and 
empov'ers the revie\i,ing authority to exercise pou.ers similar to those 
vested in the confirming officer. 

The provisions of the Criminal Justice ,\ct 1967 as to suspended 
sentences do not apply to courts-martial. The Army and Air Force 
Acts have, hon.ever, since 1920, contained a provision enabling a 
confirming or revie\t,ing authority to suspend a sentence of imprison- 
ment or detention and this power is extensively used. The court- 
martial itself has no pov.er to pass a suspended sentence. 

=\ person coni-icted by court-martial has open to him a number of 
means of petition or appeal. 

He may, before confirmation, petition the confirming officer 
against finding or sentence or both. AAfter the confirmation of the 
proceedings, he may at any time vithin six months of the date of 
promulgation submit a petition to a reviening authority. (Promulga- 
tion is the formal notification to the accused of the decision of the 
confirming officer on the finding and sentence of the court-martial.) 

It is also open to the convicted solider to pursue, i f  he u.ishes, the 
steps leading to an appeal to the Courts-llartial -Appeal Court. A\ppeal 
to the Courts-llartial A4ppeal Court lies only as to finding; the court 
has no power to hear an appeal as to sentence. Except in the case of 
conviction involving a death sentence, the appellant must first present 
a petition against his conviction in prescribed form to the Defence 
Council. The petition must be presented u.ithin sixty days of promul- 
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gation if the court-martial was held abroad, or forty days if it \vas held 
in the United Kingdom. The  right to apply for leave to appeal does not 
arise until either the petitioner has been notified of the rejection of his 
Petition or, if he does not receive such notification, until the expiry of 
(once again) either sixty or forty days from the date of presentation of 
his petition, according to where the trial took place. 

Application for leave to appeal must be made within a prescribed 
period from the time lvhen the right to apply became exercisable. The  
rules governing appeal once the right to apply for leave has arisen 
correspond closely to those governing an appeal to the Criminal 
Division of the Court of Appeal.- 

The  responsibility for advising confirming and reviewing au- 
thorities (and the Defence Council) as to the exercise of their respec- 
tive functions in connection with courts-martial and petitions and 
appeals by convicted persons rests, of course, with the Judge Advo- 
cate General of the Forces or, overseas, his Deputy or representatives. 

Queen’s Regulations require that the proceedings of all General 
Courts-Martial shall be submitted by the confirming officer for the 
legal advice of the Judge Advocate General (or his Deputy, etc.) before 
confirmation, and it is also open to a confirming officer in his discre- 
tion to obtain similar advice before confirming the proceedings of a 
District Court-Martial. 

In addition to any advice that may have been given before confirma- 
tion, all proceedings are finally consigned to the custody of the Judge 
hdvocate General (vide section 141 of the Army Act 1955) and before 
being stored away are subject to close scrutiny to ensure their legality. 
This applies to the proceedings of all Army and Royal Air Force 
courts-martial wherever in the world they may have been held, but in 
addition to this legal review in the London Office, proceedings of 
trials held in commands overseas in which the Judge ‘4dvocate Gen- 
eral has a Deputy or representative are legally reviewed in that com- 
mand before dispatch to the United Kingdom. 

These processes of legal review are applied to all proceedings, 
irrespective of a petition by the accused or a specific request by a 
military authority. If however the accused does petition against find- 
ing, the authority to whom the petition is submitted will obtain the 
advice of the Judge Advocate General upon the petition; confirming 
and reviewing authorities may similarly, on occasion, seek advice in 
connection with a petition against sentence, particularly where this 
raises some point of law. 

CONCLUSION 

It will be appreciated that the majority of courts-martial convened 
are District Courts-Martial, dealing with comparatively simple of- 
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fences against service discipline (desertion or absence u.ithout leave, 
insubordination, disobedience to orders, etc.) and sitting \+.ithout 
specialist legal assistance either on the Bench or on the part of the 
prosecutor or defending officer \+.ho, in such cases, are often relatively 
junior regimental officers. The  President of the court, in many of 
these cases, is, ho\+.ever, an experienced and senior officer 
(Lieutenant-Colonel/\Ying Commander or a senior hlajor) ivho has 
been allocated to a tour of full time duty as a permanent president of 
courts-martial and undergone a period of instruction in the Judge 
.Advocate General’s Office in trial procedure, the elementary rules of 
evidence and such basic principles of criminal and military law as are 
necessary to equip him to deal confidently and competently \+.ith the 
kind of cases he, Ivith the court over u.hich he presides, is likelv to be 
called upon to try. 

rllthough the special training of these officers for a specifically 
judicial function is undertaken by the Judge A4dvocate General, re- 
sponsibility for the general legal instruction of serving officers (\+,hose 
initial military education includes as part of the syllabus instruction in 
service la\+.) rests n.ith the service legal directorates. Cnder the aus- 
pices of these professional directorates, lectures are given for the 
benefit of all serving officers, \+.hose examinations at various levels 
include papers in service la\+.. Specialist courses provide training for 
regimental officers and others \+.hose duties are likely to involve them 
particularly in the preparation of cases for trial or other aspects of 
discretionary procedures. 

The  District Court-hlartial attended by a judge advocate and \+.ith 
professional advocates engaged takes place only \+.hen the charge to be 
tried is more serious than the routine military offence, or \!.hen the 
issues are unusually complex; to this extent it is less common than the 
court conducted exclusively by regimental officers and the full scale 
General Court-Martial is of comparative rarity. U-hilst it is tempting 
to compare the tu’o forms of court-martial with Quarter Sessions and 
BLssizes, and to equate the exclusi\-ely lay District Court-hlartial to a 
bench of magistrates, this would not be in all respects accurate. The  
powers of the District Court-Martial are unaffected by the presence or 
absence of a judge advocate, and the criteria \+.hich determine \+.hether 
a case shall be tried by a District or General Court-hlartial are other 
than those Lvhich determine u.hether a case shall be sent for trial to 
Assizes or Quarter Sessions. officer cannot be tried before a 
District Court-hlartial for any offence; apart, ho\+.ever, from those 
offences nhich carry a mandatory sentence beyond the maximum 
po\vers of a District Court-Martial (i. e . ,  t\vo years’ imprisonment) 
there is no limitation in law to the offences u.ith u.hich a District 
Court-Martial may deal and in some circumstances (for example, 
uphen it is knoum that the accused intends to plead guilty and the 
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circumstances are such that the higher sentencing powers of a General 
Court-Martial are manifestly not called for) offences u.hich would not 
be triable at Quarter Sessions may be sent for trial before a District 
Court-Martial. It is obvious however that as a matter of practice graver 
charges 1% i l l  normally be sent for trial to a General Court-*Martial as a 
tribunal having power to consider the award of an appropriate sen- 
tence if necessary and also as one more suitable for the hearing of a 
serious charge. 

It remains to mention one form of court-martial rare in peacetime 
and not dealt kvith above. This is the Field General Court-Martial 
provided for by section 89 of the Army Act 1955. X Field General 
Court-Martial may, under section 84 (2)  of the Act, be convened only 
on active service and Lvhen the con1 ening officer is of opinion that it is 
not possible ~ i t h o u t  serious detriment to the public service to try a 
charge by a General or District Court-Alartial, The court consists of a 
President (who need in  law^ be only a Captain but in practice, as v.ith 
the General Court-Martial, is invariably above the minimum rank 
required) and not less than two other officers. In emergency it can 
consist of the President and only one other officer. If fully constituted, 
its powers are those of a General Court-,Martial; if only t\vo officers sit 
its maximum sentence is restricted to t\vo years’ imprisonment. The 
trial itself fol low the same form as the other types of court-martial but 
some ancillary procedures, mainly concerned u i th  pre-trial documen- 
tation, are simplified. The Field General Court-Martial is exceedingly 
rare in peacetime. During the 1939-45 lf’ar, Field General Courts- 
Martial became the normal form of trial; not only because the pre-trial 
paper work required usas considerably reduced, but also because of 
the requirements of the ,Army -Act that an officer must have t\vo years’ 
commissioned service to qualify him to sit as member of a District 
Court-hlartial and three to sit on a General Court-Martial. The  , k t  
then in force did not prescribe any such qualification by length of 
service for officers to be appointed to sit on Field General Courts- 
hlartial (nor does the 1955 .Act) so that the adoption of this form of trial 
enabled advantage to be taken of the services of many officers, mature 
in years and experienced, in some cases \vith legal experience- 
including some who had already attained cornparati\ ely senior 
rank-but who \$.ere nonetheless not yet in lan,  qualified to sit as 
members of a General or District Court-Martial. 

The requirement that the findings of guilty and sentence of the 
court be confirmed applies equally to all types of court-martial, in- 
cluding the Field General Court-Martial and, as explained above, the 
proceedings of all trials are subject to scrutiny by a succession of 
different persons, military and civilian, a t  different levels, including at  
least one (and in most cases more than one) perusal within the office of 
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the Judge Advocate General. It is this feature of the court-martial 
system, taking place in every case and not depending on any repre- 
sentation having been made on the part of the convicted man, u.hich 
affords perhaps its most notable safeguard. -4s a result of these proc- 
esses of reviev., convictions are, from time to time, set aside and 
sentences substantially reduced, even though those concerned v.ith 
the defence ha\-e not taken any step by u.ay of petition. Apart from 
such automatic revieu., the accused's extensive rights of petition en- 
able him to secure prompt legal scrutiny of the proceedings of his trial 
in the light of any specific ground of appeal he may \{,ish to put 
forn.ard, i f  his petition be against finding or, by the serl-ice au- 
thorities, of his sentence. -A petition to the confirming officer can in 
most cases (save \\.here the employment of a shorthand u.riter a t  the 
trial in\-olves n.aiting for the transcribed record before consideration 
can be given to it) be presented and considered u.ithin a feu. days ofthe 
conviction. The system has accordingly the merit of enabling a con- 
viction u.hich appears for any reason to be invalid or unsatisfactory to 
be set aside u.ith a minimum of delay. If, however, his petition is 
rejected at  this stage the petitioner may promptly petition a revieu.ing 
authority or, i f  he nishes, submit it in the form of an 'Appeal Petition 
under the Courts-hlartial (Appeals) ;\ct 1968 to the Defence Council. 
This latter course \vi11 enable him to pursue the matter by \\.a)- of 
appeal to the Courts-hlartial ,Appeal Court and (u.ith leave, if a point 
of law of general public importance is involved) even to the House of 
Lords. 
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THE BEGINNINGS: ANSELL ON 
MILITARY JUSTICE 

The development of military criminal law has been marked by 
periods of quiet, orderly Browth between wars and surges for 
change after each war as citizens react to the exposure to the special 
re uirements of military life. The forces for change within the 
mi itary communit are usually less visible than those external to it, 
but at the end of \.1. orld War I an intramural struggle erupted onto 
the public scene; fellow judge advocate Ter Brown tells the story 
fully in “The Crowder-A4nsell Dis Ute.” Tyis selection is General 
Ansell’s own statement, valuable P or the exposition ofthe forces for 
change and of the subjects considered. Ansell’s influence was felt 
through the great changes in military criminal law which followed 
in 1920, 1948, 1950 and 1968. Other views on this period were 
expressed by Professors Morgan,2 Wigmore and Bauer. 

9 Y 

3 5  MIL. L. Rkv. 1 (1967). 
Morgan, The Existing Court-MartialSystem and the Ansell Army Articles, 29 Y \LL L.J. 52  (19 19). 

3LVigmore, Lessons From MilitaryJmtice, 4 .\hi. JUD. SOCY 151 (1920). 
4Bauer, The Court-Martial Controversy and the New Articlesof War, 6 MI-\ss. L.Q. 61 (1921). 
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MILITARY JUSTICE? 

S. T.  Ansell 

I contend-and I have gratifying evidence of support not only from 
the public generally but from the profession-that the existing system 
of Military Justice is un-American, having come to us by inheritance 
and rather Lvitless adoption out of a system of government which we 
regard as fundamentally intolerable; that it is archaic, belonging as it 
does to an age when armies were but bodies of armed retainers and 
bands of mercenaries; that it is a system arising out of and regulated by 
the mere power of Military Command rather than Law; and that it has 
ever resulted, as it must ever result, in such injustice as to crush the 
spirit of the individual subjected to it, shock the public conscience and 
alienate public esteem and affection from the Army that insists upon 
maintaining it.* Intemperate criticism of those who have pointed out 
these defects \vi11 not serve to conceal them. 

It is conceded that, basically, our system is the British system as it 
existed at  the time of the separation, which itself was of much more 
ancient origin. At that time one theory political and legal prevailed as 
to the place an *Army should occupy as an institution of government. 
\Yith the birth of our government, hoa.ever, came the new political 
theory of popular sovereignty even over the &Army, though unhappily 
our military code reflects the principles a.e repudiated. The  basic 
deficiency of our system this day is to be found in the fact that our 
fundamental l a u  and public opinion contemplate justice regulated by 
the la\v, whereas the Military Code and the AArmy recognize only such 
justice as Military Command may dispense. Under the one theory the 
-Army is the ,Army of the King or, with us, of the President who is 
deemed to have succeeded to the royal prerogative over the Army, to 

t@Copyright 1920 by Cornell University. Reprinted with permission of Cornell University 
and Fred B. Rothman L? Co. from 5 C O R \ ~ L L  L.Q. (1919). Permission for reproduction or other 
use of this article may be granted only by Cornell University and Fred B. Rothman L? Co., 57 
Leuning Street, S. Hakensack, S e w  Jersey 97606. 

* (1875-1954). The  author was a member of the LVashington, D.C. Bar and served as acting 
Judge ;\dvocate General of the Army from 1917 to 1919. 

*Though seasonably in\ited by theQuarrerly to prepare this article, I could find no opportu- 
nity to do so, and therefore at first declined. At the kindly instance of the editors, I have 
undertaken to u rite now on the \ery last day that permits of publication in this issue. I regret that 
a hurried preparation must result in the ineffective presentation of a subject which deserves the 
best thought and consideration of our profession. 
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be disciplined by him and his commanders under his ordinances and 
at his will; under the other, ii-hich is the theory established bv our  
Constitution, Congress raises and supports armies and has exciusive 
power to prescribe the rules for its discipline. The one theory clearly 
represents the monarchical, reactionary and personal government 
view. The other is a necessary part of that larger theory of government 
which insists that the source of all political pon'er is to be found in the 
people. Cnder the one theory the .\rmy is an armv of a king or 
emperor or other person in authority; under the other, it is an institu- 
tion ordained by the people to do their service. Cnder the one, the 
obligation of the soldier is to a military chieftain; under the other, it is 
to the State. Cnder the one, the military relationship is governed by 
considerations of personal loyalty and fealty to those in authority; 
under the other, the military obligation is created and governed by la\\. 
established by the people themselves. Under the one, the army has a 
detached, independent and self-sufficient existence, finding \\.ithin 
itself the source of its onm government; under the other it is but an 
institution of government, draning, like all other institutions, its 
p o n w  from a common superior source upon which it depends for its 
government and its very existence. Cnder the one the common soldier 
\\.as but a serf, a personal retainer of the King or a subordinate 
commander; under the other he is a citizen serving the State in the 
highest capacity of citizenship. 

At the time -of our separation the respective spheres of p o n w  of 
Parliament and the King over the ;\rmy had not been definitely 
determined but, on the other hand, \\.ere a matter of grave and serious 
contention; indeed, they have not been accurately determined to this 
day. .\ matter of such tremendous import to their liberties as the 
question of the control of the , i rmy, the Fathers of our government 
\\.ere not disposed to leave unsettled. -4s they did not intend that our 
people should inherit this controversy regarding the control of the 
armed forces, so  did they not intend that the Chief Executive of this 
nation should inherit those military pon'ers \\.hich in the mother-land 
had been deemed inherent in the Croi1.n. They resolved to make it 
certain that the Army of the Cnited States should be called into being 
only by Congress, should continue to exist only a t  the will of Con- 
gress, and should be governed and disciplined only in accordance u,ith 
la\\-s enacted by Congress. Thus it n'as that the Constitution, u.hile 
conferring upon the Chief Executive the pon.er of command, ex- 
pressly and exclusively conferred upon Congress the p o v w  to raise 
and support armies and the pon'er to make rules for their regulation 
and government. 

It is under this latter pon.er that Congress enacts the code for the 
discipline of the Army, commonly knovm as the .Articles of \\'ar. The 
po\\.er to make rules ?or the reguiation and government of the armed 
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forces is the pon’er to prescribe the relations, the authority and the 
rules of conduct of all the members of those forces, both officers and 
men, and to provide sufficient sanction. Congress has poncr to pre- 
scribe the substantive offense, the penalty, the tribunal and the meth- 
ods of procedure and trial; all subject, of course, to the limitations 
upon the legislative pov er found else\$ here in the Constitution. ;ic- 
cordingly, it has the sole pou er to enact a penal code for the complete 
government of all w.ho occupy the military status. .A soldier is also a 
citizen, and his conduct must conform not only to the requirements of 
the general law of the land, but to the special requirements of the 
military establishment. The  military code is comprehensive of both 
relations. It  adopts the substantive provisions of general social la\\,  
and it denounces and penalizes the myriad manifestations of miscon- 
duct prejudicial to the military relation. 

Such exercise of penal pou er should be in keeping \i ith the progress 
of enlightened go\ ernment and not inconsistent \\ ith those fundamen- 
tal principles of lam u7hich have ever characterized .Anglo- American 
jurisprudence. T h e  Military Code, being a penal code, should be 
applied to none except upon probable cause. It should be specific ith 
respect to the definition of the offense denounced and the penalty 
provided. It should particularize \t ith respect to matters of procedure, 
that the trial may be full, fair and impartial. It should require recogni- 
tion of those rules of evidence i t  hich our jurisprudence has evol1 ed as 
necessary to elicit those facts upon 11 hich the ultimate conclusion of 
guilt or  innocence may with safety and justice rest. \l‘ith the utmost 
care it should guarantee those safeguards and that protection for an 
accused hose life and liberty are placed in jeopardy, \i hich are the 
pride of our enlightened civilization. S o n e  of these things does our 
code do, and none of these things can it do, until it changes its base 
from the ancient English theory and comes to conform to AAmerican 
principles of government. 

That  our ;irticles of Cl’ar, organically and largely in detail, are the 
ancient British -Articles of 1774, can be shomm historically as \{,ell as by 
mere comparison. John =\dams, responsible for their hasty adoption 
by our Constitutional Congress to meet an emergency, said of them: 

“There u as extant, I observed, one system of .Articles of \Tar \i hich 
had carried t\vo empires to the head of mankind, the Roman and the 
British; for the British Articles of Cl’ar are only a literal translation of 
the Roman. It n.ould be vain for us to seek in our onm invention or the 
records of warlike nations for a more complete system of military 
discipline. I was, therefore, for reporting the British -Articles of \Tar 
totidem verbis * * *, So undigested Lvere the notions of liberty 
prevalent among the majority of the members most zealously attached 
to the public cause that to this day I scarcely kno\t ho\\ it \i as possible 
that these articles should have been carried. They mere adopted, 
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ho\\.e\w, and they have go\wned our armies \\.ith little variation to 
this day.”3 

H e  himself, appreciating their rigorous character, did not expect 
them to pass \\ ithout substantial liberalization, for he further said: “ I t  
\\.as a difficult and unpopular subject and I o b s e r j d  to Jefferson 
that \\ hat&.er alteration \\.e should report with the least energv in it or 
the least tendencv to a necessary discipline of the Army \\‘odd be 
opposed \\ ith as niuch \.ehemence as if it \\.ere the most perfect; \\e 
might as  \ \ell ,  therefore, report the complete system at once and let it 
meet its fate. Something perhaps might be gained.”4 \\‘riting in 1805, 
he expressed surprise that it \\.as possible that these articles could ha\-e 
tieen carried a t  all. 

Jlilitarv authorities and military text-\\.riters. with the love that 
such ha1.e for ancient legal lineage, ha\-e al\\-ays proclaimed their pride 
in this ancient code. For instance \\‘inthrop says of it: 

“Our militarv code, ho\\.e\.er, stands alone among our public stat- 
utes in its retaining many provisions and forms of expression dating 
back from 200 to 500 years, and \\.bile it is desirable that some of the 
articles should be mad; more precise or extended in scope and the code 
itself simplified bv dropping a fen. articles and consolidating others, 
anv radical remodeling \\.hich \\.auld divest this time-honored bodv of 
la\\. of its historical associations and interests \\.oiild be greatly tc; be 
deprecated.”” 

. ind  the present Judge .idvocate General, in proposing the so- 
called “re\Gion of 1916,” frankly said to the Committees: “It is to be 
doubted if the Congress has ever been called upon to amend legislation 
\\,hich is as archaic in its character as our present .irticles of \\‘ar.” 
That “re\,ision of 1916” made not a single systemic change in the 
Roman-English svstem adopted by the Continental Congress and in 
1806 bv the Congress under the Constitution. It did nothing but 
assemble, classify and render more con\,enient old articles, dressed 
them u p  in rather more modern language, \\-rote into them \\.hat 
hitherto had been legally implied into them by construction, and 
made not one single fundamental change. That this is so  1\41 become 
apparent upon a comparison of the 1916 rei-ision with the la\\. as it 
pre\-iously existed. Nobody, neither The Judge &Advocate General, the 
Secretary of \\.ar nor either of the Committees of Congress, has ever 
regarded the project of 1916 as a real substantial re\,ision; indeed, The 
Judge .Advocate General took occasion to deny that it \\.as anything 
but a restatement of existing la\\. for the sake of convenience and 
clarity. l’erification of this statement may be made by reference to the 

History ofthe .Adoption of the British . h i c k s  of 1 :74 by the Continental (;(ingress: Lift and 
\\.or!is of John . ldams.  wl. 3 ,  pages 68-82. 

4Supru, note 3 .  
\\‘inthrop’s La\\ ,  Standard llilitary Test ,  vol .  I ,  p.  1 5 .  
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printed hearings before the Committee on Military Affairs upon the 
1916 revision. There it will be found that the author of the project, 
discussing it before the Committees, article by article, was quick to 
assure them upon every occasion and with respect to every article 
having to do with military justice that the project made and con- 
templated no substantial change in the articles, which he truthfully 
traced to the British -4rticles of 1774 and beyond. He  himself said, a t  
page 43 of these hearings: 

“If Congress enacts this revision, the service will not be cognizant of 
any material changes in the procedure, and courts will function much 
the same as heretofore. * * * The  revision will make certain a 
great deal that has been read into the existing code by construction.” 

That was the truth. Nobody has experienced any change for the 
better. 

Out  of these opposite basic theories-on the one side that Military 
Justice is to be controlled by the power of lMilitary Command and on 
the other that it is to be regulated by established principles of Law- 
arise the two antagonistic views as to the character of courts-martial. 
One is that a court-martial is an executive agency belonging to and 
under the control of the military commander; is, indeed, but a board 
of officers appointed to investigate the accusation and report their 
findings to the commander for his approval. Under such a theory, a 
commander exercises an almost unrestrained and unlimited discretion 
in determining (1) who shall be tried, (2) theprimafacie sufficiency of 
the proof, ( 3 )  the sufficiency of the charge, (4) the composition of the 
court, (5) all questions of law arising during the progress of the trial, (6) 
the correctness of the proceedings and their sufficiency in law and in 
fact. Under such a theory all these questions are controlled not by law 
but by the power of Military Command. 

Thus it is said by Winthrop, the greatest departmental authority 
upon Military Law: 

“Courts-martial are not courts, but are, in fact, simply instrumen- 
talities of the executive power provided by Congress for the President 
as Commander-in-Chief to aid him in properly commanding the army 
and enforcing discipline therein, and utilized under his orders or  those 
of his authorized military representative; they are, indeed, creatures 
of orders and except in so far as an independent discretion may be 
given them by statute, they are as much subject to the orders of a 
competent superior as is any military body of persons.”6 

This, of course, is in accordance with the old monarchical view. ;it 
the time of our separation, the King was not only the commander of 
the ,Army, he was the legislator of the .Army; he prescribed the 
Articles of War, the offenses and the penalty; he prescribed both the 

gu’inthrop’s Military Law, vol. 1, p. 54. 
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substanti\ e and procedural la\+ ; he prescribed the courts-martial, 
their jurisdiction and their procedure. H e  controlled the entire system 
of discipline and the methods of its administration. The Armi \+as 
his, the officers \t ere his officers and from him drev their authority. 
Courts-martial ne re  courts-martial of the King and of the officers 
representing him and his p o ~  er of command. The courts-martial, 
therefore, applied his lau , his penalties, follou ed his procedure and 
u ere subject to his command. Cnder such a scheme, a court-martial 
 as but an agency of command, non here in touch u ith the popular 
\i i l l ,  no\\ here governed by la\\ s established by the people to regulate 
the relation betn een sovereign and subject. It as not a judicial body. 
Its functions 1% ere not judicial functions. It v as but an agency of the 
pomer of military command to do its bidding. 

Basically, such is our system today. It does not contemplate that a 
court-martial shall be a court doing justice according to established 
principles of jurisprudence and independently of all personal pov er. 
Quite the contrary. It regards the court-martial simply as the right 
hand of the commanding officer to aid him in the maintenance of 
discipline. It is his agent; he controls it. It is ansn erable not to the lau 
but to him, The court-martial is not a court at all; it is but an agency of 
military command governed and controlled by the \ t i l l  of the com- 
mander. Cnder such a system an officer, of course, belongs to a caste. 
.Any officer can prefer charges against a man and at his n i l 1  can 
succeed in getting him tried. The statute requires no preliminary 
in\ estigation to determine M hether or not the accused should be tried, 
and such in\ estigation as is required by regulation is also controlled by 
the military commander, and is neither thorough nor effective. From 
then on e\erything is governed not by la\\ but by the pouer of 
military command. The detail of counsel, the membership of the 
court, the question of the 1 alidity of the charge, the sufficiency of the 
e\ idence, the correctness of the procedure, the validity of the judg- 
ment and sentence and the thousand and one questions arising in the 
progress of a criminal trial are all left finally to the judgment of the 
commanding general. Even the ultimate conclusion of guilt or inno- 
cence is subject to his control. There is no right of revieu; there is no 
legal supervision. A11 is to be determined by the commanding general. 
\\-hatever he says is right; is right and becomes right as his ipse dixit 
regardless of general principles of jurisprudence, and right beyond 
any pou er of revieu. He is the lau . No matter hov great the depar- 
tures are from the \tell established principles of lam and right and 
justice, these departures become error or not, just as the commanding 
officer may choose to regard them. There is no legal standard to v hich 
court-martial procedure must conform and, therefore, there can be no 
error adjudged according to a legal standard. In other \+ ords, military 
justice is administered not according to a standard of l a a  a t  all, but 
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under the authority of a commanding officer. The  results are as might 
be expected when one man is left to be judged a t  the will of another- 
the penalties and sentences are shockingly harsh, and frequently 
shamefully unjust. 

Such is our system conceded to be; and such, according to the 
militaristic viekv, ought it to be. The  departmental view, as expressed 
in the hearings before the Committees in 1912, is that “the introduc- 
tion of fundamental principles of civil jurisprudence into the adminis- 
tration of military justice is to be discouraged.” In those hearings the 
present Judge -Advocate General quoted, with approval, from Colonel 
Birkheimer, as follows: 

“The military code prescribed a rule of conduct to a body of men 
\vho consecrate their lives to the profession of arms. The  camp is the 
fittest field of application. It may be very objectionable in some 
respects contemplated from the purely legal standpoint and yet be 
admirably adapted to the purposes of uniting, governing, and direct- 
ing to a single object the armed forces of the United States.” 

He further quoted from Judge Advocate General Lieber who, 
writing in 1879, said: ‘‘IMilitary law is founded on the idea of a 
departure from civil law, and it seems to me a grave error to suffer it to 
become a sacrifice to principles of civil jurisprudence at variance with 
its object.” 

The  militaristic view can be found no better expressed than in the 
follou.ing extract from an inspired editorial: 

army, to be successful in the field, must from the moment it 
begins to train at home have absolute control of its discipline. The  
commanding general is everything. He  must bear the three keys. He  
must have final control. He  must be the judiciary, the legislative and 
the executive. If he were not, he would not have an army.”’ 

&According to this view, courts-martial are not courts of law, inde- 
pendently administering the law and governed by the law, but are 
indeed above the law. They are of an unquestionable rectitude and 
quality, and their methods and judgments are not to be tested by the 
simple rules designed for the government of men in all social relations. 
Officers of the Army-at least unless once entangled in their toils- 
love to denominate them “courts of honor,” functioning indepen- 
dently of the ordinary rules for the government of ordinary human 
judgment and endowed with a refinement of judgment not recognized 
in other spheres of society. Being courts of “honor” and not of law, the 
members need know no law, are presumed to know no law, and, as a 
rule, do know no law. Thus it is that these principles designed to 
secure a fair and impartial trial evolved by our civilization and re- 

’Editorial, Chicago Tribune, read into the Congressional Record of February 2 7 ,  1919, page 
4641, by Representative Kahn, Chairman House Committee on Military Affairs. 
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garded as fundamental in our jurisprudence need not be obser\.ed by 
these courts. That a man shall not be tried except upon probable cause 
judiciallv determined; that he is entitled to a fair and impartial judge: 
that a judge ma)- not sit in his o1i.n cause or be a prosecuting \\-itness in 
the case before him; that the accused shall ha\.e the right to a judicial 
test of the validity of the accusation; that he shall be fully informed of 
the nature and cause ofthe accusation against him; that h i  is entitled to 
the assistance of counsel; that he is entitled to \\.itnesses in his o \ \ . I ~  

behalf and the right to confront the u.itnesses opposed to him; that he 
has the right fully to test by proper cross-examination an)- \\.itnesses 
regardless of rank or other e-arthly circumstance; that he is entitled to a 
public hearing, and finally shall be accorded an opportunity to appeal 
for clemency-these makers found essential to fairness in a court of 
la\\. are not recognized as necessarv to be secured to an accused on trial 
before these "courts of honor." 

( 1 u r Co ns t it u t io n , ho \I- e ve r , c( )n t e ni pl at e s a s v s t e ni ( ) f m i 1 it a r y 
justice and discipline based upon the opposite theoiy. I t  contemplates 
that the administration of military justice should be gojwned in 
accordance \\.ith the 1an.s of Congress and not in accordance \\-ith the 
\ \ 3 1  of any person; that Congress should define specifically the of- 
fense; definitelv prescribe the punishment, establish the procedure 
and base all upon the fundamental principles of our jurisprudence. 
Congress has utterly failed to legislate in furtherance of the constitu- 
tional and judicial theory and by its failure to legislate and by its 
adoption and retention of a system emanating out of a different 
theory, has left it so  that Jlilitary Command may continue that 
mediaeval system of discipline \\.hich is go\.erned not bv la\\. but by 
military po\\.er. 

The  highest tribunal of the land. \\ henever it has had the occasion to 
speak, has accentuated the fact that courts-martial are inherently 
courts dealing \\.ith judicial functions of the most sacred character. In 
Runkel v. United States, * the court, almost prophetically, said: 

"The \\,hole proceeding (the administration of military justice 
through courts-martial) from its inception is judicial. The  trial, find- 
ings and sentence are the solemn acts of a court organized and con- 
ducted under the authority of and according to the prescribed forms of 
la\{.. It sits to pass upon the most sacred questions of human rights that 
are e\.er placed on trial in a court of justice; rights n.hich, in the \.cry 
nature of things, can neither be exposed to danger nor subjected to the 
uncontrolled \\.ill of any man, but which must be adjudged according t o  
lap&, ''9 

C.S. T43 (1887). at  p.  5 5 8 ;  quoting .Ittornel. Generd Bates. in an (ipini(in furnished 
President Lincoln. \larch 1 2 ,  1864. 11. Opinions i t torneys General.  2 1 ,  

!'Italics are the cour t ' s .  
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T h e  same court said in Grafton v .  United States: l o  “A court-martial 
is a court deriving its authority from the United States. * * * Con- 
gress, by express Constitutional provisions, has the power to pre- 
scribe rules for the government and regulation of the A4rmy, but those 
rules must be interpreted in connection with the prohibition against a 
man’s being twice put in jeopardy for the same offense. The  former 
provision must not be so interpreted as to nullify the latter.” 

T h e  Grafton case is a land-mark pointing the way to those princi- 
ples which must be recognized if the military code is to be liberalized 
and made to accord with the spirit of American institutions. It is 
particularly instructive in the present discussion. Under the military 
theory that a court-martial is not a court, that its functions are not 
judicial, and that it does not try crime but simply mere breaches of the 
military obligation, it had been the long standing view of the depart- 
ment, supported by the decisions of many of the lower federal courts, 
that the Constitutional prohibition against double jeopardy, and like 
principles of the Bill of Rights, had no application to these trials. Upon 
this theory an enlisted man, tried and acquitted by court-martial in the 
Philippines, of murder, was subsequently subjected to trial for the 
same homicide before a civil court in that federal jurisdiction. The  
civil court overruled the plea in bar of trial and its judgment upon 
conviction was sustained by the Supreme Court of the Philippines. 
T h e  Supreme Court of the United States reversed the judgment, 
discharged the soldier from custody, and in doing so rendered an 
opinion which is of the greatest significance, though it seems to have 
fallen on deaf ears so far as the War Department and Congress are 
concerned. The  court pointed out that a court-martial is a court 
exercising judicial functions, as much so as any other court of the 
United States; and after having further pointed out that the civil court 
had tried the soldier for an offense of which he had been previously 
acquitted by a court of the United States having competent jurisdic- 
tion (the court-martial), proceeded to say: 

“It is attempted to meet this view by the suggestion that Grafton 
committed two distinct offenses-ne against military law and disci- 
pline, the other against civil law which may prescribe the punishment 
for crimes against organized society by whomsoever those crimes are 
committed-and that a trial for either offense whatever its result, 
whether acquittal or conviction, and even if the first trial was in a court 
of competent jurisdiction, is no bar to a trial in another court of the 
same government for the same offense. We cannot assent to this 
view.” 

The  court went on to say: “Congress by express Constitutional 
provision has the power to prescribe rules for the government and 

‘‘206 U.S. 3 3 3  (1906), at p. 352. 
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regulation of the Army, but those rules must be interpreted in connec- 
tion \\.ith the prohibition against a man’s being trike put in jeopardy 
for the same offense. The former provision must not be so interpreted 
as to nullify the latter. If, therefore, a person be tried for an offense in a 
tribunal deriving its jurisdiction and authority from the United States 
and is acquitted or convicted, he cannot again be tried for the same 
offense in another tribunal deriving its jurisdiction and authority from 
the United States.’’ .And then the court took occasion to state that it 
based its decision that the soldier \{.as entitled to this protection, not 
on the ground that an -4rticle of \Tar provides against second trials nor 
that the organic act of the Philippines contained a similar provision, 
but on the ground of constitutional requirement, saying: “But \\.e rest 
our decision of  this question upon the broad ground that the same acts 
constituting a crime against the United States cannot, after the acquit- 
tal or conviction of the accused in a court of competent jurisdiction, be 
made the basis of a second trial of the accused for that crime in the 
same or any other court, civil or military, of the same government.” 

Surelv a court-martial may not perform its fundamental functions 
as a court of lan. without recognizing, and being compelled to recog- 
nize, those principles of civil jurisprudence designed to secure a fair 
trial. 

The  Code-The Articles of \Var-is, of course, a penal code; 
highly so.  Being a penal code, according to every principle of ;ingle- 
.American jurisprudence the offenses denounced should be defined, 
the penalties provided made specific, and procedure should be estab- 
lished u.hich should serve as a guide to the tribunal and a protection 
for the rights of the accused. This code, if such it can be called, does 
little or nothing more than permit the commander to do as he pleases. 
It  is a “Do-as-you-please” code, out of deference to the pon.eI: of 
military command. It prescribes little or no procedure. It  contains 
forty-tkx] punitive articles. The offense is defined in none of these, 
but is left to be taken care of by military custom. Tn,enty-nine of them 
prescribe that the offense denounced “shall be punished as a court- 
martial may direct.” Under this authority the court-martial may 
au.ard any punishment \\.hatever except death, and for a minor mili- 
tarv offense may, if they choose, sentence an offender to imprison- 
mint  for life. Eleven of the articles prescribe that the offenses therein 
defined “shall be punished by death or such other punishment as a 
court-martial may direct.” For these offenses the court-martial may, 
in their discretion, a\\.ard the sentence of death. And tn.0 articles make 
death mandatory. In time of \var a court-martial may an.ard any 
punishment it pleases other than death for any offense lvhatever, and 
for many offenses n.hich in civil life v.ould be regarded as meriting no 
serious punishment they may au.ard the penalty of death. In time of 
peace Congress has authorized the President in such cases to fix 
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maximum limits of punishment, but, of course, not he, but the 
military men of the department really fix the penalties. Such a delega- 
tion of penal 1au.-making power has little to commend it from any 
point of view. 

Is it any wonder that sentences should have ranged over such a 
latitude in view of the fact that the courts have an unlimited discretion 
and pomer to award any punishment for any offense they please? 

The  military environment is not exactly congenial to justice. The  
militaristic mind is rather intolerant of those methods and processes 
necessary to justice. Justice is not a thing which can be left to nature 
unnurtured by man. Frequently it must be achieved through pain and 
toil. It is a high object of government, and government is required for 
its establishment. \\’hen resort is had to a trial, justice cannot be 
achieved unless the methods of the trial are themselves just. The  
procedure leading to the result and the result itself are essentially 
involved in justice, and if the procedure is wrong, so is likely to be the 
result. The  one is no less important than the other. Neither the 
President nor any of his military subordinates should be permitted to 
prescribe those rules of procedure, including the rules of evidence, 
which govern the results in criminal prosecutions. T o  prescribe such 
procedure is not an executive function. 

But the revision of 1916 expressly made it so. Three ne\\ substan- 
tive articles affecting military justice mere introduced by the “revision 
of 19 16,” all of Lvhich \irere reactionary, still further subjecting judicial 
functions to military command. One of these (38th) authorized the 
President to prescribe the procedure, including modes of proof, in 
cases before courts-martial. This n a s  enacted at  the request of the 
military authorities and in deference to the military view u hich insists 
that military command should control the trial. It must also be re- 
membered that urhile the statute in terms confers the power upon the 
President, as an administrative fact it is not the President who a 4 1  
exercise it, but the Chief of Staff and The Judge Advocate General of 
the =\rmy,-ultra-military men. The  President, then, has the pou er 
by express statutory delegation to prescribe modes of proof. For- 
merly, by the unn,ritten law. military, courts-martial recognized, so 
far as they recognized any la\{., that they should apply the rules of 
evidence applied in the Federal criminal courts, that is to say, the 
common-law rules as modified by Congress. But the “revision of 
1916” changed that and conferred the poLver to prescribe rules of 
evidence upon the President. This has operated as a license to 
courts-martial to follou their o\vn viekvs, or inquisitiveness, as to \i.hat 
evidence ought to be produced. 

LVhile the military mind is intolerant of protective principles and of 
rules governing a trial, it is particularly so of the rules of evidence. The  
professional officers of our .Army in great numbers believed u ith 
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Napier, “that the business of courts-martial is not to discuss la\! , but 
to get a t  the truth by all the means in its p o ~  er.” O u r  officers, both in 
formal and in informal statements in support of our system of military 
justice, habitually drop into the very language used by that distin- 
guished British officer M ho took the British Bar to task for its interfer- 
ence in court-martial matters and boldly declared: “11 e soldiers \t ant 
to get a t  the  fact (no mat ter  h o u )  for  the  sake of disci- 
pline. There is no better ~ i t n e s s  against a man than 
himself.” 

That statement is axiomatic among our professional officers. They 
\! ill hear of no qualifications nor can they see any e\ il consequences of 
the generous application of \t hat is so good. It is the basis of military 
third-degree methods. It helps the investigating officer to impose his 
authority upon the unfortunate suspected man and enmesh him in 
mords and conduct ha\ing no origin in fairness and truth. I t  is an 
excuse for the reception of incompetent confessions or for holding 
them to be ~ i t h o u t  prejudicial effect. It justifies in a thousand in- 
stances that situation in \! hich an accused, \\ ith incompetent counsel 
or none, is induced to take the stand and make out, for the benefit of 
the record at least, a case M hich the Goiernment has failed to pro1 e. 
Such an abandonment of established rules of e\ idence has resulted in 
many unjust con\ ictions. Upon the observance of such rules depends 
the vital question of guilt or innocence. 11 e may u ell be reminded of 
1Varren’s classic criticism of British courts-martial nearly four-score 
years ago, \then he said: 

“Our rules of e\idence are the safeguards of every subject of your 
Majesty, high and lo\! , rich and poor, young and old. \I ere those 
rules to be disregarded, anybody might at any time be found guilty of 
anything. They ought, of all others, to be kept in\ iolate; for the u hole 
administration of justice depends upon them. They are, as I ha\e this 
day seen obsened in full force and eloquence, the result of the 
collecti\ e M isdom of generations and founded on the principles of 
immutable equity.”” 

This being a system that neither applies nor is goLerned by l a \ \ ,  
neither does it require or contemplate the seri ices of judge or lau yer 
in the administration of its functions. Courts-martial consist of mili- 
tary men, untrained, of course, in the lau , \\hose profession is not 
such as to render acute their sense of judicial appreciation. Nobody 
sits M ith them or over them M ith judicial competency to go\ern them 
in matters of lau . . i s  v a s  once said by the distinguished British 
Barrister prel iously quoted: 

“It \! ould, indeed, seem as reasonable to expect fifteen military men 
capable of conducting satisfactorily a purely judicial in\ estigation, 

““Letter to the Queen,” p.  8 
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dependent in every stage on the application of principles of a jurispru- 
dence n.ith n.hich they cannot have become acquainted, as to imagine 
the fifteen judges of your hfajesty’s superior and common law courts 
a t  \\’estminster competent to form a correct opinion concerning criti- 
cal military operations dependent upon pure strategical science.”l* 

Errors committed in such trials by men ignorant of law are not 
likely to be untenable and idle according to any system of la\\.. There 
are likely to be, indeed there are, ridiculous blunders u.ith tragic 
consequences. Proceedings of courts-martial, consisting of unlettered 
men and having u.ith them no judge of the law., and applying a code 
that, though penal, is not specific either in defining the offense, pen- 
alty or procedure, must be expected to be and frequently they are 
\i.rong from beginning to end; \\.rang in fact; ivrong in la\v; uyrong in 
the conduct of the inquiry; \\.rang in tbe findings; u m n g  in the 
“advice” given by compliant and impotent la\\. officers, n.ho recom- 
mend the approval of such proceedings; n m n g  in the ignorant confir- 
mation of such proceedings; \\.rang in everything. And yet, of such 
errors there can be no revieu.. 

The  system may \\.ell be said to be a la\\.less system. It is not a code 
of la\\.; it is not buttressed in la\\., nor are correct legal conclusions its 
objective. The agencies applying it are not courts, their proceedings 
are not regulated by la\\., their findings are not judgments of la\v. The 
system sets up and recognizes no legal standard, and has no place for 
1an.yers or judges. \\‘hatever is done \i.ith the final approval of the 
convening commander is done finally beyond all earthly po\ver of 
correction. Setting up no legal standard-in a v.ord, being a system of 
autocracy and not lan.-it contemplates no errors of lan,  and makes no 
provision for the detection and correction of errors that under the 
system can never occur. Accordingly, questions of law as such cannot 
arise, and such questions as do arise are presented to the commander 
for determination, not as questions of la\\. to u.hich he is bound to 
defer, but as questions to be disposed of by him finally and in 
accordance n.ith his ideas, first, as to the requirements of discipline, 
and, secondly, of right and justice. The  system, m.hich is one of 
absolute penal government of every person subjected to military lan., 
and \vhich results in an almost incomprehensible number of courts- 
martial annually, is perhaps most remarkable in that is has no place for 
a la\\.yer. The military commander governs the trial from the moment 
of accusation to the execution of the sentence, and such lam. adviser as 
he may have on his staff is n.ithout authority or right to interpose. ..it 
e\-ery point the decision of the commanding general is final and 
beyond all reviev.. ..ill the legal revieLving machinery designed to 
“advise” commanders in the administration of justice is extra-legal, is 

’ 2 S u p ~ u ,  note 11. 
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not established by la\\., much of it \\.as created bv me during the \\.ar, 
may be abolished at the pleasure of superior military authority (and 
doubtless \\.ill  be). Such legal machinery does not function independ- 
ently, but in strict subordination to the pon'er of  militarv command. 
The Judge Advocate General of the ..irmv, his office, his. department 
and all his functions, are bv express pr;)\-ision of the statute made 
subject to the po\\.er of the Chief of Staff and the "decisions" of the 
Judge Advocate General and of every officer in his department, even 
upon questions of pure law., are subject to military "superikion." 

La\r,yers are used extra-legally and in an "advisory" \\.a?. \\'ithout 
recognized place or authority they, like other militarj- men, are sub- 
jected to the po\\.er of military command. If there is a difference 
bet\t.een the la\\.-ad\-iser and the military commander \\.ith absolute 
authority over the subject and, incidentally. over the personal for- 
tunes of the "adviser" we knon, u.ho \\.ill do the agreeing. Since, by 
statute, the Chief of Staff "supervises" the Judge ..id\-ocate General of 
the .Army upon matters of pure military la\\-, the "super\-ision" over 
the junior judge adI-ocates may be expeckd to become imposition. So, 
\\.e have recently heard some of these military minions of the la\\., after 
brief service under professional soldiers, say and affect to belie\-e that 
not\\.ithstanding the system is crude and the rules of evidence are 
ignored and counsel is obviously inadequate and "in a considerable 
percentage of the cases the decision is not sustained by the facts" of 
record, still they \ \ w e  convinced that no substantial injustice has been 
done. This sho\\.s, among other things, hou. the military relationship 
deflects legal judgment; ho\\. it imposes itself upon professional ap- 
preciations and obscures those first principles \\.hich are normally 
regarded as tenets of the faith and foundation stones of the temple of 
justice. The last man in the \\.orld to be expected to prefer his impres- 
sion of moral guilt to guilt duly adjudged, his o \ \ n  judgment to the 
judgment of a court of la\\., his personal L-iews upon insufficient 
investigation for the institutional results of established legal 
procedure-should be the lauyer. \\.hat does it mean for l a \ \ y r s  
sitting in a judicial capacity to say: \\'e find the soldier has not been 
\\,ell tried; \{.e find that the rules of evidence \\.ere not observed in his 
case; \\.e find that he had not the substantial right of assistance of 
counsel; \\.e even find that the decision \\.as not sustained by the facts 
of record; and yet, we are morally convinced that the accused \\.as 
guilty, so  let him be punished? That leads to something uorse than 
injustice to the accused; it leads to anarchy. .A la\\.yer breaks faith \\.ith 
his profession and his American citizenship \\.hen in the name of 
justice he can tolerate, much less advocate, such a state of things. Let 
us again pertinently quote \\'arren: 

"It concerns the safety of all citizens alike, that legal guilt should be 
made the sole condition for legal punishment; for legal guilt, rightly 
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understood, is nothing but moral guilt ascertained according to those 
rules of trial Lvhich experience and reflection have combined to 
suggest, for the security of the state a t  large. * * * They (these 
fundamental prinsiples of our lau.) have, nevertheless, been lost sight 
of and \vith a disastrous effect by the military authorities conducting, 
and supporting the validity of, the proceedings about to be brought 
before your .Majesty.”13 

The  system has resulted in many erroneous and unjust convictions. 
Surely Lve need not point out to a la\vyer that clemency, even when 
generously granted, is a poor remedy in the case of a solider \vho 
should not have been convicted at all. 

The  vices of the present system, Lvhich Congress ought at once to 
remedy, may, as I see them, be summed up as follous: 

1. Our  code of military justice (technically known as the rirticles 
of LTar, section 1342 of the Revised Statutes as amended), is 
thoroughly archaic. It is substantially the British code of 1774, which 
code was itself of much more ancient origin. 

The  so-called “revision of 1916” u.as but a verbal revision and 
made not a single systemic or substantial change; and such changes as 
were introduced but accentuated the vicious principles underlying the 
code. 

Our code is a vicious anachronism among our institutions, 
coming to us, as it did, out of an age and a system of government which 
\ve properly regard as intolerable. 

It came to us through a witless adoption, and our interests in, 
appreciation of, and attitude toward, military matters have never been 
such as to lead to any systemic change or to any thorough congres- 
sional investigation or  other fair inquiry into its utter inadaptability to 
our conditions. 

T h e  hearings held upon the “revision of 1916” demonstrate that 
committees of Congress are not n.ell advised when, in investigating 
military matters of this kind that involve the citizen and his rights 
when he becomes a soldier, they confine their sources of information 
to the U’ar Department and the Army. 

2 .  

3. 

4. 

5 .  

6. Missing. [ed.]. 
7. This code is in equally sharp conflict with any adequate mili- 

tary policy that is consistent with the principles of this Government. 
In my judgment an army of citizens can never again be subjected to 
such an ill-suited system. 

The  code is not a code of lau.; it is not buttressed in law, nor are 
legal conclusions its objective. The  courts applying it are only agen- 
cies of military command, not courts of law; their proceedings are not 
regulated by law; their findings are not judgments of laur. 

8. 

‘3Supru, note 11, at p. 9. 
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0 .  Setting up and recognizing no legal standards, no la\\ yers, no 
judges-in a \\.ord, being la\\.less-it contemplates no errors of la\\. 
and makes no pro\.isions for their detection or correction. 

hlilitary autocracy is the frankly expressed fundamental 
theory ofour code. By it our soldiery is governed not by la\\. but by the 
unregulated \ \ i l l  of  a military commander. It is, in its entirety, a 
goiwnmcnt by man and not by la\\.. So finer example of such is to be 
found in any modern government. 

By the adoption of this code Congress abdicated its constitu- 
tional prerogatiw to make the rules for the discipline of the Army, has 
authorized military command to make those rules and to do as it 
pleases in applying them, restrained by no lan. ,  no judge. 

The Judge .\d\.ocate General of the Army and his office, the 
head of the Bureau of Ililitary Justice, the only la\t.yer and the onlv 
legal establishment contemplated in the system, are bv the 1au.s (if 
Congress made expressly subject to the “supervision” and control of 
the highest militarv authority, the Chief of Staff of the . i rmv. 

The resulthas been, as \\.hen men are subjected to the-po\\.er 
of other men unregulated by la\\. the result must e \ w  be, a large 
measure of oppression, gross injustice, and discipline through terrori- 
zation. 

14. Sot\\.ithstanding the tenacious adherence of our \\.ar De- 
partment to the existing system, it may be \\-ell for us to remember 
that e\.en in times past it has been the subject of criticism of th-ose of 
our most distinguished soldiers v.ho have studied it-among \i.honi 
may be mentioned Sherman, Fry and Lee and other Confederate 
leaders-to the effect that it is a system unsuited to our citizen armies. 

10. 

1 1 .  

1 2 .  

1 3 .  
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THE BEGINNINGS: LANGLEY ON THE 
1951 CODE 

Herbert Butterfield, Frederick Bernays IViener and others have 
prudently cautioned a ainst reading history backw ards. This ad- 
monition is particular B y \cell-chosen in the case of the history of 
criminal la\\ because no other branch of law is so sensitive to the 
changing values of a society. Civilian and military cases from early 
periods may horrify the reader of today who is conditioned by legal 
developments since 1960. 

There was, however, a major event in military criminal law 
immediate1 preceding the cit ilian criminal law revolution, the 

effect on May 5, 195 1. Much of what fo low s in this compendium is 
concerned M ith assessing the impact of the new basic law, but there 
is a lace here for a contemporary statement. 

TEe author foresees and discusses both the constitutional and 
institutional implications of the new statute. He anticipates the 
course of rulings on the right to counsel, the right a ainst self- 
incrimination and other due process considerations. h is  predic- 
tions about how federal courts kvould expand the scope of their 
review of military cases and how the newly-created United States 
Court of Military peals would enter the legal structure were, 

comment on the problems of administration of criminal lau in both 
civilian and military systems, and an admonition to the military to 
begin to police its ou n precincts. 

Y passage oft  g e Uniform Code of Militar Justice w hich entered into 

perhaps, insufficient P y heeded. The article concludes with fair 

There is a \\ealth of general comments on the 195 1 Code. Comments by the Chairman of the 
drafting Committee appear as Morgan, The Background ofthe Uniform Code of Military Justice, 6 
\ .ASD.  L. RE\'. 169(1953),reprintedin 28.111~. L. R E \ .  17(1965). Professor.~organ'sarticlewas 
part of a valuable Symposium on military law. Other Symposia have been presented in 2 2  
I ~ ~ S T I S G S  L. R E \ .  201 (1971), 10 ..\si. GRIM. L. RE\.. 1 (1971), and 49 ISD. L.J. 539 (1974). 
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MILITARY JUSTICE AND THE 

OFFERED BY THE NEW UNIFORM CODE 
OF MILITARY JUSTICE? 

CONSTITUTION-IMPROVEMENTS 

Ernest L.  Langley” 

It is a basic tenet of .American constitutional-criminal la\{. that even 
the most patently guilty person may be so adjudged only in a proceed- 
ing \\.here he is accorded all the rights, privileges, and immunities 
guaranteed to him by the Constitution.’ T o  deny to an accused any of 
his constitutional rights is to deprive him of due process of la\{., and his 
conviction cannot stand. In case after case reaching appellate courts, 
the principal contention of the appellant is that his conviction \\as 
illegal because obtained in a proceeding uhere  one or more constitu- 
tional safeguards \{ere ignored. Of recent years many of these cases 
have been attacks on the validity of convictions by military courts- 
martial. -As is generally true v i t h  any cross-section of cases urging 
constitutional questions, many of these attacks have been predicated 
on relatively insubstantial grounds.* Other cases, however, have 
pressed arguments of great force and have raised questions lvhich 
demand most serious consideration. 

The  problem of providing a sound system of military justice is 
today more important than ever before. The  large number of citizens 
called to arms during \\‘orld M’ar I1 magnified the problems inherent 
in the system as it has existed. During this period more trials Ivere held 
and more persons \{.ere directly or indirectly concerned with the 
administration of military justice than at any previous time in our 
history. The  Gray and Doolittle Committees, the 1948 revision of the 

t T o p y r i g h t  I95 1, Texas La\\ Revie\\, Inc. Reprinted \vith permission of Fred B. Rothman 
ti Co. from 29 Tk.1 \S  L. Rk\-. 65 1 (195 1).  Permission for reproduction or other use of this article 
may be granted only by the Texas La\v Revie\\, Inc. and Fred B. Rothman & Co., 57 Leuning 
Street, S. Hakensack, S e v  Jersey 97606. This comment \vas prepared in connection \vith the 
Seminar on llilitary La\\ at the Lau  School. 

*Xiember of the Texas Bar. B..\., 1946, Texas Technical College; J.D.,  1951, University of 
Texas. \Vhen this article \vas 13 ritten the author \vas Editor-in-Chief of the Texas Lam Review. 

’Lisenba v. California, 314 C.S. 219 (1941); Bro\vn v. .\lississippi, 297 U.S. 278 (1936); 
.\looney v. Holohan, 294 U.S. 103 (1935); Po\vell v.  .\labama, 287 U.S. 45 (1932). 

*See, e.g., \Vaite v .  Overlade, 164 F.2d 7 2 2  (7th Cir. 1948), cert. denied, 334 U.S. 812 (1948); 
.\lcClellan v. Humphrey, 83 F. Supp. 510 (1l.D. Pa. 1949); .\dams v. Hiatt, 79 F. Supp. 433 
(5l.D. Pa. 1948), appeal dism’d, 173 F.2d 896 (3d Cir. 1949). 
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Articles of \\ ar, and the adoption of the Uniform Code of  llilitary 
Justice in 1950, u ere all outgron ths of the public feeling engendered 
by the military trials of \ \odd  \\ ar 11. Inother consideration of  
pressing importance is the present augmentation of the armed forces 
in the face of the current u orld crisis. Still another factor impelling the 
military senices to put their judicial house in order is the recognition 
that one objection to the enactment of a system of uni\ ersal militar! 
training \ \ i l l  be removed if the general public is made to feel that 
young trainees 11 i l l  recei1 e fair treatment at the hands of the militar! 
authorities. 

\\‘hat are those aspects of the military justice system \\ ith regdrd to 
v hich constitutional questions ha\e been or may be raised? I t  should 
be recognized that problems other than that ofdepri\ ation ofconstitu- 
tional rights may be in\ol\ed. For example, Congress often pro\ ides 
more protection for an accused than the Constitution demands; or a 
person may be generally considered not vithin the ambit of the 
constitutional pro\ isions yet he may be extended the same protection 
by statute. The depri\ation of rights of these latter types may be 
considered a depri\ ation of “statutory due process.” Such problems as 
these v ill be noted herein. Particular emphasis \\ i l l  be placed upon 
n hether or not impro\ ement in the operation of the system is to be 
expected M hen the ne\$ Uniform Code of Jlilitary Justice becomes 
operatiLe in May,  195 l . 3  The cases to be examined u i l l  be largelj 
cases arising out of army and air force courts-martial during \\ orld 
\Var 11, since these are far more numerous than cases from the na\ al 
courts. Likeu ise, since the Uniform Code is essentially a re\ ision of 
the army’s .Articles of \\ ar, statutory comparisons and contrasts \\ ill 
be limited to those of the Uniform Code and the Irticles of \\ 

I. THE C O S S T I T U T I O S ; 1 L  B.-\SIS FOR 
AIILIT-ARY JUSTICE: 

The pon’er of Congress to establish a judicial svstem \\.ithin the 
armed forces v.hich is entirely separate from the l iv i l  judiciary has 
long been accepted as a po\j.er necessarily inherent in the provisions of 
Article I ,  Section 8, of the Constitution.5 Although one basis for this 

3 h b .  L. S o .  506. 81st Cong., 2d Sess. c.  16Y (\lay .i3 1YSO). This re\ision of  the statutiir! 
provisions for military justice substance and procedure \ \ i l l  henceforth be referred to in the teYt 
as the Uniform Code. and \+ i l l  be cited C.C..\lJ. 

4The present system of military justice in the navy is prescribed in the .lrticles for the 
Government of the S a v y ,  Rk.1.. S T t l .  5 1624 (1875), as amended. 3 1  U.S.C. 5 1200 (Supp. 
1950). Since its organization as a separate service, the air force has continued to use the army 
.Articles of \i’ar. 10 C.S.C. $ 5  1432-3593 (Supp. 1950). 

jCarterv.  Roberts, 173  C.S. 496(1YOO);Expurte Foley, 243 Fed. 47O(\f’.D. I iy .  l Y l 7 .  This 
power is said to spring from the follo\ving clauses of . k t ,  I ,  $ 8 :  “Section 8. The Congress shall 
have Power. . . [Y] T o  constitute Tribunals inferior t~ the supreme Court .  . . [ I  11 Todeclare 
\i’ar , , , [ 121 T o  raise and support .Armies , , , [ 141 To make Rules for the Government and 
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power has been said to be found in clause 9 of Article I, Section 8,6 
dealing Lvith the potver to constitute inferior tribunals, nevertheless it 
is accepted that the power to constitute military tribunals has no basis 
in the judiciary article, Article III.’ Thus,  the system of military 
tribunals is entirely separate from the civil judiciary, and the rules laid 
down for the latter do not apply to the former unless specifically so 
provided. This concept of the independent military judiciary has 
been the basis for much of the feeling that military trials are basically 
unfair in their lack of provision for full revieu. This idea \{,ill be dealt 
with in more detail later. 

11. CONSTITUTIONA\L  GU24R.4STEES IS 
MI LI T A\ RY T RI A LS 

The  safeguards that the Constitution provides for the accused in a 
criminal trial have been substantially defined by numerous court 
decisions, and there are few open questions in this field insofar as trials 
in the civilian courts are concerned. The  same cannot be said, ho\i - 
ever, for military trials. Although many questions in this area have 
nou. come to be settled, there has been much controversy throughout 
our history as to Lvhich provisions of the Constitution relate to the 
military and which are concerned only with civilian trials. The  Con- 
stitution is explicit in only one place with regard to the rights of an 
accused in a military trial, viz., the requirement of indictment or 
presentment by a grand jury in cases of “capital or othenvise infa- 
mous” crimes specifically excepts cases arising in the land or naval 
forces . s  

T h e  controversy seems to stem largely from the generality of the 
war power. l o  An analogy may be drawn to the so-called police powers 

Regulation of the land and naval Forces . . . [ 161 To provide for organizing, arming, and 
disciplining, the ,Militia, and for governing such Part of them as may be employed in the Service 
of the United States, reserving to the States . . . the Authority of training the .Militia according 
to the discipline prescribed by Congress. , , .” 

It may also be said that the provision of the Fifth .\mendment excepting “cases arising in the 
land and naval forces” from the requirement of presentment or indictment by a grand jury is an 
inferential recognition of a separate judiciary system for the military forces. 

gExparte  Foley, supra note 5 .  
‘Exparre Quirin, 317 U.S. l(1942); Altmayer v. Sanford, 148 F.2d 161 (5th Cir. 1945);Ex 

parre Potens, 63 F. Supp. 582 (E.D. \Vis. 1945). 
*The  provision of U.S. COSST. Art. 111, 8 1, that judges shall hold office during good 

behavior has never been deemed applicable to military courts. Thus, the provision in L’.C.hl.J. 
art. 67(aX1) for the establishment of a court of military appeals states that the terms of the judges 
thereof shall be fifteen years, although in other respects this court is roughly equivalent to a 
United States court of appeals. 

S o r  is the provision of Art. 111, 8 2 ,  that the trial of all crimes, except in cases of impeachment, 
shall be by jury, deemed applicable to military courts. De War v. Hunter, 170 F.2d 993 (10th 
Cir. 1948); Exparre Benton, 63 F. Supp. 808 (N.D. Cal. 1945). 

U.S. COSST. .\\It SD. v. 
‘ou.s. COYST. .\rt. I,  $ 8. 

73 



MILITARY LAW REVIEW [Bicent. Issue 

of the state, u.hich, although not specifically set out in the Constitu- 
tion, are said to be the pon'ers "to prescribe regulations to promote the 
health, peace, morals, education, and good order of the people,"'l or 
the "po\\ ers of a government inherent in every sovereignty to the 
extent of its dominions."'2 Just as contro\.ersy often arises as to the 
extent to which these vague pon'ers may override the precepts of due 
process l 3  or freedom of speech, l 4  so too, controversy stems from the 
question of  v.hether there is inherent u.ithin the powers to "raise and 
support .\rmies" l 3  or to "declare \2.ar"16 the pou'er to place the 
interests ofthe service and the need for command discipline abol-e the 
rights which the soldier would ha1.e in cir.ilian life. 

The principal constitutional guarantees \\.hich the accused in a 
criminal trial has are to be found in the Fifth and Sixth Amend- 
ments. '' These guarantees are: (Fifth -Amendment) no trial uithout 
presentment or indictment by a grand jury (except in the military 
forces), no double jeopardy,' freedom from self-incrimination, the 
right to due process of la\\.; and (Sixth Amendment) the right to a 
speedy and public trial, the right to trial by jury, the right to be 
informed of the nature of the charge against him, confrontation n.ith 
the \\.itnesses against him, compulsory process for defense v h c s s e s ,  
and the right to the assistance of counsel. There are, of course, other 
guarantees provided bv the Constitution, some of \\.hich may or may 
no t  be inr-ol\-ed in a crcminal trial. Thus,  the search and seizure clause 
of the Fourth .Amendment l 8  may be involved \\.hen evidence sought 
to be introduced \\.as obtained illegally. The Seventh .\mendment 
proscribes excessii-e bail and fines, and cruel and unusual punish- 
m e n t ~ . ' ~  .\ further safeguard of personal liberty is found in Article I ,  
Section 9, u.hich provides that the privilege of the v.rit of habeas 
corpus shall not be suspended except \\.hen made necessary by rebel- 
lion or invasion, 

\\'hich, then, of these enumerated safeguards and guarantees are 
applicable to the accused in a military trial? There n.ould seem to be 
no clear-cut ansn'er to this question, and little of logic in some of the 
ansn.ers u,hich may be found. Since the Constitution is explicit in 
excepting military trials from the requirement of presentment or 
indictment by a grand jury and makes no mention that such trials shall 
be considered different from civil trials in any other particulars, it 
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vwuld seem to follon. that a person should lose none of his other 
constitutional rights \\.hen he enters the armed forces. Yet this is not 
the case.2o For example, it is clear that there is no right to a trial by jury 
in military courts,21 although there is no explicit basis for such a 
position except that courts-martial \\.ithout juries \\.ere an accepted 
feature of military life at the time of the adoption of the Constitu- 
tion , 2 2  

A .  FOURTH AMENDMENT 
One of the feu cases \\ hich deal \\ ith the applicability of the Fourth 

.imendment to trials by court-martial is Romero v. S g ~ i e r . ~ ~  The  court 
there assumed that the Fourth Amendment prohibits unreasonable 
searches and seizures mith regard to military personnel, and stated 
that the Government did not contend that the ;imendment confers no 
rights on the accused in a court-martial proceeding. The  court found 
no violation of the Amendment, honever, and the importance of the 
case is not so much its holding as the manner in \\ hich it \\as assumed 
to be obvious \\ ithout citation of authority that the Fourth Ahmend- 
ment is applicable to trials by courts-martial. 

The Uniform Code makes no specific ruling on this question except 
that in Article 36 the pon er is conferred on the president to prescribe 
rules of procedure, including modes of proof, v hich shall “so far as he 
deems practicable, apply the principles of la\\ and the rules of evi- 
dence generally recognized in the trial of criminal cases in the United 
States district courts, but u hich shall not be contrary to or incon- 

* O  Ho\vever, one case has indicated that no rights other than that of indictment should be 
considered inapplicable to the military. Sanford v.  Robbins, 115  F.2d 435 (5th Cir. 1940), cert. 
denied, 312 U.S. 6Y7 (1941). Regardless of \\ hether or not the Constitution guarantees these 
rights to the accused in a trial by court-martial, Congress has seen fit to grant most of them in 
suchcases. SeeU.C.1I.J. arts. 27, 30(b), 3 1 ,  32(b), 35,44,46, 55,Butcf .  C.C..\l.J. art.49(a),(d), 
(0, providing for evidence by deposition, deprivingthe accused of the right to confrontation Lvith 
the u itnesses against him except insofar as he may be represented in the taking of the deposition 
(see the last sentence of subsection (a) of .Article 49). 

For an exhaustive statement of the rights of an accused in a court-martial as they existed under 
the .Articles of \\.ar before the 1948 amendments, see .\rmstrong, Protection of the Accused’s Rights 
in Courts-Martia/, 16 1llss. L.J. I 7 5  (1944). This article \\as kvritten by an army officer, and 
presents an over-idealized picture since the statute must necessarily be administered largely by 
military personnel not possessed of legal training, many of whom are more interested in 
discipline than in justice. 

*lExparte Quirin, 3 1 i  C.S. l(1942); De \Tar v .  Hunter, 170 F.2d 993 (10th Cir. 1948); Ex 
parte Benton, 63 F. Supp. 808 (S.D. Cal. 1945). 
” SeeExparte Quirin, 317 C.S. 1, 39 (1942): “Presentment by a grand jury and trial by a jury 

of the vicinage \vhere the crime was committed were at the time of the adoption of the 
Constitution familiar parts of the machinery for criminal trials in the civil courts. But they were 
procedures unkno\\n to military tribunals, nhich are not courts in the sense of the Judiciary 
.Article . . . and Lvhich in the natural course of events are usually called upon to function under 
conditions precluding resort to such procedures. . i s  this Court has often recognized, it was not 
the purpose or effect of § 2 of .irticle 111, read in the light ofthe common law, to enlarge the then 
existing right to a jury trial.” 

23  1 3 3  F.2d 528 (9th Cir. 1943), cert. denied, 318 C.S. 785 (1943). 
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sistent \\-ith this T h e  regulations made by the president \\ i th  
regard to illegallv obtained et-idence are set out in Paragraph 1 5 2  ofthe 
195 1 iManlial for. Courts-il4artial. " T h e  rules folio\\ the pattern pre- 
scribed by the Lnited States Supreme Court for trials in the fedcral 
district courts. T h u s ,  c\.idence obtained as  a result of an unla\\ ful 
search of the property of the accused conducted or  instigated tn. 
pcrsons acting under authority of the United States is not admiss;- 

Idilic\\ ise inadmissible is c\.idence obtained in \.iolation of Sec- 
tion 605 o f  thc (;ommunications . l c t  of 1 9 . i t s o - c a l l e t l  "\\ ire tap- 
ping" e\.idence." Further, evidence other\\ ise admissible \\ hich is 
( ) b t a i n ed t h r( ) ugh inform at i ( )n s up pl icd ti y s uc h i 1 1 eg a 1 1 v ( ) t t ;I i n e d 
e\.idcnce is inadmissible.28 Since the militarv courts h a w  n;) authorit!- 
to return the seized property to the accused if he demands it ,  or to 
impound it to suppress its use as evidence. an objection to its use :is 
e\,idence is timely if made at the time it is attempted to be introduced 
at the trial.2!' It should be noted, ho\\ ever, that search of property 
oumed or controlled by the United States, or  located in a foreign 
country or  occupied country or occupied territory and occupied or  
used by persons subject to military l a \ \ ,  need onlv be authorized t)v 
the local commander in order to make eviclenct: obtained thereti? 
competent . 3 0  

B. FIFTH iiME.YDMELYT 
. I s  has been pre\-iouslv there is no right to a trial t)y jury in 

courts-martial. The  argiment that the court-martial is both judge and 
jury is not sound.32 T h e  "rose by any other name" argumcnt is not 
1.alid here since the members ofthe court are arbiters of the la\\  as  \\ ell 
as triers of fact. The  provisions of the Uniform (;ode, ho\\ e \ w ,  
increase the resemblance ofa court-martial to a judge and jury. Under 

2 4  C,C.\l.J. art. ?6(a).  
2 5 . \ l \ \ ~  \I. t H l K [ ~ ( l L K l \ - \ f  \ K I  I \ I ,  U \ I I  I I) S I  11 I \ 

26\\.eeks \ ,  United Statcs. 2 3 2  U.S. 383 ( i O l + ) .  
2 7 4 8  S.1 t i ' ,  1 I O ?  ( l Y 3 4 ) ,  4; C.S.C. 605 (IY46); \ a r d o n c  \ .  United States. ?( I2  L- .h .  - 3 - 0  

28\-ardone v ,  CniteJ States. 308 U.S. 338 ( 1Y39 ) .  
2 y  %e \ p e l h i  i .  United Starch. !6Y L.S.  2 0  ( 1 0 2 5 J .  

1 5 2  (lYYl). 'l'hir manual ;ippr.irs in i t \  
entirety in 16 F I D  Rtc , .  1303-146Y(IY51~. 

(1037).  

30.\1 \\L \I. F O K  C O L K I S - \ f \ K I  I\l.% 1 ' \ 1  I I I )  s I \ I  I \ 1 5 2  l V 5 1 ) .  
See text at note call ! 1; and see notc 8 supra. 

a2By no reasonable analogy could a one-man summary court be compared \\ ith A judge .ind 
jury. But ofcourse there is an analogy betu een summary courts-martial and the non-iun trial I I ~  

petty offenses in the ci\ ilian courts. I t  may, ofc(iurse, he further argued that under the Unifiirni 
Code the occasion \ \ i l l  be rare \\ hen a person can he tricd b>- summary court-martial i f  hc 
objects. and that an analogy may be draum betxveen uai\.er o f  jury trial in the c i \ i l  coiirt\ and 
trial by 4ummary court-martial. See U,C..\l,J. art. 2 0 ,  providing that no person shall t)c tried 
summary court-martial over his irbjection unless such trial is had in lieu ( ~ f  "c(1mpany punish- 
ment" under .lrticle 1 7 ,  \\ hen the accused has electcd t i i  rcfusc \uch non-ludicid punishmcnt 
and has demandcd trial hy court-martial instead. 
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the new procedure, the law officer of a general court-martial bears a 
great resemblance to the judge in a civil court. He  rules on interlocu- 
tory questions33 instructs the courts on the elements of the offense, 
the presumption of innocence, the requirement of proof beyond a 
reasonable doubt, and the burden of proof,34 and the court votes on its 
findings without the advice, vote, or presence of the law officer.35 As 
has also been observed, the requirement of presentment or  indictment 
by a grand jury specifically exempts cases arising in the land or naval 
forces, and no discussion seems necessary on this point. 

With regard to those provisions of the Fifth -4mendment other than 
trial by jury, however, the same unanimity of agreement is not found. 
Judge Frank, speaking for the second circuit, said simply: “The Fifth 
and Sixth &4mendments are, of course, inapplicable to a court- 
martial.”36 Other courts have been equally certain that the provisions 
of both the Fifth and Sixth Amendments are applicable to military 
trials.37 Regardless of language to the contrary in some cases, it seems 
clear that at least some provisions of these two Amendments are 
generally deemed applicable to court-martial trials. Certainly the 
reasoning of such a position is more tenable than that of the cases 
which deprive a person of the protection of the Constitution at a time 
when he has taken up arms to defend it.38 

Such statements as that of Judge Frank above quoted may be taken 
to mean only that there is no blanket application of the Amendments 
to court-martial proceedings. If this is their meaning, the position 
taken is tenable but not well-stated. Such categorical statements 
should not be used unless they are intended to mean what they say, 
and if the position of the federal civil courts is to be that the Amend- 
ments are not applicable to military trials, it should be clearly so stated 
by the Supreme Court. T o  date this has not been the position of the 
Supreme Further, such a position should not be adopted. 

33L.C.LM.J. art. 5l(b). 
34 U.C..M.T. art. 5 l(c). 
3 5 ~ . c . ~ . j .  art. 26(b). 
36Lnited States ex rel. Innes v .  Crvstal. 1 3 1  F.2d 576. 577  n.2 (2d Cir. 1943). ludee Frank 

cited as authority for this statement, kxpuke Quirk ,  317 U.S. 1 (1942), which cintaiGs broad 
language to this effect. Id. at 40. However the question in theQuirin case concerned only the 
right of enemy spies being tried before a military commission to a jury trial, and the broad 
language, which was not necessary to the decision of that case, is not generally followed by the 
inferior federal courts. See,e.g., Romerov. Squier, 133 F.2d 528(9thCir. 1943),cert. denied, 318 
L.S. 785 (1943). And the military establishment does not presume that it can conduct its trials 
uithout regard to the provisions of the Fifth and Sixth Amendments. See note 20 s u p .  

37De War v. Hunter, 170 F.2d 993 (10th Cir. 1948) (due process clause, Fifth Amendment); 
United Statesexrel. Innes v. Hiatt, 141 F.2d 664 (3d Cir. 1944) (same); Romero v .  Squier, 133 
F.2d 528 (9th Cir. 1943), cert. denied, 3 18 U. S. 785 (1943) (right to counsel, Sixth Amendment); 
Sanford v .  Robbins, 115  F.2d 435 (5th Cir. 1940), cert. denied, 312 U.S. 697 (1941) (double 
jeopardy clause, Fifth Amendment). 

38See United Statesex rei. Innes v .  Hiatt, 141 F.2d 664, 666 (3d Cir. 1944). 
39See Wade v. Hunter, 336 L.S. 684 (1949), where the Court’s decision assumed the 

applicability of the Fifth Amendment. 
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I he exigencies of combat and the necessity for command discipline 
may demand that grand and petit juries be dispensed \\.ith. but there is 
no compelling reason to deny to military personnel the fundamental 
rights guaranteed to all persons alike by the Constitution. 

The “double jeopardy” clause of the Fifth .Amendment has clearlv 
been deemed applicable to the military on numerous occasions.40 The 
question \\.hich has been the sharpest thorn in the side of the courts in 
this area is not that of the applicability of the theory to military trials, 
but is the question of \\.hen jeopardy attaches. The traditional \,ie\\ of 
the military establishment has been that jeopardy does not attach until 
the trial is complete and the sentence has been re\.ie\i.ed and con- 
firmed bv the highest authority p r o \ d e d  for in the ret.ie\lr. system. 
Thus,  ifihe revie\\-ing or confirming authority sa\\- fit to “reverse” the 
court-martial and order a ne\{. trial, no question of double jeopardy 
\\.as thought to arise. The analogy dra\\.n \!.as to a ci\-ilian trial where 
an appellate court re\-erses and remands. 

The analogy, of course, is not sound. The  conviction of a civilian 
offender is no; re\-ie\\.ed except on the appeal of the offender himself, 
\\,bile all con\-ictions by courts-martial are re\.ie\i-ed. Thus.  the con- 
victed soldier who knc;\\.s himself to be guiltv and considers himself 
fortunate to have gotten a light sentence mal\. find that his case has 
been reversed and that he faces a ne\\. trial. Since Article of \\.ai- 5OY: 
\\.as added in 1920,41 it has been proi-ided that on the so-called 
”rehearing”-actually a complete ne\\. trial before an entirely ne\\- 
court-the accused shall not be tried for any offense of \\.hich he \\.as 
found not guiltv by the first court, nor shali a sentence in excess of or 
more severe than the original sentence be enforced unless the sentence 
be based on a finding of guilty of an offense not considered upon the 
merits in the original p r o ~ e e d i n g . ~ ~  This safeguard against a rehearing 
more onerous to the accused may be sufficient to p re jmt  an attack on  
the ground of double jeopard>-, but the last portion of the pro\-ision 
allo\i.ing the consideration of an offense not prc\.iously considered on 

r .  

‘OE.g., \i.ade v.  Hunter,supru note 39; Sanford \ .  Robhins, 1 I 5  F.2d 435 (5th Cir. 1940j.cert. 
denied. 3 1 2  U.S. 697 (1941). 

”.\. \\’. 5055. 41 S-I \‘I., T Y O ( I Y ? O ) .  asamended. IOC:.S.<;. § l522(lY46j,repealed. 62 S-I \ I .  
63X (1948). I O  L- .S.C.  0 1 5 2 2  (Supp. 1950). In Sanford 1, Robhins,supra note 40. the petitioner 
\ \as seeking release on habeas corpus from a 1919 court-martial conviction. He had previuusly 
been sentenced to death. hut the president had ordered a ne\\ trial because of the feeling of  a 
hoard of re\ ieu that the trial had been unfairly conducred. O n  thc s c c m d  trial a life sentenct. u as 
imposed. It \\ as the opinion of the circuit court in 1Y40 that this procedure \\ as not illegal. e \en 
though not specifically authorized (.i. \f.. 50Yi \\as not enacted until the year folio\\ ing this 
conviction). since it as not expressly prohibited by the .Articles of\\’ar. lccording to the court. 
it $5 as the general practice prior to this particular case in 1919 for the revie\\ ing or  confirming 
authorities to grant a ne\\ trial only at the request of the accused. The  court held. hou ever, that 
even if the consent of the accused as necessary before a ne\\ trial could be had. consent \\ riuld 
be presumed \\hen the sentence in the first trial \\as death. 

4 2  \ ,  \\.. 50%. note 41 supra; .\. \i.. 5 2 ,  62 SI \.r. 638 (lY48). I O  U.S.C. 5 1’24(Supp. 1950). 
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the merits \\ ould seem to be basically unfair to an accused \\ ho did not 
ask for a review. of his conviction. This provision of the Articles of ii’ar 
is continued in the Uniform Code,43 and the additional proviso is 
made that the ne\\ sentence can be more severe than the first if the 
sentence for the offense is mandatory. 

It is not likely that a successful attack could be made on this method 
of revie\\. on constitutional grounds. -is ill be seen later, a civil court 
\\ ill revie\\ a court-martial con\ iction only in a habeas corpus proceed- 
ing, and then only on questions of jurisdiction or the legality of the 
sentence imposed.44 Since Congress has given the express poner to 
impose the second sentence, its legality is not subject to question, and 
there seems to be no tenable basis for urging, as it has been 
that the procedure follo\\-ed so deprived the accused of his fundamen- 
tal rights as to divest the court of jurisdiction over him. It is \\ell- 
settled that due process in military trials consists of the military Ian , 4 6  

and the military la\\ here is plain: It is clear that no jeopardy attaches 
so as to prevent a rehearing until the highest revie\\ ing authority in the 
military justice system has confirmed the sentence and its execution is 
ordered, regardless of \\ hether or not the accused is satisfied \\ ith his 
first trial. Thus it is easily seen that any commander can override a 
court-martial \\ hich seeks to extend clemency to the accused through 
failure to consider some part of the charges preferred. H e  can continue 
to send the case back until some court convicts the accused on all of the 
charges, unless, of course, a court returns a finding of not guilty on the 
charge in question. 

A h o t h e r  facet of the question of \{hen jeopardy attaches n a s  re- 
cently before the Supreme Court of the United States. In Wade v ,  
Hunter,47 the accused had been placed on trial in a divisional general 
court-martial, but the trial \vas continued at the instance of the court 
in order to give the prosecution an opportunity to secure additional 
evidence desired by the Before the trial \\.as resumed, the 

43Ucr.C.hl.J.  art. 63(b). 
44Schitav.Cox, 139F.Zd971(8thCir. 1944),cert. denied, 3 2 2  U.S. 761(1944),rehearingdenied, 

3 2 3  C.S. 810 (1914). But see note 7 2  infra. For a discussion of the  n r i t  of habeas corpus as a 
means of attacking illegal courts-martial convictions, see Comment, Antieau, Habeas CorpusRelief 

from Courts-..Martial Concictions, 28 T t  s \S  Li \ \  Rt:\.it.\\ 556 (1950). 
45See, e.g., Shapiro v. Vnited States, 69 F. Supp. 205 (Ct.CI. 1947). 
46United States ex rel. Creary v .  \Veeks, 259 V.S. 336 (1922). 
47336 C.S. 684 (1949). 
48This procedure is authorized by the Manualfor Courts-Martial: “The court is not obliged to 

content itself with the evidence adduced by the parties. \Vhen such evidence appears to be 
insufficient for a proper determination of the matter before it, or when not satisfied that it has 
received all available admissible evidence on an issue before it, the court may take appropriate 
action with a view to obtaining available additional evidence. The court may, for instance, 
require the trial counsel to recall a u itness, to summon new witnesses, or to make an investiga- 
tion along certain lines with a vie\\ to discovering and producing additional evidence.” M.AXL- i~ 
FORCOL-RTS-.M~RTI~L, US1Tt.D ST\T~.S II 54b(195l). Theopportunity for problems ofdouble 
jeopardy to arise under this procedure is plain. 
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division moved from the locality because of the combat situation, and 
the appointing authority \\.ithdre\\. the charges from the court and 
sent them to army headquarters, \\.here a second trial \\.as held in 
\\.hich con\-iction resulted. The  question before the Supreme Court 
\\.as \\.hethcr or not jeopardy had attached in the abortive first trial, 
and it \\.as held that it had nc;t attached. The long-established position 
of the \\.ar Department that jeopardy does not attach until the convic- 
tion is confirmed \\.as not affirmed, ho\\.ever, since the question of the 
\.alidity of a rehearing \\.as not presented, and since the basis for the 
decision was the supposed necessity for the transfer of the trial posed 
by the exigencies of combat. The result of \ \ ' d e  z'. Hunter seems to be 
that the military establishment is no\{. virtually its ou.n judge of \f.hen 
the military situation demands the interruption of a trial. 

The nest proI-ision of the Fifth -\mendment to be considered is that 
against compulsory self-incrimination. The .Articles of \\'ar 4 9  and the 
Uniform Code both provide that no \\.itness shall be compelled to 
incriminate himself. The Alanual for Courts-hlartial concedes that the 
protection of the Fifth Amendment in this respect extends to \\.it- 
nesses in trials by courts-martial. 5 1  But the important consideration is 
not the pro\.isions of the statute but is the remedy available to the 
accused n.ho has been convicted by his o\\m testimony, and u.ho no\$' 
complains that such testimony \\.as coerced from him or that it \\.as 
given at a time \\.hen he had not been apprised of his right to remain 
silent. If the revie\i.ing authorities fail to correct the error by ordering 
a new. trial, the only available remedy is, of course, habeas corpus. In 
general, the courts have agreed that admission of evidence incompe- 
tent because it \\.as taken in violation of the privilege against self- 
incrimination \ \ i l l  not operate to deprive the court-martial of jursidic- 
tion over the accused.j2 The result is that an accused has no real 
protection under the Constitution from being compelled to incrimi- 
nate himself if the military revie\\. fails to accord him his rights. 

\\'hen the ;\rticles of \\'ar \\'ere amended in 1948, a provision \\.as 
added to &Article 24 making it "conduct to the prejudice of good order 
and military discipline," and thus punishable under Article of \\'ar 96, 

".i.lf'. 24, 62 S ' r i ~ .  631 (1948). 10 C.S.C. B 1495 (Supp. 1950). 
j0C.C..LI.1. art. 3 1 .  
"hf\\L-\; F O R C O C K r S - . L I ~ R T I \ L ,  U\lrt,.D S I  iT1.S 7 l5Ob (1951). 
"Exparte Steele, 7 9  F. Supp. 428(.Ll.D. Pa. 1948). Seealso Hayesv. Hunter. 83 F. Supp. 940 

(D. Kan. 1948). C& Broun v.  Sanford, 170 F.2d 344, 345 (5th Cir. 1948); Hicks v.  Hiatt. 64 F. 
Supp. 238 (X1.D. Pa. 1946). 24 Tt.\ is L i \ \  Rt\-it , \ \  503. u here a false statement made by the 
accused to the military police corporal who first questioned him u as used to impeach him on 
cross-examination. The accused convinced the district court that he had made this statement 
because of the corporal's representation that u hatever he (the accused) said might help him but 
\vould not he used against him. The district court considered this one of the factors in the 
pre-trial and trial procedure \\ hich combined to deprive the accused of so many of his basic rights 
as to divest the court-martial of jurisdiction over him. I t  is questionable 1% hether or not this one 
error alone vould have entitled the accused to release by habeas corpus. 
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to use coercion or unlav ful influence to obtain a statement, admission, 
or confession from any accused or \i itness. It 11 as further provided 
that any statement, admission, or confession so illegally obtained 
should not be received in evidence in any ~ o u r t - m a r t i a l . ~ ~  It as also 
made the duty of any person taking a statement from an accused to 
advise him that he need make no statement a t  all, and that any 
statement made \\,auld be used as evidence against him. These 
amendments provide all the safeguards reasonably necessary to the 
protection of the accused, and as long as they are observed by the 
military no constitutional questions should arise. The shortcoming of 
these provisions is, ofcourse, that there may be no remedy beyond the 
military revie\\ , j4 

The Uniform Code dispenses n i th  the provision specifically mak- 
ing it an offense to coerce a statement from a Lvitness, although the 
Code does specifically forbid the practice and it is clear that such 
conduct \I ould be punishable under the general a r t i ~ 1 e . j ~  The  neces- 
sity of vrarning the lvitness of his rights and the forbidding of the use 
of such statements as evidence are retained. The  real improvement 
under the Uniform Code, ho\vever, is the provision for the indepen- 
dent Court of Military Appeals, to be discussed later, which may be 
expected to protect this constitutional right of military personnel in 
those cases \vhich reach this court. 

The last clause of the Fifth A\mendment deemed pertinent to this 
discussion is the due process clause. This is the one constitutional 
provision most often invoked, and M ith the most success, by petition- 
ers for habeas corpus relief from court-martial convictions. It seems 
beyond question that this constitutional safeguard is considered appli- 
cable to military trials.j6 Speaking of the Fifth AAmendment, and more 
particularly of the double jeopardy clause, the court said in Sanford u. 
Robbins: j7 

L3L.C..tI.J. art. 31(d). 
j4 It has been argued that the amended .l.iV. 24(and thus, by logical extension, L.C..LI.J. art. 

3 1)  \\ ill  operate to make the use of coerced confessions as evidence a constitutional matter. See 
Comment, Antieau, supra, note 44. This is a sound position. Disregard of this provision of the 
military la\\. should be deemed a deprivation of due process of (military) la\v. \Vhether or not 
such deprivation would be deemed serious enough to be jurisdictional for purposes of habeas 
corpus relief, it would clearly seem to be cognizable by the presumably fair, civilian-manned 
court of military appeals Lvithin the military justice system under the Uniform Code. See text 
follo\t ing note call 89. 

"L.C..\l.J. art. 98 makes it an offense knov ingly to fail ". , . to enforce or comply \vith any 
provision of  the code regulating the proceedings before, during, or after trial of an ac- 
cused. . . ." 

United States ex rel. Innes v.  Hiatt, 141 F.2d 664 (3d Cir. 1944); Sanford v. Robbins, 1 15 
F.2d 435 (5th Cir. 1940),cert. denied, 312  L.S. 697 (1941); Beets v. Hunter, 75 F. Supp. 825 (D. 
Kan. 1948); Shapiro v .  United States, 69 F. Supp. 205 (Ct.CI. 1947).Butcf. Expurte Quirin, 317  
V.S. l(1942); United Statesexrel, Innesv. Crystal, 1 3 1  F.2d 576(2dCir. 1943),cert. denied, 319 
L.S. i 5 5  (1943), reheuringdenied, 319 C.S. 783 (1943). 

j7 115  F.2d 435, 438 ( j th  Cir. 1940), cert. denied, 3 1 2  L S. 697 (1941). 
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11.e have no doubt that the provision of the Fifth .\mendment, 'nor 
shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb,' is applicable to courts martial. The im- 
mediately preceding exception of 'cases arising in the land or naval 
forces' from the requirement of an indictment, abundantlv shov s 
that such cases were in contemplation but not excepted from the 
other provisions. 

The United States Court of Lippeals for the Third Circuit had no 
doubt that the due process clause n.as applicable to courts-martial: 

11.e think that this basic guarantee of fairness afforded by the due 
process clause of the fifth amendment applies to a defendant in 
criminal proceedings in a federal military court as \\.ell as in a 
federal civil court. An individual does not cease to be a person 
within the rotection of the fifth amendment of the Constitution 

oath to support that Constitution \\.ith his life, if need be. The 

deprived of life, liberty, or property. u.ithout due process of la\\ ,' 
makes no exceptions in the case of ersons v.ho are in the armed 
forces. The fact that the framers of t  R e amendment did specifically 
except such persons from the guarantee of the right to a present- 
ment or indictment by a grand jury u.hich is contained in the earlier 
part of the amendment makes it even clearer that ersons in the 

clause. jK 

because he K as joined the nation's armed forces and has taken the 

guarantee of the fifth amendment that 'no person shall * * * be 

armed forces \\.ere intended to have the benefit o f t  K e due process 

\\'ith regard to military personnel, due  process has not the same 
meaning that it has for civilians. That  is, to those in the military 
service,the military lau  is due process of la\\ . j g  Thus,  there is no need 

j8United Statesexrel. Innes v ,  Hiatt, 1.11 F.2d 664. 666(3d Cir. IY44).€xparte Quirin. 3 1 -  
U.S.  1 (1942), \t hich has been said to be authority for the proposition that the Fifth and Sixth 
.Amendments are not applicable ti) trials by courts-martial [see United States ex rel. Innes v.  
Crystal, 1 3 1  F.2d 5:6, 5 - 7  n.! (2d Cir. 1943), cert. denied, 31'1 U.S.  - 5 5  (14143). rehearingdenied. 
3 19 U.S. 7 8 3  (1943)l i s  not authority for such a vie\\ . TheQuirin case involved enemy spies. not 
American soldiers: the trial \\as before a military commission, not a court-martial: and the 
question before the Court concerned the right to indictment by a grand jury and trial by jury. 
and not the general question of the basic applicability of these .Amendments to military trials. 
See note 36 supra. 

"LnitedStatesexrel. Crearyv. \\-eeks, 25VU.S. 3 3 6 ( 1 Y 2 2 ) :  D e \ \ a r v .  Hunter. 17OF.2dYY3 
(10th Cir. 1948); United States ex rel. Innes I-. Hiatt, 141 F.2d 664 (3d Cir. 19-14): Ex parte 
Benton, 63 F. Supp. 808 ( S . D .  Cal. 1945). 

It folio\\ s ,  therefore, that the failure of a court-martial to extend til an accused any of the rights 
given to him by the Lniform Code. o r  other statutes ha\-ingto do \I ith military personnel. \t ciuld 
be a deprivation of due process. See note 54 supra. It has been contended that the statutory 
military la\\ is. in some respects. s o  vague as tu be unconstitutional. See Comment. lntieau, 
mpra note 44, a t  5 5 7 .  Professor .Antieau refers. ofcourse. to the general punitive articles. such as 
L-.C..\l.J. art. 134. making punishable 'I. , , all disorders and neglects to the prejudice of good 
order and discipline in the armed forces. . , ." The \-alidity of this type of article has been 
successfully challenged \t ith regard ti) a non-militar)- offense. Exparte Xlulvaney, 8 2  F. Supp. 
743 (D. Hawaii 1949)(rape by navy man: not an offense made cognizable in navy courts under a 
specific punitit-e article as it \I as in army courts). Houever, as theMulvanty case suggests. \then 
these vague articles are limited to "undefined but readily accepted offenses \\ hich have a military 
significance," there is not the same doubt as to their validity. The military has its 01% n "comm<m 
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for a jury in military trials,60 and it is not necessary that appellate 
review be given to convictions by courts-martial other than that 
provided mithin the military establishment.61 The  generally recog- 
nized effect of the due process clause on military trials is that of 
requiring that such trials must apply the military lan. in a “fundamen- 
tally fair way,”62 or that the soldier must have the same fair and 
impartial trial in the court-martial that he \vould have in a civilian 

Thus,  it is easily seen that the due process clause in military as 
well as civil trials is a “catch-all” clause, in m.hich almost any funda- 
mental error can be placed. There can be a deprivation of due process 
if the accused is not given the assistance of competent counsel,64 or if 
the inadequacy of the pre-trial investigation deprives him of the 
opportunity to prepare his defense,65 or if he is not given adequate 
time in n.hich to prepare his defense.66 

The  importance of the due process clause lies in the manner in 
Xvhich it has recently come to be used by the courts to broaden the 
scope of civil review of convictions by courts-martial. It is well settled 
that the civilian courts cannot review the judgments of military courts 
on appeal and that habeas corpus is the only proper method of attack- 
ing a conviction by court-martialS6’ The  only proper subjects of 
inquiry in such a habeas corpus revieu. are u.hether or not the court- 
martial had jurisdiction over the person and the offense, and the 
power of the court to adjudge the sentence imposed. Since the latter is 
a simple matter, and may be presumed to be properly reviewed by the 
military authorities in almost every case, the important question is 
usually that of jurisdiction. More particularly, the question usually is: 
“Did the court-martial, by depriving the accused of his basic constitu- 
tional rights, lose jurisdiction over his person?” 

By posing this question, and often ansnrering it in the affirmative, 
the civilian courts have been enabled to broaden the scope of their 
review of military trials. This procedure is in line with a recent trend 
in civilian cases deemed necessary because of the fact that habeas 
corpus often may be the only available means of preserving the basic 
rights of a person who has been unfairly convicted.68 One of the most 
law,” Lvhich should serve to uphold convictions under these articles based on purely military 
offenses. 

EoSee notes 2 1  and 2 2  supra. 
61Lnited States v .  Grimley, 137 U.S. 147 (1890). 
6 2  United States ex rel. Innes v .  Hiatt, 141 F.2d 664 (3d Cir. 1944). 
63Beet~ v .  Hunter, 75 F. Supp. 825 (D. Kan. 1948). 
641bid. 
6 5 H i ~ k ~  v. Hiatt, 64 F. Supp. 238 (M.D. Pa. 1946), 24 TEXAS L.%n RE\YE\\ 503. 
66Shapiro v. United States, 69 F. Supp. 205 (Ct.CI. 1947). 
67Znre Yamashita, 327 U.S. l(1946); United States v.  Grimley, 137  C.S. 147 (1890); United 

Statesexrel. Innes v. Hiatt, 141 F.2d 664(3d Cir. 1944); Sanford v. Robbins, 115 F.Zd435 (5th 
Cu.  1940), cert.  denied, 312 U.S. 697 (194l).Butcr Shapiro v .  United States,supa note 66; and 
see note 72 infra. 

68See, e.g., Johnson v. Zerbst, 304 U.S. 458 (1938) (accused deprived of benefit of counsel); 
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enthusiastic utilizations of this de\.ice is to be found in Hicks c. Hiatt, 6 H  

a case presenting a situation in \\-hich the need for such a method of 
ci\.ilian re\ie\\- \\.as she\\ n by the fact that the military authorities, 
apparently realizing the injustice of the con\.iction. released the 
petitioner a fc\\ clavs before the court handed dovm its decision 
ordering him released on habeas corpus.70 .\nother example of the 
need is the celebrated case ofShapiro t'. L'nited States, i 1  \\.here the final 
militarv r e \ h  had approi-ed the dismissal of Lt. Sharpiro (\\ hose 
ingenuity in bringing his ignominy upon himself must be admired by 
those \\.ho contend that trials by &urts-martial during the reccnt u.ar 
often bore little reseniblance to the accepted ideas of \\.hat a fair trial 
should be like) j 2  adjudged in a trial \\.here only eighty minutes elapsed 
t)et\\.een ser\.ice of charges on the accused and the commencement of 
the trial. i 3  

I t  may safelv be contended that the military has brought this state of 
affairs upon itielf. I t  is \\.ell kno\\.n that trials bv court-martial are not 
al\\ avs condiicted in a judicial atmosphere, \\-i;ness, for example, the 
trial h L t .  Shapiro just noted. 7 4  In spite of the safeguards pro\.ided bv 
the Articles of \ \ 'ar7j  and the provisions for re\.ie\i. by the Judge 

1liicinc.y 1 ,  Holiihan. 2 Y 4  U.S. 103 ( 1 9 3 5 )  (con\ictiiin iin perjured testimony !inoi\ingl!- sub- 
rimed tly priisecutiiin): 11oiirc v, Ikmpsey,  261 U .S ,  R6 ( 1 0 2 3 )  (trial conducted under mob 
influence). 

6!'64 E '  Supp. 2 3 X  (11,D. Pa. IY46), 24 Ti \ I S  L!\\ Rt \ t t  \ \  5 0 3 .  
'"64 F. Supp. at 250 n .28 .  
" 6 Y  F. Supp. 2 0 1  (Ct,(:l. 104-), 
'* 1.1. Shapir(i sho \ \ ed  hi5 ingenuity in getting out oftroLrbli. a s  \ \ell  as in getting inti) i t .  flis 

sentence \I as dismissal. and he \I as \ c r y  shortly inducted as a private. .ifter hi5 final separation 
from thc  service. h e  attacked his conviction by suing the United States for the  difference 
hetu ecn his pa!- ds  a priiate and \I hat he \\auld have recti\ ed as a lieutenant. T h e  court ofclaims 
deemed his ciln\ ictiiin illegal. and reciivery \ \ a s  a l l i i \ \  e d  See text at note call 6;. 

'31n Sine.  62  H \I?\, I.. Rt \ ,  13-- .  1378n.4(lY4Y), it is suggested that the trend indicated in 
Hicksr.. Hintt of briiadening the S C O P ~  of civil revie\\ by enlarging the category of jurisdictional 
requisites may be reversed by the recent Supreme Court case, Humphry v ,  Smith. 336 L-.S. 695 
(IW'?), \I  hich held that the pretrial inlestigation prescribed b>- [then .A, \f., 7 0 .  mi\\ L.(: . \ i .J .  
art 321 is not a jurisdictimal requisite. This is not necessarily so .  In Hicksr. H i m  it \\ as pointed 
OUt that the failure to conduct an adequate pre-trial investigation deprived the accused of  the 
oppiirtunity to prepare his defense, \< hich holding goes beyond the mere failure to conduct the 
in\estigatitin itself. In Humphrqi e.. Smith the Court expressly recognized that no prejudice to the 
accused resulted friim the shortcomings in the pre-trial procedure. Congress, taking the same 
position as the Supreme Court in Humphrey T. Smith, provided in the Uniform C(:dc, .irticle 
3?(d), that failure to conduct the pre-trial investigation "shall not constitute jurisdictional error." 
Severtheless. it \I ~ U l d  seem that this statutory provision \vould not prevent another holding 
such as that in Hicks v .  Hintt. I f  the failure tu conduct the in\-estigation results in substantial 
prejudice to the rights of the accused guaranteed by the Constitution. the error may be deemed 
jurisdictiiinal in spite of Humphrey v .  Smith and . h i c k  32(d) of the Lniform (;ode. 

The  importance rif the question i \ .  i i f  course. lessened by the provision f(ir more adequate 
appellate retien under the Cniform Ciide. See V.C..\l.J. arts. 6:. 70. .And see text at note call 
8Y. I f  a ful l  and fair ci~ilian revieu is provided \I ithin the military justice system, the s c ~ i p t .  , i f  

habeas cirrpus revie\\ becomes of less importance. 
"This state of affairs is not limited to military trials. of course. see the cases cited in note 68 

supra. 
"See note 20 supra. _. 
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.Advocate General’s Corps personnel, injustice in military trials has 
been condoned. Assuming that some, perhaps most, of this injustice is 
inadvertently approved, kvhat are the reasons for such miscarriages of 
justice, and what improvements can be expected under the Uniform 
Code? 

The  chief reasons for failures of justice in military trials may be 
summed up as fol1ou.s: command influence over courts-martial, 76 

ineptitude of the courts, including appointed counsel, non-availability 
of an independent appellate review, inadequacy of the appellate rec- 
ord, inability of the defendant to urge alleged errors on appeal, and the 
disciplinary philosophy of the military establishment. If these factors 
can be eliminated, there is no reason Tvhy the military courts may not 
approach, or even surpass, in view of the recognized inadequacies of 
civilian juries, the chi1 courts in the dispensing of justice. Apparently 
most of these factors have been aimed at  by Congress in the enacting of 
the Uniform Code. How well they have succeeded can only be 
speculated upon at present. 

T h e  evil of command influence over courts-martial is not newly 
apparent to the military or to Congress. The  Articles of ii’ar include 
the unlawful influencing of the action of a court-martial or the censur- 
ing of a court among those offenses specifically prohibited by the 
punitive articles. 77  T h e  Uniform Code 78  retains the proscriptions 
found in the Articles of ii’ar, but such action by an appointing 
authority is no longer specifically designated a punishable offense. 
This latter fact, ho\vever, probably is not important in view of the 
practical difficulties involved in enforcement, 79 and since punish- 
ment, if desired, can ahrays be obtained under the general punitive 
article. The  elimination of this evil may be partially accomplished 
by Article 6 of the Uniform Code and its provisions for the appoint- 
ment of and communication channels between judge advocates and 
legal officers. These legal officers are thus freed of some command 
influences, and it may be that they will be able to lessen command 
influence over courts-martial if they are sufficiently vigilant. The  
idealistic solution for the problem, a basic change of attitude by those 
commanders who feel that justice must subserve discipline, seems 
possible only following a general educational program within the 
services. It is clear that no external influences, legislative or judicial, 
are likely to have any appreciable effect in this area. 

The  Uniform Code hits sharply at the problem of ineptitude in the 

?“his factor is, of course, difficult to eliminate. S o  evidence of it H ill be found in the records 
of trials, and seldom wi l l  a soldier or officer have the temerity to boice such a charge against a 
commander, realizing the difficulty of substantiating it. But see text following note call 79. 
77.4.iV. 88, 62 STIT. 640 (1948), 10 U.S.C. 8 1560 (Supp. 1950). 
78U.C..ll.J. art. 37 .  
79 See note 76 supra. 

U.C.M.J. art. 98; see note 5 5  mpra. 
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courts. T h e  lrticles of \ \ 'ar  pro\-ide that counsel in ~encr ; i l  
courts-martial shall be judge ad\.ocates o r  la\\-yers "if a\.ailat)le." ;ind 
the only absolute requirement is that the defense counsel shall 1)e so 
qualified if the trial judge advocate is. 'The Uniform C ; o d ~ . ~ ~  hi)\\ e\ er? 
prc ) \.ides that a I I  general c( ) urt s- martial s hall hc staffed I )y cc ) i i i  pe t en t 
legal counsel, either jiidge ad\-ocates \\ ho ;ire la\\ .  school grnduates o r  
members of the bar, o r  persons \t.ho, although not judge ad \  oc;itcs. 
;ire members ofthe bar o f a  federal court o r  the highest court o f a  state. 
-1'he further pro\-ision is added that all such counsel shsll be certified 
as  competent to perform the duties of niilitarv c~)unsel 1~ the Judge 
.\d\.ocate General of his branch ofser\.ice. 83 S~irelv the accused could 
ask no more; he is guaranteed the sen.ices of counsel as qudificd :is cxi  
be guaranteed by statute, and he retains the priiilege of sclecting his 
0n.n counsel. subject to the militar!- situation. 

I he qualifications prescribed for counsel for special courts-inartial 
are the same under the Uniform Code as under the .\rticles of \ \  3r. 
That  is, the defensc counsel must h a w  Lit least the smie qualification.; 
as the trial counsel. .\lthough this ma!- be deemed inadequate 1)). 
perfectionists, it is possibly the best that can tie offered i n  \.ie\\ o f  the 
need for special courts in the lo\\.er echelons of c o ~ ~ i m a n d  \\ here it 
\\-auld not  be feasible to  guarantee the  assignment o f  legal 
specialists or  la\\.yers. T h e  safeguard here is pro\.icicd in the  limited 
punishments \\ hich map be imposed by this inferior court.X4 

Besides changing the qualifications of counsel. the L7nif0rm (;ode 
changes the composition of courts bp pro\.iding for the appointment of 
a la\\. officer for general court-martial. 
la\\ member of the court under the .Irticles of \\-ar; in addition to 
other duties, he assumes all functions of the latter except tha t  of 
deliberating and \.oting \\-ith the rest of the court. I Ie is to the court 
almost \ \hat  the judge is to the jury in a ci\.il court: Hc rules on all 
interlocutory questions arising during the proceedings except chal- 
lenges to a member of the and he charges the court on the l a \ \  
and the elements of the offensee8' T h e  la\\ .  officer. like the appointed 
counsel, must t ie certified by the Judge .\dvocate (;enera1 of the 

,. 

This la \ \  officer repla 

\ . \ \ ,  I I .  6 1  s I \ I ,  6!Y (1048). I O  U.S.C.  § I-IR! (Supp. I O i ( 1 ) .  
8 2  L.(;..\l.J. drt. !-. 
"There is. ofcour\e. 'I question a \  t r i  the effic'ich- o f  th i s  pro] i>iiin. I \  no t  r h i \  c~r t i f ic , i t i r i i~  

y 4  See L.C.\l.J. u t .  I Y .  
83L-.(:,\l ,J.  u t .  26. 
8 6  L-.(;..\l.J, art 5 l ( b ) .  
87L .C\ l , J .  art. j I (e) .  He l x k s  sonic of t he  p(iuer\ of .I judge. hii\ \cicr,  €11 i'.iiini~r dii-cct 

findings. although he can n id ie  interlocutor>- ruling5 (11 hich c m  IJC n o  niori' t 1 i . r  d\ i cc i  i i i i  'I 

motion for .I findingi)friiit guilty. or the question i i f thc  ;icciised'i ianit! . \or can  he  en \ iiti' l J 1 1  

chdllengec to nienit)crs o f t h c  court. dlthi~ugh similar q iiestiiin~ .ire v ~ l i ' l ~  for the I L I ~ ~ :  in c i \  ili.in 

tridb, The re  is no provision for d1kJ\\iiig crlninient o n  tlic \ \e ight  of t h i  c \ idcnci ' ,  nor i \  1r 

ipcciticdlly fiirbidden. See \ I \ \ L  \ i  i ( i ~ ( : ( i ~ i ~ i ~ - \ l \ i ~ i i \ i , .  L.\ i i i  1 )  S I  \ i i  i 
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service as competent to perform the duties of his position, and he must 
be a member of the bar of a federal court or of the highest court of a 
state. As in the case of provisions for counsel, Congress \\.as not so 
solicitous of the accused before a special court-martial, and the presi- 
dent of the court is charged \\.ith the duties of the la\\. officer of the 
general court-martial. 8 8  

It  is in the revision of the revie\\. procedure that perhaps the most 
significant improvements are made by the Uniform Code. 8y Among 
the added reforms are: 

The  establishment of a court of military appeals, composed of 
three judges appointed from civilian life by the president for fifteen- 
w a r  terms. This court is essentially the equi\.alent of the United 
States courts of appeals, and it is even provided that judges from the 
latter court shall sit on the court of military appeals in case of the 
temporary disability of the judges thereof. This court should provide 
an independent revie\\., free of any possible command influence or 
sense of military expediency \\.hich might influence the action of a 
military rc\-ie\\.. \\.bile this court does not automatically revie\\. every 
case, it does revie\\. all death sentences and cases affecting general and 
flag officers, and all cases referred to it by the Judge .\dvocate Gen- 
eral. It has, in addition, a measure of discretionary revie\\. analogous 
to that of the United States Supreme Court. The  chief importance of 
having this court is that it \\,ill no longer be necessary to use habeas 
corpus rei-ie\\., n.ith its strict limitations, to obtain relief from an 
unfair court-martial coni.iction. It may be presumed that this civilian 
court \\.ill offer the same unbiased review of convictions by military 
courts that is no\\. available only through habeas corpus revie\\. in the 
federal courts. This means that errors in the trial no longer \\,ill have to 
be so serious as to deprive the court-martial of jurisdiction in order to 
form the basis for invalidating a conviction. 

The accused is given the privilege of petitioning the court of 
military appeals for a revie\v of his conviction in case such revie\\- is 
not automatic. He must, of course, take his case through the inter- 
mediate steps first. 

Provision is made for appellate counsel for both the Govern- 
ment and the accused in the revie\\. of the case by the board of revie\\. 
and the court of military appeals, although such counsel are not 
mandatory except in certain cases before the court of military ap- 

(1) 

( 2 )  

( 3 )  

@ @ “ I f  it is anticipated that complicated issues of la\v \vi11 be presented before a special 
court-martial, the convening authority should give consideration to appointing as a member of 
thecourt, ifpracticable, ala\\yerqualified inthesenseof[u.C. . \ l .J . ]  .\rticle 27c.”Ll\KL.\LFOR 

@9 The provisions for revie\\ of courts-martial convictions are found in U.C..\l.J. pt. IX, arts. 
59-76. The individual provisions discussed in the text \ \ i l l  not be cited separately here. The 
provisions for re\-ie\v under the present Articles of \Var are found in A . I V .  46-53, 10 C.S.C. §$ 
1517 -1525  (Supp. 1950). 

COL‘RTS-. \ I \RTliL,  L \ l T t D  S T i T t S  c a (1951). 
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peals. The  accused must be provided \\.ith counsel if the Go\ ernment 
is represented by counsel, and he may demand appellate counsel in 
any case. The  accused mav be represented on the revie\\. b>- ci\-ilian 
counsel if pro\-idcd by him. 

The  defense counsel mav, in the ei'ent of con\-iction, for\\ ard 
for attachment to the record of proceedings a brief of such matters as 
he feels should be considered in behalf of the accused on review. 
including anv objection to the contents of the record \\-hich he may 
deem appropriate.9o This mav \\-ell permit the re\.ie\\- of errors aliunde 
the record, such as command influence. n.hich the accused has tleen 
able to ha\.e re\.ie\\-ed only on habeas corpus up to the present time. 

Failure of the prosecution to prove its case against the accused 
\\.ill no longer be the occasion for the ordering of a ne\\. trial. If the 
re\.ie\\.ing authorities deem the conviction invalid because of an insuf- 
ficiency of evidence to support the findings, a rehearing is not permit- 
ted and the charges must be dismissed. 

(4) 

(5) 

C. SIXTH AME.\'DMELYT 
It should be noted a t  the outset that many of the considerations 

pre\.iously discussed under the Fifth . h e n d m e n t  are applicable as 
\\,ell to the Sixth Amendment. In fact, in many cases \\,here a person 
seeking habeas corpus revie\\. of a court-martial coniktion has suc- 
ceeded in obtaining his release because of violations of his rights under 
the Sixth Amendment, the violations ha\-e been deemed so serious as 
to amount to a deprivation of due process and the court has been 
deemed to ha\-e lost jurisdiction on that accounts9' H o w v e r ,  as will 
be sho\\.n, there is a t  least one right given by the Sixth .lmendnient, 
the right to counsel, \\.hich has been considered bv the United States 
Supreme Court to be of sufficient importance th i t  denial of the right 
\\.ill cause the trial court to lose its jurisdiction o \ w  the accused.'* 

T h e  rights guaranteed to an accused bv the Sixth .Amendment are: a 
speedy and public trial, trial by jury, the right to be informed of the 
nature and cause of the accusation, to be confronted \\.ith the \\.it- 
nesses against him, compu1sor)l process for obtaining defense \\ it- 
nesses, and the assistance of counsel. The  right to a jury trial has been 
discussed, and \t.ill not be further dealt \\.ith here. S o  cases \\.ere 
found dealing \\.ith the failure to inform the accused o f  the nature and 
cause of the accusation, and it may be assumed that such cases do not 
arise. It seems beyond the realm of probability that a trial could be 
held ii-ithout the defendant's kno\I.ing the nature of the offense 

yoL-.C..\l.J. art  38(c). 
y 1  See e.g., Shapiro 1.. United States. 69 F. Supp. 207 (C:t.CI. 194:); Hicks \ ,  Hiatt. 64 F. 

1s L \ \ \  R I I I  i\ 503. 
"Johnson \ .  Zerbst. 304 C .S .  478 ( lY38) .  

Supp. 238 0L.D. Pa. 1046). 24 TI 

88 



19751 1951 UNIFORM CODE 

charged. The  only possibility nould seem to be that such a case could 
arise if the defendant I! ere illiterate or did not speak or understand the 
English language. 

Nor were cases found dealing Tvith the failure to grant a speedy 
and public trial. The  -Articles of \Tars3 and the Uniform CodeY4 
provide for a speedy trial in the interests of justice, but nevertheless 
provide also that the accused shall not be rushed to trial before he has 
had an opportunity to prepare his defense. It may be assumed that the 
military L i d 1  ordinarily proceed \I ith the trial M ithout undue delay, 
erring on the side of too much speed rather than too little, if at all. The  
Cniform Code specifically makes it a punishable offense to confine or 
detain another except as may be pro\ ided by lau , g 5  or to delay un- 
necessarily in the disposition of any case of a person accused of an 
offense.96 If the military authorities act under the code in a conscien- 
tious manner, these safeguards should be sufficient to guarantee the 
accused a speedy trial. It is not likely that delay in proceeding to trial 
nould result in a loss of jurisdiction. 

The  provision for confrontation by the M itnesses against the ac- 
cused is not likely to cause many serious constitutional attacks on trials 
under the Cniform Code,97 but one question of constitutionality may 
exist. The  evidence of 11 itnesses for the prosecution I\ ill, of course, be 
necessary to the proof of the commission of the offense charged. 
Hov ever, the deposition practice in courts-martial 98 may be deemed 
to raise constitutional questions in this area, although the deposition 
practice is of long standing and apparently has not heretofore been 
challenged. TM o questions most likely to arise are: ( I )  The  admissibil- 
ity of a deposition for the prosecution obtained under the provisions of 
.lrticle 49(a) of the C‘niform Code, n here the only representation of 
the accused at the taking of the deposition v as an officer appointed for 
that purpose by “an authority competent to con\ ene a court-martial 
for the trial of [the] charges”; 9 9  and (2) \I hether or not reasonable 

g3.1.\l’. 46, 62 ST\T.  633 (1948), I O  U.S.C. I 1517  (Supp. 1950). 
94U.C.hl .J .  arts. 30(b), 3 3 ,  34, 35. 
g5U.C. l l . J .  art. 97. 
46Uu.C..\l.J. art. 98. 
”In  Schita \-. King, 1 3 3  F.2d 283 (8th Cir. 1943), the petitioner alleged that the \vitnesses in 

his 1917 trial before a general court-martial had testified in his absence, and had not been s\vom. 
The circuit court remanded the case to the district court to hear evidence on these and other 
matters, in effect holding that if the allegations \vere true, habeas corpus should issue. 

The I95 1 hlanual for Courts-llartial provides that an accused \vho voluntarily and \\ rong- 
fully absents himself from his trial, after it has been commenced in his presence, w i l l  be deemed 
to have \\ aived his right to confrontation, and that the trial may proceed without him. 1 l . i ~ ~  i~ 
FOR C O L R T S - ~ ~ ~ . X R T I . ~ L ,  U S I T ~ D  ST1rt.s T l l c  (1951). This procedure would appear to be 
valid. See Diaz v. United States, 2 2 3  L.S. 442, 455 (1912). 

98See U.C..\l.J. art. 49; .\IA\L\L FORCOL-RTS-.\I.XRTI~L, Us1Tt.D STATU T 117a (1951). 
99The  convening authority is given considerable discretion in the matter of deciding \\ hen a 

deposition shall be taken before charges have been filed and a.here the accused is represented 
only by an officer appointed for that purpose, who may be totally unfamiliar \vith the case and 
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notice \\.as given to the accused of the taking of the deposition. This 
latter question \\.as said to be for the court-martial, and not revie\\.able 
on habeas corpus in Haywr. Hunter. l o o  The provisions of .\rticle 49(a) 
of the Uniform Code being ne\\., its validity has not yet been tested. I t  
appears, hon.e\-er, that unless care is exercised it may be deemed to 
conflict \r.ith an important constitutional right. 

The accused is clearly entitled to have such \\.itnesses as he desires 
produced at the trial. The Uniform Code recognizes this right, pro\.id- 
ing that the defense shall have "equal opportunity" \\.ith the prosecu- 
tion to obtain \\.itnesses and other er-idence. l o l  Further, the code gives 
to courts-martial the same p o n w  to compel the attendance of \\.it- 
nesses as is given to civilian federal courts n i th  criminal jurisdic- 
tion,lo2 and the refusal of any person not subject to the code to appear 
\\.hen duly subpoenaed is made an offense against the United 
States.'03 T h e  refusal of the court to continue the trial in order to 
obtain the testimony of available \\.itnesses for the defense, requested 
by the accused, is a violation of his constitutional rights, and has been 
held to be the basis for habeas corpus relief.lo4 

l ' he  right to counsel has been the most efficacious provision of the 
Sixth Amendment for military prisoners seeking relief from convic- 
tions bv courts-martial. SinceJohnson z'. Zerbst,lo5 a civilian case, held 
that a -federal trial court could lose jurisdiction over an accused 
through failure to accord him the assistance of counsel, it has been 
assumed that a conviction had under such circumstances is \mid. It  is 
clear that the accused in a military trial is entitled to the assistance of 
counsel.lo6 Further, the appointment of counsel must not be an empty 
formality, but there must actually be an opportunity for the counsel to 
prepare the defenses available to the a c c u ~ e d . ' ~ '  .Although it has been 
said that under the .Articles of \\'ar there \\.as no requirement that the 
accused must ha1.e had the assistance of counsel at the pre-trial inves- 

\\ ho may have n o  other connection \\ ith it than the taking of the deposition. SKC .\I \\L \ I .  FOR 
C o c ~ ~ s - . \ l \ K 1 ~ 1 i i .  Cii-rcD S T i i t s r  l l i a ( 1 9 5 1 3 .  I t  ison the p rop r i e tyo i theeve rc i s eo i th i s  
discretion that the constitutional question u.ould seem to stand or fall. 

loo83 F. Supp. Y40 (D. Kan. 1948). 
'olU.C.. \ l .J .  art. 46. 
'O2lbid. 

L.C\ l . J .  a r t .  4:. 
'O'.\nthony \ .  Hunter. 71  F. Supp. 823 (D. Kan. 19-17), 
lo' 304 U.S .  458 (lY381, 
lo61t is so provided in L.C..\l .J. art. 2 7 .  except for trials by summarycourts-martial. and it is 

seldom that a person u i l l  be tried by summary court-martial over his objection. See U.C.\l .J .  
art. 20. See also the discussion in the Text a t  note call 81 and fol loukg note call 89. 

Query UI hether or not it \I ould be held a deprii-ation of due process to deny counsel to an 
accused even in the absence of this provision of the Sixth Amendment, since it is so provided by 
"military la\\ ," and compliance u ith the military l a a  is necessary to due process for military 
personnel. Bur cf. Humphrey v .  Smith. 336 U.S. 695 (1949). 

l o i  Shapiro v ,  United States, 69 F. Supp. 20j (Ct.<:l. lY47); $ Lxu is v ,  Sanford, 7 Y  F. Supp. 
;: (\-.D, Ga. 1Y48) .  
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tigation,lO* the Uniform Code provides that counsel shall be furnished 
to the accused a t  the investigation, and that he must be informed of his 
right to counsel.10g It has been held that the counsel need not be a 
lau.yer, since the military law is due process of law to those in the 
military service, l o  and the military law makes an appointed defense 
counsel the same kind of officer at the bar of the court-martial as is an 
officer at the bar of any other court. H o u w e r ,  a different question 
may arise under the Uniform Code Lvhen an unqualified person is 
appointed as counsel before a general court-martial,”’ or Lvhen the 
assistance of counsel is not given on the review of the conviction.l12 It 
is entirely probable that the civil courts and the court of military 
appeals u i l l  follolv the reasoning ofjohnson v. Zerbst and hold that 
inadequate or unqualified counsel is the same as no counsel a t  all. ‘13 

D. SEVENTH AMENDMENT 
Little discussion of the provisions of the Seventh Amendment is 

deemed necessary. Bail is apparently unknown to military law, and 
the proscription of excessive fines and cruel and unusual punishments 
is a part of the military  la^.."^ Such matters as these, involving 

108Romero v. Squier, 1 3 3  F.2d 528 (9th Cir. 1943), cer t .  denied, 318 L.S. 7 8 5  (1943). 
1 0 s ~ , C , l l . J .  art. 32(b). Under .\ , \V, 46(b), the accused could be represented by counsel a t  the 

pre-trial investigation, but no provision \vas made for informing him of this right, and it may be 
presumed that the accused \vho knew his rights sufficiently to know that he could demand 
counsel was rare. 

I1O Adams v .  Hiatt, 79 F. Supp. 433 (1f.D. Pa. 1948)uppeal dism’d, 1 7 3  F.2d 896 (3d Cir. 
1949). 

l l 1  See U.C..ll.J. art. 2; for the requirements of counsel in general courts-martial. 
‘12See U.C.1l.J.  art. 70. 
l130ne may speculate upon the result of a complaint that petitioner \vas not adequately 

represented by counsel when the appointed counsel was a competent la\ryer but had not been 
certified as competent military counsel by the Judge .idvacate General under the provisions of 
U.C..ll.J. art. 27(bX2). 

] l4”In determining the amount of a forfeiture or  fine, particularly a large fine, the court should 
consider the ability of the accused to pay.” MISLAL FOR C O L R T S - ~ ~ ~ R T I ~ L ,  USITED STATES ll 
126h(l) (195 1). Under the Articles of \Var, fines were expressly authorized as punishment only 
by -\rticles 80 (dealing in captured or abandoned property) and 94  (frauds against the Govern- 
ment), but subject to the provision of the Table of 1laximum Punishments, fines w-ere said to be 
authorized in other cases as uell, \vhere the .\rticles of \Var prescribed punishment “as the 
court-martial may direct.” >I.\sL.\L FOR C O L R T S - ~ ~ A R T I . ~ L ,  U.S. .\R\lY 130 (1949). None of 
the punitive articles of the Uniform Code specifically authorizes punishment by fine, but the 
Manual provides that: ‘‘.ill courts-martial have the power to adjudge fines instead of forfeitures 
in all cases in which the applicable article authorizes punishment as a court-martial may direct.” 
M\SLAL FOR COLRTS-M~RTLAL, USITED ST.\TES 11 126h(3) (195 1). However, as to enlisted 
men, it is further provided that no fine may be adjudged unless the case falls within the 
provisions of 11 127, 5 B, of the .Manual (permissible additional punishments). This section 
provides that fines will not ordinarily be adjudged against a member of the armed forces unless 
he \vas unjustly enriched by his offense, except as punishment for contempt, or, in case of 
enlisted men, in lieu of forfeitures when a punitive discharge is given. M A S V U ~ L  FOR COURTS- 

Both A. LV. 41,41 ST.AT. 795(1920), 10U.S.C.  I 1512(1946)and U.C..M.J. art. 55 prohibit 
~ ~ . A R T I I L ,  USITED S T ~ T E S  n 1 2 7 ,  I B (1951). 

cruel and unusual punishments. 
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primarily mere questions of fact, are i~sual ly  properly controlled 1)y 
the militarv. It is bclie\.ed that fe \ i ,  if any, sentences are confirmed 
\\.hich esc;ed the allo\\-able punishments under the patcntl!- constitu- 
tional Table  of .\laximum Punishments. Z o  cases I\ ere found in\.ol\.- 
ing anv of these matters, and it is not likely that anv \ \ . i l l  arise. 
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DEFINITION AND GROWTH: FAIRMAN ON 
MILITARY JUSTICE 

Prior to the Second World War little attention was paid to 
problems of military law by civilian writers except those like 
Mor an and U’igmore who had been brought to active duty by 

not necessarily caused by, the military forces touched the lives of 
most Americans. That touching contributed to a fulsome develo - 
ment of legal literature on military subjects which accompanied t R e 
ex ansion of the provinces of military law. 

gaturally, among the first to attract legal scholars was the ov- 

of emergency powers and “martial law.” The major early works on 
this subject were by Charles Fairman, Professor of Political Science 
at Stanford University and Colonel, Judge Advocate General’s 
Department, U.S. ‘4rmy;’ the following article is the sequel, 
written by the same author after important case law had developed. 
Of particular importance in Fairman’s analysis here is the 
taxonomy of military jurisdiction derived from earlier cases: a 
classification which made ossible the critical distinctions among 

an instrument of national policy (martial law), a representative 
agency of the national government (military government and en- 
forcement of the laws of war by military commission), and the 
power exercised under the power of Congress to make rules for the 
government of the forces. He wrote this to the military command- 
er, but by the rules for good law review articles. The weaknesses in 
cases are pointed out, legal relationships defined, and the problems 
which befall the Army when it departs from its primary mission are 
highlighted. Fairman’s work was the standard by which a succes- 
sion of contributions was judgeda2 

Wor f d War I. After 1940, problems associated with, even though 

ernment’s exercise of military power in domestic areas: the prob s em 

legal powers exercised by t E e military forces from their position as 

Fairman, The Law of Martial Rule and tbe National Emergency, 5 5 HARv. L. REV. 
1253  (1942); F.IIRM.IS, TIE   LA^ OF .M.ARTI.-\L RULE (2d ed. 1943). 

*More recent statements are Wiener, MartialLaw Today, 55 A.B.A.J.  713 (1969) 
and Engdahl, The New Civil Disturbance Regulations: The Threat of Military Interven- 
tions, 49 ISD. L.J. 581 (1974). 
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THE SUPREME COURT ON MILITARY 
JURISDICTION: 

MARTIAL RULE IN HAWAII AND THE 
YAMASHITA CASE? 

Charles Fairman * 
The situations Ivhich give rise to litigation to test the extent of 

military jurisdiction fall into four groups. There is, first, the system of 
military justice established by Congress for the Ak-my and for the 
Navy, and extending in general to the members of those services 
respectively and to persons \rho accompany or serve with the f0rces.l 
Functional relation to the Ai rmy  or to the S a v y  is the common factor 
m.hich gives rational unity to this head of jurisdiction. Another and a 
far more troublesome bundle of problems has to do u i th  measures of 
military control, unlalvful under normal conditions, which in time of 
\f.ar or other public emergency have been taken within domestic 
territory enjoying the protection of the Constitution and the laws of 
the United States. Ai third group of problems arises out of military 
government “in time of foreign \tsar without the boundaries of the 
United States, or in time of rebellion and civil war within states or 
districts occupied by rebels treated as belligerents.”2 ,And, finally, 
there is the jurisdiction to try violations of the laws of war, regardless 
of the place where such violations n.ere committed, as expounded in 
the saboteurs’ case, Ex parte Quirin , 

The  present discussion deals with the second and fourth of these 
situations, and more particularly with t\vo recent decisions of the 
Supreme Court: Duncan w. Kahanamoku ,4 n-hich ordered the discharge 

Copyright 1946 by The  Harvard Lau. Revieu .\ssociation. Reprinted with permission of 
the copyright olvner from 46 HIRV. L. RI . .~ .  1 (1946). Permission for reproduction or other use 
of this article may be granted only by The Harvard Lau. Review Association. This is in the 
natureofa sequel to Fairman, TheLa~ofMartialRuleandtheNationalEmergency (1942) 5 5  H X R V .  
L. W.\-. 1 2 5 3 .  

*Member of the Bars of the District of Columbia, Massachusetts and Missouri. .\.B., 1918; 
.I.ll., 1920, University of Illinois; Ph.D.,  1926; S.J.D., 1938, Harvard University; LL.B., 
1934, University of London. \Vhen this article u’as written the author was Professor of Political 
Science at Stanford University. 
‘.I. if’. 2 ,  41 STST. 787 (1920), I O  c. s. c. 8 1471 (1940). 
‘See Chase, C. J.,  concurring inExparte Milligan, 1 M’all. 2 ,  141-42 (U.S. 1866). 
3 3 1 7  U.S. l(1942). 
466 Sup. Ct. 606 (Feb. 25, 1946). White z‘. Steer Mas decided in the same opinion. 
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of petitioners I\ ho had been sentenced by pro\ ost courts of the “Jlili- 
tary Go\ ernment” of Ha\\ aii, and Application of Yamashita,’ \\ hich 
refused to interfere by habeas corpus or prohibition \\ ith the sentence 
of a military commission \\ hich had tried d Japanese general for 
breaches of the la\\ s of \\ ar. 

I 
On the afternoon of Sunday, December i ,  1941, the Go\-ermr of 

the Territory of Ha\\ aii, in purported exercise of the authority set out 
in Section 67  of the Organic . k t  of 1900,6 issued a prociamation 
declaring that the prii-ilege ofthe \\.rit of habeas corpus \\ as suspended 
and placing the Territory under martial la\\.; he therein called upon 
the Commanding Generh,  Han.aiian Department, to pre\.ent in\-a- 
sion, and authorized and requested him “during the present 
emergency and until the danger of invasion is removed” to “exercise all 
the po\i\-ers normally exercised by me as Governor” or “by judicial 
officers and employees of this territory and of the counties and cities 
therein,” and “such other and further po\\.ers as the emergency may 
require.” The Commanding General at once announced that he had 
“assumed the position of military governor of Hawaii,” and thereafter 
a series of General Orders became the chief source of legislation 
\\-ithin the islands. \\.bile these orders touched virtually every aspect 
of the life of the community, our present interest in’follo1;ing the 
litigation \i.hich eixmtually reached the Supreme Court relates par- 
ticularlv to the allocation of jurisdiction be tuwn the regular courts 
and ex;raordinary military tribunals. 

The civil and criminal courts \\-ere not permitted to open on the day 
after Pearl Harbor. General Order S o .  3 of December i created a 
military commission and tL1.o provost courts,8 and General Order S o .  
4 of the same day declared the extent of their jurisdiction: cases 
“involving an offence committed against the 1av.s of the United States, 
the la1j.s of the Territory of Ha\\.aii or the rules, regulations, orders or 
policies of the military authorities.”Y O n  December 16, 1941, by 
General Order S o .  29. the \-arious civil courts \\.ere authorized to 

j66 Sup.  Ct.  3.10 (Feb. 4, lY46). 
6 3 1  S.I IT. 1 5 3  ( I Y O O ) ,  48 C . S . C  6 5 3 2  (IY.10). 
’Transcript of  Record. pp. 56-5-, Duncan \’. Kahanamoku.  66 Sup. Ct. 606 (Feh. 2 5 .  1Y.16); 

Honolulu Star-Bulletin. Dec. 8 .  IY.11, p. 4. O n  December Y. the President evpressed hi5 

approval ofthe declaration of martial la\\ and the suspension of the \\ rit. Transcript ( ~ f  Record. 
p. 61. Duncan I - .  Kahanamoku, s24pru. 

Hondulu  Star-Bulletin. Dec. Y, 1Y.11. p. 3 .  The military commission constituted o n  
December 7 \ \ a s  of mixed composition. civil and military. \\ ith the ChiefJustice (if the Supreme 
Court of the Territory as President and La\\ IIember; by Cxneral Order S(J. 2 5  of December 
14, 1Y.11, this order \ \ a s  re\oked and a ne\\ military commission. composed entirely of army 
officers. \\ as created. 

‘Honolulu Star-Bulletin. Dec. Y. 19.11, p ,  3 .  
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proceed in certain limited types of cases (e.g. , probate, guardianship, 
and adoption matters, orders for support and maintenance, and ap- 
peals in civil and criminal cases) not involving jury trials.” Then,  by 
General Order S o .  57  of January 27,  1942, the courts Lvere permitted, 
“as agents of the llilitary Governor,” to resume their normal func- 
tions, subject to considerable exceptions.” S o  grand jury should be 
called, no jury trials held, no Lvrit of habeas corpus granted. 

This remained the situation on August 2 5 ,  1942, when \Vhite, a 
stockbroker in Honolulu, v as tried in a provost court and convicted of 
embezzling the stock of a client in violation of the la\vs of Han.aii.’* A 
sentence of five years in prison \\’as imposed, but on revieu it mas 
reduced to four years. \Vhite’s subsequent application for a n r i t  of 
habeas corpus became one of t\{ o cases \vhich \I ent up together to the 
Supreme Court. 

By the late summer of 1942 it had become apparent that a relaxation 
of the military control \\as in order. The  military situation in the 
Pacific M as greatly improved, especially by the Battle of LMidw ay in 
June, and there u ere signs of restiveness on the part of the population 
of Ha\\ aii. Those at the head of the Department of the Interior desired 
a restoration of the civil government; l3  during the summer Governor 
Poindexter, u ho had declared “martial lam” and called upon the 
Commanding General to take over the functions of government, 
resigned, and Judge Ingram 11. Stainback, of the United States 
District Court for the Territory of Hawaii, \$.as appointed in his stead. 
The  military authorities moved in response to the change in condi- 
tions. General Order S o .  1 3 3  of .\ugust 31 declared that the civil 
courts should thenceforth be free to exercise their normal jurisdiction, 
subject to certain restrictions and limitations. Among these were the 
following: the privilege of the writ of habeas corpus remained sus- 
pended; no criminal proceedings could be brought against any mem- 
ber of the forces or any person engaged in an activity under military 
direction; no civil suit could be maintained against any such person for 
any act done M ithin the scope of such employment. It seemed that the 
regular courts M ould thenceforth be carrying on the great bulk of their 
ordinary business, and that the military commission and provost 
courts u ould be trying only violations of the lau s of \i.ar and the 
proclamations and orders of the military authorities. 

Such a view v a s  somelvhat upset, hoLvever, by General Order No. 
135, Lvhich folloued on September 4, “to define the criminal jurisdic- 
tion to be exercised by the Federal and Territorial courts and the 
courts established by the Military Governor, in accordance with 

‘ O l d ,  Dec. 19, 1941, p 9 
“ Z d ,  Jan. 30, 1942, p 8 
l 2  HXN X I I  Rt\ .  L X ~ S  (1945) 0 11240. 
13Transcript of Record, p. 881, Duncan \ Kahanamoku, 66 Sup. Ct. 606 (Feb. 2 5 ,  1946). 
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General Order S o .  1 3 3 . ”  The  United States district court \+.as for- 
bidden to try alleged breaches of a number of statutory provisions for 
the protection of the government, the \\.ar effort, and the national 
security. The territorial courts \\.ere forbidden to take jurisdiction 
over violations of a considerable body of local statutes and municipal 
ordinances against disorderly conduct, vagrancy, prostitution, and 
assault and battery against la\{, enforcement officers, as \{.ell as over 
traffic offenses during a blackout or alert. The cases so excepted fell to 
the military tribunals. 

The foll&.ing \{.inter Governor Stainback \\.ent to \\’ashington to 
n.ork for the revocation of the proclamation of “martial law..” l 4  Pro- 
tracted negotiations follou.ed bet\veen respresentatives of the De- 
partments of \\.ar, Interior, and Justice. These discussions ran less to 
basic questions of la\\. and principle, more to such specific matters as 
\\,hat activities \\.auld be handed back and \\.hat \\.auld remain under 
military control. The outcome \{.as a compromise upon a list of 
matters n.hich should revert to civil control. l 5  Draft proclamations 
\+‘ere prepared, for the Commanding General and the Governor re- 
spectively, to be issued simultaneously, relinquishing in the one case 
and resuming in the other the agreed list of matters. Among these 
n.ere judicial proceedings,  both criminal  and civil, except 
prosecutions against members of the armed forces, civil suits against 
such members in respect of any act or omission certified to have been 
in line of duty, and prosecutions for violations of military orders. The  
proclamation to be issued by the Governor recited that “a state of 
martial la\\. remains in effect and the privilege of the of habeas 
corpus remains suspended.” l 6  The  draft papers \\.ere submitted to the 
President by the heads of the three departments, and received his 
approval on February 1,  1943; on February 8, the tn’o proclamations 
\\.ere published a t  Honolulu, \vith the resumption of cil-il functions to 
take effect thirty days thereafter. l 7  

In order that the hllilitary Government’s statute book might be 
cleared and brought into accord Lvith the ne\\. condition of affairs, the 
military orders \i.hich \{.ere to remain in operation \{’ere consolidated 
in a ne\&. series of General Orders, S o .  1 to S o .  14, and the old orders, 
No. 1 to No. 181, \{‘ere rescinded.I8 Paragraph 8.01 of General Order 
No. 2 in the ne\\. series read as follo\{.s: 

No person shall commit an assault or an assault and battery on 
an): military police, any member of the shore patrol, or other 
military or naval personnel, with intent to resist, prevent, hinder, 

14Zd. at  880 e t  req. 
IsZd,  at 883-84. 
l 6Zd ,  at  856. 
‘’Id. at 847 e t  reg. 
‘*Zd. a t  94 e t  reg. 

100 



19751 MILITARY JURISDICTION AND MARTIAL RULE 

or obstruct him in the discharge, execution, or performance of his 
duty as such, nor shall any person u ilfully interfere or attempt to 
interfere with any military olice, any member of the shore partrol, 
or other military or nava rsonnel in the performance of his 
official, defined, or require p8‘ duties as such.lS 

,A charge of assault and battery, if laid under this order, w~ould be 
triable only in a military tribunal. 

Such M as the situation in the case of Lloyd C .  Duncan, out of which 
developed the second of the habeas corpus proceedings taken on 
certiorari to the Supreme Court to test the legality of martial rule in 
Hau,aii. Duncan was a shipfitter employed in the S a v y  Yard at Pearl 
Harbor. On  March 2 ,  1944, he had been tried before a provost court 
on a charge of having, on February 24, assaulted a corporal and a 
private of the Marine Corps, on duty as sentries a t  the gate of the Navy 
Yard, in violation of the order quoted above. Duncan was convicted 
and sentenced to six months in the Honolulu jail. 

O n  March 14, 1944, Duncan filed a petition in the United States 
district court for a m rit of habeas corpus. On  April 1 3 ,  District Judge 
Metzger announced his findings and conclusions, sustaining the peti- 
tion.20 O n  April 20, judgment \vas entered accordingly.21 

On  ;ipril 14, 1944, Harry E. R’hite, the stockbroker sentenced in 
August, 1942, for embezzlement in violation of the local law, brought 
habeas corpus proceedings. On  May 2 ,  District Judge McLaughlin 
granted the 

Appeal u ~ a s  taken in each case, and the two matters were thence- 
forth heard together-in the Circuit Court of ,Appeals for the Ninth 
Circuit, \vhere the judgments belou ivere reversed,23 and in the 
Supreme Court, which held that the petitioners were entitled to their 
release.24 The  opinion of the Court, delivered by Mr. Justice Black, 
held that the “martial la\v” authorized by Section 67 of the Organic 
Act did not extend so far as to justify the supplanting of the civil 
courts by military tribunals. Mr. Justice Murphy joined in this, but 
\vent further and held that \$.hat was done was inconsistent with the 
Bill of Rights of the Constitution as well. Chief Justice Stone con- 
curred in the result, though he gave to Section 67 a Lvider import than 
the majority of the Court. Mr. Justice Burton, with whom Mr. Justice 
Frankfurter concurred, \\’as of opinion that the Commanding General 
had not exceeded the permissible range of discretion under the cir- 
cumstances shown to have existed. 

191d. at 110. 
2 o I d .  at 389. 
211d. at 403. 
Z2Transcript of Record, p. 5 7 ,  Steer v ,  It’hite, 66 Sup. Ct.  606 (Feb. 25, 1946) 
2 3 E ~ p a r t e  Duncan, 146 F.(2d) 576 (C. C. .i. 9th, 1944). 
2 4 D ~ n c a n  v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 2 5 ,  1946). 
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I1 

Before examining the four opinions delivered in the Supreme 
Court, it may be of interest to thumb through the records in the nt’o 
cases. Duncan, in the traverse to the return, had taken an alternative 
position that, supposing an assault on a sentry to have been triable by 
military tribunal, the existence of the facts which might constitute a 
violation of General Order No. 2,  paragraph 8.01, was a jurisdictional 
fact of which the provost court could not be the final judge.25 On  this 
basis, and in order that the court might “know the facts and circum- 
stances surrounding the man’s incarceration,”26 counsel put in a good 
deal of testimony as to the events leading up to the encounter, thus 
going over the ground covered by the provost court in Duncan’s trial 
there. Though it was not contended that the trial had been so unfair as 
to deny due process of law, yet something of that coloration n’as 
sought to be developed, and to be effaced, in the habeas corpus 
proceeding. The  accused had not been represented by counsel at the 
hearing of his case; 2 7  but he had not asked for a lawyer and had stated 
that he was willing to go to .4t the time of the hearing he did not 
know where to locate a friend who had been present at the altercation 
with the marines and whom he had summoned as a witness; the 
provost judge did not explain that he might ask for an adjournment; 
but he had not sought delay and had stated that he \vas ready for 

The  provost court had been held by a lieutenant commander, 
retired, who had completed ten years as judge of the Superior Court of 
California,30 

The  petition in White’s case, while resting principally on the pro- 
vost court’s want of jurisdiction and the absence of grand jury and 
petit jury in violation of the Fifth and Sixth &Amendments, \vent on to 
allege that the trial had been unfair. This contention rested on the facts 
that White had been arrested on August 20, held until ?Lugust 22,  and 
tried on August 2 5 ,  notwithstanding that counsel had strenuously 
urged that a continuance was necessary to permit an adequate prepa- 
ration.31 

The  records in the two cases set forth the testimony of a district 
magistrate of Honolulu, a judge of the territorial circuit the 

25Transcript of Record, p.  381, Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25.  1946) 

261d. at 508. 
”Id. at 527. 
281d. at 577. 
291d. at 526. 536. 576. 

(Paragraph I V  of traverse to return and answer to order to show cause). 

301d. at 939-41. 
31Tran~cr ip t  of Record, pp. 7, 1 2 ,  White v. Steer, 66 Sup. Ct. 606 (Feb. 25, 1946). 
32Tran~cr ip t  of Record, pp. 591, 601, Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 2 5 ,  

1946). 
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Chief Justice of the Supreme Court of the Territory,33 and Governor 
S t a i n b a ~ k , ~ ~  all to the effect that at the material dates the civil courts 
had been ready, willing, and prepared fully to discharge their normal 
functions. It was shown that theaters, bars, and places of amusement 
were reopened shortly after the attack on Pearl Harbor.35 The  
petitioners put in evidence a quantity of material, such as service 
communiques, newspaper clippings quoting high commanders, and 
excerpts from service journals, showing the favorable progress of 
operations in the Pacific. Admiral Nimitz testified for the respondent 
as to the strategic situation, Was there at the moment an imminent 
danger of invasion of the Territory by the Japanese? 

A. Invasion by sea-borne troo s in sufficient numbers to seize a 

invasion by stealth, by submarine, commando raids, espionage 
parties, I consider it not only probable but imminent. It is con- 
siantly impending.36 

General Richardson, who had succeeded General Emmons as 
Commanding General and “Military Governor” on June 1, 1943, was 
called by the respondent. In practical effect, of course, he was himself 
the defendant in the attempt to overthrow the system of provost 
courts. He  made the same point as Admiral Nimitz, that despite the 
favorable course of the war in the Pacific, the security of Pearl Harbor 
remained a matter of urgent and anxious solicitude. What is of greater 
interest in the study of this litigation is General Richardson’s state- 
ment of his views on the relevancy of trial by military tribunal to the 
security of the islands. Mr. Ennis, who appeared for the respondents 
at all stages, took the General over this difficult part of the case: 

Now, General, turnin to the subject of the provost courts, 
which Counsel has mentione%, will you state how you perceived 
the provost courts to be part of the military security system? 

Well, in order to enable me to discharge my responsibilities 
under this modified form of martial law, and in order to achieve the 
security which is the only reason real1 for the revalence and 

as a soldier, with my duties of security. We have been obliged to 
publish regulations for the control of firearms, for the control of 
ammunition, for the illegal possession of radios, for the ille a1 

institution of the blackout, for the ejection of undesirables from 
restricted areas. In order to enforce those regulations, I must have 
at my disposal some sort of tribunal to that effect. 

bridgehead, no. I consider it neit R er imminent nor probable. But 

Q. 

‘4. 

existence of the modified form of martial r aw here, P am concerned, 

possession ?f cameras, for the institution of the curfew, for t a e 

33Tran~cript  of Record, p. 53,  White v. Steer, 66 Sup. Ct. 60f5 (Feb. 25, 1946). 
34Tran~cript  of Record, p. 818, Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 2 5 ,  1946). 
351d. at 583. This action was taken by General Order No.  68 of Feb. 4, 1942, suspending the 

closure imposed by General Order No. 2 of Dec. 7, 1941. Honolulu Star-Bulletin, Feb. 24, 
1942, p .  2. 

S6Transcript of Record, p. 1078, Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25, 1946). 
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Cnder the rules of martial la\\ , e are authorized to ap oint \\.hat 

or less than police courts. The layman might say. \\‘hy not do a\\.ay 
with them? I personally have given great consideration to the 
elimination of provost courts, in order to try and carry out the 
directions of the President \\.hen he appro\d  the suspension of the 
privile e of the \\?it of Habeas Cor us and also the continuation of 
martia r la\\. in this Territory last [sicy, hoping that I \\ ould be able to 
do a\\.ay \\.ith the prolust courts and turn the trial of those offenses 
over to the civil courts. But upon examination of the circumstances 
I found that it is impossible for the civil courts to try them because 
they are not offenses against Territorial 1air.s. nor are they offenses 
against any known Federal statute. 

So\\, in rebuttal it \\ . i l l  robably be said, But under the Organic 
.\ct the Go\.ernor can pu E lish regulations for the punishment of 
infractions of these offenses. 

is kno\\-n as pro\mst courts. These provost courts are not R ing more 

Q. 
.\. 

Under the Hawaiian Defense .4ct? 
Under the Ha\\.aiian Defense .Act. 3s he did in the curfe\\ 

and the blackout. But I should like to point out that in that 
instance-assumin that he did and that they \\.ere perfectly 

referred to a civil court for trial, nith its concomitant delay. The 
military are the ones that detect these offenses. The military hold 
the \\.itnesses, as a rule, and therefore \\.e cannot brook a delay. .4nd 
there must also be in the punishment a certain measure of retribu- 
tion. The punishment must be s\\.ift; there is an element of time in 
it, and \\.e cannot afford to let the trial linger and be protracted. 

.-\gain. to gi1.e another illustration, assuming that the Governor 
did publish regulations to this effect, I am forced then to be sub- 
jected, as Jlilitary Commander responsible for the security of these 
islands, I am forced to the control of another official for the en- 
forcement of my regulations. To illustrate, \\ ell, suppose that \\ e 
did turn them over to the civil authorities and that I had set the 
curfeu, or the Go\.ernor had set the curfen. a t  10 o’clock. .\n 
emer ency arises, and I feel that is should be changed instantly to 8 
o’clo%. I call upon the Governor. He says, So;-not arbitrarily 
but because he has a very honest difference of o inion-no, I think 

his order. \\.hat am I to do as hlilitary Commander responsible for 
the security of these islands? The on1 recourse left is to reinvoke 

legal-then the 1%) B ation of any of those offenses \i-ould have to be 

it should remain at 10o’clock. .And he refuses, t E erefore, to modify 

martial law, and then \\.e are back \\. l ere \\.e ~tar ted .~’  

Beyond question, here is a problem for i\.hich some solution must 
be found. So reasonable person can doubt that, in a place so  exposed 
as Han.aii, throughout hostilities there must be defense regulations 
unknoum to the ordinary la\{.. Blackouts, curfei\.s, means of rapid 
identification, and the placing of “off-limits” restrictions are obiious 
examples. T h e  system of control must be flexible, for the regulations 
may have to be imposed, modified, o r  lifted \\.ithout delay. They must 
be sanctioned by some ready mode of trial and punishment. . ind yet, 

371d. ar 1 0 2 6 e t s e q .  
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if the breach of such a regulation does not constitute a civil offense, the 
civil courts are incompetent to deal with it. So General Richardson 
was right in his contention that, if you must impose regulations, you 
must also have a court which will notice and enforce them. His answer 
to the difficulty was that he must have provost courts. 

The  problem needs further exploration. White, the stockbroker, 
had been tried for the purely statutory offense of embezzlement, and 
of course the ordinary courts would have been competent if they had 
been permitted to try the case. LVhat military considerations stood in 
the way? Duncan, the shipfitter, had been charged with assaulting a 
military policeman, in violation of a General Order. T h e  same act, to 
be sure, constituted a common assault punishable under the territorial 
law; yet, whatever one may think of the gravity of the particular 
encounter between Duncan and the marine it seems that 
what would be a simple offense under ordinary circumstances takes on 
an added gravity in time of war when directed against one in a position 
of responsibility. If the penal code is sound in punishing assault upon a 
public officer in the execution of his duty more severely than an 
ordinary assault, it cannot be denied that in time of emergency an 
offense may take on a far more serious aspect when committed against 
personnel who for the moment are filling posts of responsibility. 
Hence, it did not quite meet the problem to insist that if Duncan had 
assaulted a sentry he could be punished by the territorial court for a 
breach of the local law.39 Then, too, many of the acts which must be 
forbidden or controlled at an exposed point in time of war are perfectly 
innocuous and innocent under normal conditions . 4 0  

What possible solutions are there to consider? One, which General 
Richardson rejected, was that it might have been contrived, through 
cooperation between the Commanding General and the Governor, 
that the latter promulgate as regulations under the Territorial Defense 
&Act such measures of control as were found necessary. Given the best 

38Duncan, who had been drinking, allegedly addressed bad language to the sentry and 
disturbed traffic at an intersection. The sentry arrested him, and who struck blows after that was 
in dispute. Id .  at 716-30. 

38Under the local statute, the penalty for simple assault and battery was a fine of not more 
than $100 or imprisonment for not more than six months. So a civil judge could have imposed a 
punishment as severe as that to which the provost court sentenced Duncan. If in any similar 
emergency in the future, reliance should be placed upon the civil courts for punishing offenses 
against military personnel acting in performance of their duty, perhaps something could be done 
to convey to the judges an awareness of the military view of the gravity of such offenses. It might 
seem that an assault on a sentinel, who is armed and can take care of himself, is not a very serious 
matter; but the ,\‘my, for good reason, takes pains to instill a sense of the importance and 
responsibility of a sentry, and it would not do to allow that feeling to be undermined. 

4 0 0 f  the 22,480 persons arrested and convicted in the Provost Court for Honolulu during 
1942, approximately 50 per cent were prosecuted for violations of General Orders. Less than 4 
per cent of those arrested were sentenced to jail, prison, or other institutions, the remainder 
being fined or receiving suspended sentence. See Petitioner’s Exhibit “P.” Transcript of Record, 
p. 4 6 7 ,  White v. Steer, 66 Sup. Ct. 606 (Feb. 2 5 ,  1946). 
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of understanding bet\\ een the military and the territorial authorities, 
it is possible that effecti\ e cooperation-might har e been achier ed along 
those lines.41 Instead, unified action as achier ed by the transfer of 
responsibility to the Commanding General. Had the military and cir il 
authorities operated concurrently, but \\ ithout accord, the situation 
\\ ould indeed ha\ e been unsatisfactory; for \i ith their common supe- 
rior far a\\ av in the \\ hite House, and \i ith each side going up separate 
channels to. the \\ ar and Interior Departments respectit ely, the rec- 
onciliation of differences ii ould har e pro\ ed too difficult.42 

inother possibilitv lay in acting through Executir e Order \-o. 
9066 of February 19,i3 and Public La\\ KO. 503 of )larch 2 1,  1c)4Z.44 
Bv this Executi; e Order, the President had authorized such military 
commanders as the Secretary of \\ ar might designate to prescribe 
military areas, from rlhich persons might be excluded, and ni th  
respect to I\ hich the right of any person to enter, remain in, o r  lea\ e 
should be subject to \\ hate\er restrictions the commander might in his 
discretion impose. O n  l larch 2 1,  1942, at the request of the Secretary 
of \\. ar, Congress buttressed the order \\ ith the abo\e statute, \\ hich 
made punishable in the federal courts any \ iolation of the restrictions 
imposed by military authority. Thus it became a federal offense to 
~ io la te  a military order in a designated military area. Here \ \as 
machinery 11 hereby a general could make his O\I n regulations, \\ ith 
the sanc t ik  of Congress behind them. In rejecting this as a solution to 
the problem of Ha\\ aii, General Richardson’s \ iev became more 
subjecti\ e and his argument far less persuasir e: 

Q. \\ ell, Counsel mentioned the pol! er to set up a military area 
under Executil e Order 9066, and to promul ate regulations in that 
\i av. \\ ould that meet your problem of mi 9 itary security? 

l 1  See HI \ \  I I I  RI I . L I \ \  s ( I  045) 5 1 3  11  1 ,  .ipparently General Short, before the attack on 
Pearl Harbor. looked for\\ ard to this as at least a partial solution to the problem of control in the 
event of \I ar. The  brief \\ hich the imerican Civil Liberties Union filed. as umicuscuriue. in the 
Circuit Court of ippeals for the \-inth Circuit in the Duncan case, quotes General Short as  
having testified as follo\vs in support of the Territorial Defense Bill: ”. . . many of these things 
can be done better by the civil authorities than by the military authorities. even after \ \ e  possess 
the necessary pouers to esecute them, l i any  of them even after the declaration of martial 
l a \ \ ,  , , , Proper action at this time might do much to dela)- o r  elen render unnecessary a 
declaration ofmartial la\\ , , , , to provide this protection is entirely a function ofthe government 
and legislature. The military authorities ha\-e no place in such action , , , , \ve u o d d  be invading 
the public affairs of the civil authorities. , . , I believe it is absolutely essential . . , to  give the 
Governor the broadest possible po\ver. , , , This. in all probability. will do auay uith the 
necessity for the declaration of martial l a \ \ ,  , , .” Brief for .%merican Civil Liberties Cnion, pp. 
12-13,Ewpurte Duncan. 1% F.(2d) ST6 (C. C. A. %h, 1944). 

4 2  Great Britain’s defense regulations, it is true, \Yere imposed chiefly by men in tveed,  not 
oliie drab: but they \\ere actingas part ofthe responsible national government, a t  the very point 
where all poi\ er v as integrated and \\here conflicts could be authoritatiwly settled. Cooperation 
bet\\ ecn remote delegates. each \I ith limited authority. ob\ iously presents greater possibilities 
of continuing misunderstanding. 

1 3 :  FI D .  R ~ G .  140: (1942). 
“56  S I  1 1 .  I - ?  (lY42). 18  L-.S.C. 5 97a (Supp. 1Y40. 
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No, it \+ ould not, for Ehe follou ing reason: \Ye \vi11 assume 
that u e are operating under Executir e Order 9066. A411 of the 
offenses u hich are contained therein, if violated by anyone in this 
Territory, must of necessity be referred to the civil courts. The 
Military Commander, then, is subjected to all sorts of influences, 
olitical and other\+ ise, as happened in the cases on the east coast in 

goth Philadelphia and Boston, kvhen the Commander of the East- 
em Defense Command ejected \+ hat he considered undesirable 
persons from the areas, and he v as overruled by the courts and they 
\+ere put in. 

No\\ , in an area of this character, the Ha\+ aiian group, u hich is 
an active theatre of \I ar and \+ hich is in the theatre of operations, it 
is inconceivable that the Military Commander should be subjected 
for the enforcement of his orders to the control of other agents.45 

Counsel for the petitioner brought the mitness back to this point in 
cross-examination: 

-4, 

Q. 
we hale 

. . . \\'hat I am trying to get from you is, \+ hy do you think 
ot to have the provost courts? You first said that on 

That is one reason, yes. 
You knou that to be a fact, that there are delays in the civil 

I would not say in the ci\ il courts of this Territory because I 

Q. \\ ell, that is kvhat v e  are talking about. 
A. But I say this: I drakv on my general experience. 
Q. \\'ell, is there anything else besides the delays of the chi1 

courts? 
-4. Oh, yes, there are many reasons n h y  \+e should have 

control under the provost court system. I thought I outlined that 
very elaborately in my direct testimony. 

One of the things you said \I as that you had to have some 
instrumentality to enforce your orders? 

Yes, \+ hich are not offenses against the Territorial Courts or 
the Federal Courts. 

You are familiar \\ ith the fact that they could be made such? 
But, as I said, even though they were made offenses, I 

\+auld still have to go before the courts, the civil courts, u hich is 
objectionable \I hen the offenses are of this character that rest upon 
security. -And you place the Commander, then, of the area under 
the control of other agents for enforcement of his regulations u hen 
he has the res onsibility of security. A4re you om to take the 

take the responsibility for the security of the fleet? Is Governor 
Stainback going to take the responsibility for the security of the 
fleet? No. I have it. .And, nor my conscience and nor my duty will 
ever make me say that I don't need the authority that goes hand in 
hand Lvith my authority [sic].46 

account o B the delays of the civil courts. Is that one of your reasons? 

Q. 
courts of this Territory? 

am not familiar 1% ith them. 

Q. 

.4. 

Q. 

responsibility P or the security of these islands? Is t 72 e ourt going to 

45Transcript of Record, p. 1029, Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 2 5 ,  1946). 
461d. at 1051 e t  seq. 
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The  difficulty with this \.ie\\. is that it goes beyond the principle that 
the man on the spot in an emergency may do \\-hatever can be she\\ n 
necessary in the public defense, \\.ith legal responsibility as in other 
cases of  summary executive action, and substitutes an absolute and 
\\.holly subjecti\-e measure of authority: the commander is free to do, 
directly and bv his o\tm agents, \\.hate\.er in good faith he belie\.es 
should be don;. .luthoritv is \\.eighted one hundred per cent, while 
civil liberties and the \ .d ies  inherent in self-government are for the 
emergency reduced to the vanishjng point. This is the theory \\.hich 
the Supreme Court, through ChiefJustice Hughes, rejected inSterling 
c.  Constantin 4 7  as to “martial la\\.” in time of economic maladjustment, 
and \\.hich the Court has rejected once more in the present case. It  is 
more than the country \\ , i l l  long accept; and, fortunately, a com- 
mander can operate successfully on a less extreme theory. 

I11 

The  opinions rendered in the lo\{ er courts need not detain us long; 
the Supreme Court Justices framed their opinions in their ov  n \t ay, 
relying on the record of the trial chiefly for the facts there developed. 
In Duncan’s case, District Judge Aletzger held that “martial la\\ ” did 
not la\{fully exist during the year 1943, particularly after hlarch 10, 
the day on which the ci\ il authorities resumed their functions under 
the proclamations of the Go1 ernor and the Commanding General. 
Further, he held, the Office of llilitary Go\ ernment \t as “\t ithout 
legal creation” and as such possessed no la\\ ful authority over ci\ ilian 
affairs or persons. Hence, the pro\ost court created by the llilitary 
Gmernor possessed no authority to try the petitioner. This, it is 
belie1 ed, \\ as a some\{ hat artificial approach. \Z hatever the pou ers of 
the Commanding General, they flov ed from the facts of the situation 
and not from \t hat he called himself. The  title of “hlilitary &\ernor” 
may have been an irritant to the people of Hauaii; legally, it \ tas  
irrele1ant. The district court had earlier held in t\to unreported 
cases,48 Ex parte Glockner and Ex parte Sezfert, not\$ ithstanding the 
decision of the Circuit Court of ;ippeals for the Ninth Ciwuit in Ex 

4 7 2 8 i  C.S. 378 (1932). 
48For a discussion of these cases, see .lnthony, Martial L a c ,  Military Government andthe Uri t  of 

Habem corpus in Hucaii (1943) 31 C\LIF.  L. R t \ .  4i4, 486 et .  reg. Because of General 
Richardson’s refusal to obey the ltrit, District Judge lletzger found him in contempt and 
imposed a fine of $5000. . i s  a result of this action, General Richardson issued General Order So. 
3 1 ~ forbidding interference \I ith military operations (ti ith specific mention of Judge lletzger) 
under penalty of five years imprisonment or $5000 fine, or  both. Emissaries from the Depart- 
ments ofJustice and \Var brought v.iser counsel; Glockner and Seifert \\ ere sent outside the area 
and released; Judge lletzger reduced the fine to $100; and the President pardoned the General 
his contempt. 
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parte Zimrne~man,~' that the writ of habeas corpus was no longer 
suspended, so that question was considered settled by Judge 
Metzger. 50 

In White's case, District Judge McLaughlin held that there had 
been no necessity in August, 1942, for trying a civilian in a provost 
court: ". . . it is clear upon the record and upon the facts that White's 
military trial advanced, preserved, protected the military situation in 
Hawaii in August 1942 not one 

The Circuit Court of Appeals for the Ninth Circuit reversed the 
judgments below.52 Six circuit judges heard the argument, and found 
that it required four different opinions to express their divergent 
views. Healy, J., with whom Garrecht, J . ,  concurred, prepared what 
may be regarded as the opinion of the court. Two  questions, he said, 
were presented: (1) was the court below in error in holding the 
petitioners to have been unlawfully imprisoned; and (2) in any event, 
was the court precluded from inquiring into the legality of the deten- 
tion because of the suspension of the privilege of the writ of habeas 
corpus. 

First, as to the availability of the writ, the same circuit court of 
appeals had held in the Zimmerman case 5 3  that the privilege had been 
lawfully suspended by the Governor's proclamation of December 7, 
1941. The court did not agree with the trial judge that this suspension 
had been terminated by the proclamation of February 8, 1943. But in 
view of the conclusions which the appellate court now reached on the 
other question it was unnecessary to consider whether the emergency 
existing at the time the petitions were filed was such as to warrant the 
suspension of the writ. So it was assumed, without deciding, that the 
trial court had not been disabled from entertaining the petitions. Next 
came the question of the legality of the imprisonment. The  test 
applied was whether the executive had acted upon reasonable 
grounds. Where, as here, the conditions had called for the exercise of 
judgement and discretion and for the choice of means by those on 
whom was placed the responsibility for war-making, the opinion 
declared, it was not for any court to review the wisdom of their action 
or place its judgment against t he i r s4 i t i ng  Hirabayashi v .  United 
States. 

Wilbur and Mathews, JJ., concurred in the foregoing judgment, 
but held further that such changes as had occured in the condition of 

49  1 3 2  F.(2d)442(C. C. 4 . 9 t h ,  1942),affirmingadecisionofMetzger, J., intheDistrictCourt 

5oTranscript of Record, p. 395, Duncan v. Kahanamoku, 66 Sup. Ct. 606 (Feb. 25 ,  1946). 
51Transcript of Record, p. 73, White v. Steer, 66 Sup. Ct. 606 (Feb. 2 5 ,  1946). 
5 Z E ~ p u r t e  Duncan, 146 F.(2d) 576 (C. C. A. 9th, 1944). 
5 3 E ~ p u r t e  Zimmerman, 1 3 2  F.(2d) 442 (C. C. PI. 9th. 1942). 
54320 u. s. 81 (1943). 

for the Territory of Hawaii. 
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the Territory did not restore the right to the writ of habeas corpus. 
They thought it “desirable to state this additional ground” for reversal 
“because the undetermined nature and effect of martial lau. nrhether 
exercised by virtue of the necessities of ~t ar or under express authori- 
zation, constitutional or statutory, is a matter of great doubt \t hen 
sought to be applied in individual instances. . . .” j5 Certainly the 
Governor’s proclamation of February 8, 1943, had not restored the 
privilege of the n.rit, they declared; it had said exactly the opposite. 
\l.’hether the danger of invasion u.as so imminent as to demand the 
continued suspension of the writ was not considered a question for the 
judiciary, even assuming that the courts could set aside a \{.holly 
arbitrary, capricious, or unreasonable determination as mere fraud. 

Denman, J. ,  thought that the court should have confined itself to 
holding that the petitions \irere fatally defective in that they contained 
“no allegation of the sole fact necessary to sustain [them], namely, that 
at none of the pertinent times did the military authorities have reason- 
ablegrounds to  believe the existence of such danger [of invasion]” or of 
the necessity for military adjudication rather than civil trial.j6 Judge 
Denman cited Hirabayasbi v .  United States and Sterling 21. Constantin as 
having, in his opinion, established the test by ivhich the petitions 
should be examined. 

These opinions nere  all that uere  filed at the time, and the report 
stated that Circuit Judge Stephens did not participate in the decision. 
But, on March 1, 1946, sixteen months later, and four days after the 
Supreme Court had reversed the judgment of the circuit court of 
appeals, Judge Stephens filed a dissent, “ S u n c  pro Tunc as of S o l .  1, 
1944.”j7 In explanation of his reasons for u.ithholding his dissent 
when the case 1% as decided in the intermediate court, he \t rote, “I u as 
keenly anrare of the fact that the Lvar bas  yet to be \van and that a 
dissenting opinion in these cases held more possibility of harm than of 
good. . . .” T h e  opinion which he now filed \vas “the result of 
intensive reading and study and is thoroughly documented. I believe 
it to be a substantial contribution to the history of one of the most 
unique and important episodes in our nation’s existence.”56 The 
dissent covers a good deal of ground, but its central position is ex- 
pressed by the following propositions. That the nr i t  had been sus- 
pended by the executive in pursuance of a congressional enactment, 
and that the suspension had not been revoked, u as not conclusive of 
the question: “ .  . . the suspension cannot be legal unless there is as a 
fact imminent danger and . . . because of imminent danger the public 

5 5  146 F.(Zd) at $84. 
561d. at 59C-91. 
s7Esparte Duncan, I 5 3  F.(Zd) 943 (C. C. -1. 9th, 1946) (dissenting opinion). 
j81bid. 
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safety requires the suspension of the ~ r i t . ” ~ ~  Evidently, as he saw it, 
this was not a political question but one for judicial determination. 
O n  the fundamental problem of the validity of the trials by provost 
court, he concluded that on the facts found in the court below there 
was “no color of authority for the military to arrest a civilian, try and 
convict him, and send him to jail by order of a provost court, and that 
u.ithout the right of a jury.”60 

I V  

We come nom‘ to the proceedings in the Supreme Court. Certiorari 
was granted on February 12, 194jaS1 Argument was heard on De- 
cember 7 following, and the decision of the Court \{.as announced on 
February 25, 1946.62 By proclamation dated October 19, 1944,63 and 
effective on the 24th-this was subsequent to the argument in the 
circuit court of appeals and just prior to the filing of the judgment 
there-the President had declared the privilege of the v~r i t  of habeas 
corpus restored and martial law terminated. In argument before the 
Supreme Court, the Government accordingly abandoned its conten- 
tion as to the suspension of the n.rit and rested its case on the validity 
of the trials as within the “martial lau” for \I hich the Organic Act 
provided. 

It followed that there u.as no occasion for the Supreme Court to 
discuss the problem, about which a ne\+. fog has recently gathered, as 
to what branch of the government is to judge n.hether, in cases of 
rebellion or invasion, the public safety does indeed require the sus- 
pension of the privilege of the urrit of habeas corpus.64 

j91d.  at 954. 
at 957. 

61Duncan v. Kohanamoku, 324 L.S. 833 (1945). 
“26 Sup. Ct. 606 (Feb. 2 5 ,  1946). 
63 Proclamation No. 2627, 9 FID. R ~ G .  12831 (1944). By Executive Order S o .  9489 of the 

same date, the President directed the Secretary of M‘ar to designate the Commanding General, 
United States .\rmy Forces, Pacific Ocean Areas, as the military commander aithin the 
meaning of the .\ct of March 21, 1942. 9 Ft:D. RtG. 12831 (1944). The military commander 
would have power, on finding that there was military necessity therefor, to establish regulations 
on an important list of matters thereafter enumerated. Thus Hawaii emerged from a regime of 
“martial law’’ to a condition wherein necessary military controls could be established by 
regulation, with enforcement through the regular courts. 

‘j4The more significant authorities are collected and discussed in FXIRVXS, THt. LA\ \  OF 
.M-\RTI.-\L R U L ~  (2d ed. 1943) P 44. Heretofore the controversy has been whether it was for the 
executive or for Congress to make the determination. .Marshall, C. J . ,  said, obiter, in Ex pane 
Bollman, 4 Cranch 7 5 ,  101 (U.S. 1807): “If at any time the public safety should require the 
suspension of the powers vested by this Uudiciary] act in the courts of the United States, it is for 
the legislature to say so. That question depends on political considerations, on which the 
legislature is to decide.” See also 2 STORY, CO.\I\lt:STlRItS (5th ed. 1891) § 1342. The argument 
is strengthened by the circumstance that the provision restricting suspension of the writ of 
habeas corpus appears in Article I, § 9 of the Constitution-not in .\rticles I1 or 111. But quite 
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l l r .  Justice Black, for the Court, came at once to the question 
\\.herher the “martial la\\ ’’ \\.hich Congress had authorized to be 
established \ \ m t  so far as to justify the trials by provost court here in 
question. I f  the construction of the statute ga1.i an ans\\.er adverse to 
the military jurisdiction, it \ \ .odd be needless for the Court to decide 
the constitiitional questions other\\.ise raised. T h e  Court looked first 
to the language ofthe Organic . k t ,  and particularly to its provision for 
placing the Territory under “martial la\\-.” But that expression is so 
loose and indefinite that the statute failed adequately to define the 
scope of the pouw it ga\.e. Then did the legislati1.e history vield an 
ans\\er? The  Ca)\.ernment had pointed out that Section.61, in its 
pro\-ision for ”martial la\\ ,” had borrouxd the language of the Con- 
stitution of the Republic of Ha\\.aii, \\.hich itself had been construed 
and applied b\- the Supreme Court of  the Republic in 1895 in the case 
of In re KalaAanaole 65-a judgment in which the narrou. doctrine of 
1 .3  parte .t.lilligan had been rejected and the military trial of insurrec- 
tionists sustained. J l r .  Justice Black found this circumstance too 
tenuous to go\-ern the construction of the Organic . k t ,  especially 
\\.hen the legislative history made it abundantly clear that Congress 
n e w -  intended that the cni ted  States Constitution should have a 
limited application to Ha\\.aii. 66 The  situation of the Islands \\-as 
peculiar as to its exposure to in1,asion and the possibility that cxtraor- 
dinary measures might be necessary-but the Constitution means the 
same thing there that it \ \ .odd in other parts of the United States in 
like case. It is to be noted that no one on the Court differed from this 
conclusion. 

T h e  opinion continues: 
Since both the language of the Organic . - k t  and its legislative 

historv fail to indicate that the scope of “martial la\!.” in Hawaii 
includes the supplanting of courts by military tribunals, \!.e must 
look to other sources in order to interpret that term. \f.e think the 
a n s u w  may be found in the birth, development and grou.th of our 

time Con ress passed the Or- 

institutions been such as to per- 
loyal civilians in loyal terri- 

daily conduct governed by militarv orders 

practices ckveloped during the 

substituted for criminal la\\.s, and that such civilians should be tried 

recently there haw been contentions that it is for the COUKS to judge \I hether the facts \\arrant 
suspension of the \I rit. See. e.g., Haney. J . .  dissentinginExparte Zimmerman. 1 3 2  F.(2d) W2, 
451 (C.C..l. 9th. 1942). 

6 5  I O  Hauaii ?Y ( I 8 Y 5 ) .  
661t had been suggested, in argument and else\\ here, that martial rule in Halraii could be 

sustained on  principles not applicable to the mainland. The  suggestion caused alarm in Ha\\ ai i ,  
and prompted the bar association and the .ittome? General of the Territory to file briefs asarnici 
curiae. They \\ere solicitous that there should remain no doubt that the Federal Bill of Rights is 
fully applicable in Ha\vaii. 
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and punished by military tribunals? Let us examine what those 
principles and practices have been, with respect to the position of 
civilian government and the courts and com are that with the 
standing of military tribunals throughout our \istory . 6 7  

One divines at once h o u  the opinion \vi11 run from here on. Instances 
selected from the constitutional history of England under the Stuarts, 
from the colonial struggle \vith George 111, and from the occasional 
use of troops in aid of the civil pou’er, go to show that legislatures and 
courts are cherished institutions and that military tribunals are not. 
Hence the conclusion: 

\Ye believe that nhen Con ress passed the Hawaiian Organic 
.Act and authorized the estabfishment of “martial law” it had in 
mind and did not uish to exceed the boundaries between militar 
and civilian poiver, in Lvhich our people have always believel 
\f.hich res onsible militar and executive officers had heeded, and 
n.hich ha B become art o Y our political philosophy and institutions 
prior to the time Zongress passed the Organic .Act. The phrase 
“martial laa“ as employed in that .Act, therefore, while intended to 
authorize the military to act vi orousl for the maintenance of an 
orderly civil government and or the efense of the island a ainst 
actual or threatened rebellion or invasion, was not inten ed to 
authorize the supplanting of courts by military tribunals.68 

1 S B  

Mr. Justice Murphy picked up the theme on Lvhich Mr. Justice 
Black closed, and urent on to elaboratefortissimo. Not  only were the 
military trials in these cases unLvarranted by the statute; they were 
obviously inconsistent nrith the Bill of Rights as well. His objections 
were leveled not so much at the contentions of the Government or  the 
holding of the intermediate court as at the views expressed by General 
Richardson. Some of that testimony has been quoted above, and 
lauyers may think that A h .  Justice Murphy did not essay too difficult 
a task in rebutting it. 

The  concurring opinion of the late Chief Justice Stone is charac- 
teristic of that great man’s utterances-terse, energetic, helpful in its 
straightforu,ard good sense, and free from histrionics. “I do not think 
that ‘martial l a d ,  as used in § 67 of the Hawaiian Organic ;ict, is 
devoid of meaning.” 69 The  executive had a broad discretion in deter- 
mining what the emergency required. But executive action is not 
proof of its onm necessity; what are the allowable limits of military 
discretion is a judicial question. “I take it that the Japanese attack on 
Hawaii on December 7 ,  1941, was an ‘invasion’ within the meaning of 
§ 67 .  But it began and ended long before these petitioners were tried 
by military tribunals. . . . I assume also that there was danger of 
further invasion of Hauaii  a t  the times of those trials. I assume also 
that there could be circumstances in which the public safety requires, 

“66 Sup. Ct. at 613. ‘j81d. a t  615-16. “Id .  at 620. 
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and the Constitution permits, substitution o f  trials by military tribu- 
nals for trials in the ci\.il courts. But t h e  record here discloses no such 
conditions in €Iau.ai i ,  at least during the period after February. 1942, 
and the trial court so found.”’O Trial in a ci\.il court \f.ould no more 
ha\-e endangered the public safety than the gathering of the populace 
in saloons and places ofamusement, \i.hich had been permitted by the 
military authorities. The  conclusion was that the trials \\.ere not 
authorized by the statute. 

I l r .  Justice Burton, in n,hose dissent I l r .  Justice Frankfurter 
joined, differed little from the Chief Justice in mode of approach; the 
\.ariame in result \[.as principally attributable to a difference as to the 
limits of tolerance to be admitted in passing upon military action in 
time of emergency. “It is v d l  that the outer limits of the jurisdiction o f  
our military authorities is subject to reI-ien. bv our courts e w n  under 
such extreme circumstances as those of the-battle field. . . . This 
Court can contribute much to the orderly conduct of government. if it 
will outline reasonable boundaries for the discretion of the respecti1.e 
departments of the Go\-ernment, n.ith full regard for the limitations 
and also for the responsibilities imposed upon them by the Constitu- 
tion.” ” In this case he felt obliged “to sound a note of \ \ a x i n g  against 
the dangers of o\,er-expansion of judicial control into the fields allotted 
by the Constitution to agencies of legislati\.e and executive action.” ’* 
H e  proceeded to a rather detailed survey of the history of military 
control in Hawaii, beginning \\.ith the black dav of P e d  Harbor and 
noting the gradual lifting of restrictions. “\\’hither or  not from the 
\.antage post of the present this Court may disagree \\,ith the judgment 
exercised bv the military authorities in their schedule of relaxation of 
control is not material unless this Court finds that the schedule \\.as so 
delayed as to exceed the range of discretion \\-hich such conditions 
properly \.est in the military authorities.” 7 3  For himself, J l r .  Justice 
Burton u.as unable to find that this discretion had been violated. -And 
then, holding ajar a door \\.hich is ordinarily firmly closed, he afforded 
a glance a t  an interesting vista of speculation: 

* 

One i\ ay to test the soundness of a decision today . . . is to ask 
ourselves i\,hether or not on those dates [\\.hen the petitioners \\.ere 
tried], i\.ith the war against Japan in full s\r,ing this Court \\.auld 
hai-e, or should have, granted a m,rit of habeas corpus, an injunction 
or a \\.rit of prohibition to release the petitioners or  otherwise to oust 
the provost courts of their claimed jurisdiction. Such a test em- 
phasizes the issue. I believe this Court umuld not have been jus- 
tified in granting the relief suggested a t  such times. .Use I believe 
that this Court might well have found itself embarrassed had it 
ordered such relief and then had attempted to enforce its order in 

701d. a t  62  1 ,  
” I d ,  a t  624. 
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the theater of military operations, at a time u hen the area was under 
martial la\\ and the \vrit of habeas corpus was still sus ended, all in 

and the Governor of Hanaii issued under their inter retation of the 
discretion and responsibility vested in them by the 8 onstitution of 
the United States and by the Organic Act of HaLvaii enacted by 
Congre~s.’~ 

accordance with the orders of the President of the e Tnited States 

\’ 

hich took 
over all government and superseded all civil la\{ s and courts” u as not 
warranted by the pro\ ision in the Organic Act for placing the Terri- 
tory under “martial la\\ .” The Court took pains to say that it \vas not 
passing upon “the po\ver of the military simply to arrest and detain 
civilians interfering \\ith a necessary military function at a time of 
turbulence and danger from insurrection or n ar”; that this \vas not a 
case where violators of military orders were to be tried by regular 
couris, as had been the situation in Hirabayasbi v. United States; and 
finally, that “there I\ as no specialized effort of the military, here, to 
enforce orders \t.hich related only to military functions, such as, for 
illustration, curfe\\ rules or blackouts ,” 75 The  army commander had 
taken over the entire function of government, and the courts, so far as 
they were regarded as “agents of the llilitary Governor.”76 This, it 
\{.as held, was more than the language of the Act could be taken to 

The  import of the decision is that “a military program 

mean. 
It may be noted that the Court \\‘as intermeting a statute of 1900 

providiig generally for the government of th’e Terztory, and that the 
particular section under consideration looked indefinitely into the 
future and was pointed at no specific emergency. A statute enacted in 
the face of some actual peril, and importing a legislative judgment of 
u.hat the immediate situation required,77 lvould no doubt be entitled 
to more indulgent consideration. But in any future emergency the 
commander will probably have to act lvithout legislation adopted 
specifically for that situation, and indeed lvithout even the support of 
a provision as strong as Section 67 of the Organic Act for Hawaii. So, 
\\ hile this decision is technically only a construction of statutory 
language, we may take it that it u.ould be the view of the Justices who 
joined in it that a commander who has to act Lvithout any specific 
statute on u hich to rely ni l1  be constitutionally restrained by those 
principles Lvhich the Court finds applicable to the interpretation of 

741d. at 630-31. 
751d. at 61 1 and n.9 
7BGeneral Order No. 57 of Jan. 27 ,  1942, Honolulu Star-Bulletin, Jan. 30, 1942, p.  8. 
77 ,4~wasPub l i cLauNo .  503of.March21, 1942, ~~ST.? .T .  173(1942), 18 C. S. C .  $97a(Supp. 

1945). 
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this statute. Indeed, as construed, the statute authorized nothing more 
than could have been sustained v.ithout it. 

The great lesson to be learned from the case is that the Court has 
rejected the theory that, in a situation of threatened invasion or 
comparable emergency, it is proper for the commander to take upon 
himself the position of “military go\wnor” of the entire community, 
bringing the \\.hole field of government under his command and 
thereafter operating d t  ti41 either through military subordinates or 
through c k 4  functionaries acting as his “agents.” This was the theory 
u.hich General Richardson expounded, u.ith e\-ident sincerity and 
conviction, in his testimony, and this is the theory u.hich the Court 
definitil-elv repelled. The General \\.as right in insisting on his point 
that it had-been necessary to publish regulations, and in insisting that 
there must be some tribinal to enforce them. But \\.hen it came to the 
question of whv the machinery pro\-ided by Executij-e Order So. 
9066 and Public: La\\. So. 503 umuld be unsatisfactory, the ans\\’er 
seemed to spring from the deep-seated preferences of a professional 
soldier rather than from any objective determination of the inade- 
quacy of the method \\.hich Congress had provided. If alleged viola- 
tions \\.ere triable in civil courts, it \\.as said, the military commander 
would be “subjected to all sorts of influences, political and otheruGe,” 
\\-hich does not seem a rational conclusion. Trial in civil courts \\.auld 
bring “its concomitant delay.” 78 Yet, \{.hen this objection \\.as probed 
in cross-examination, it \\.as apparent that it rested on nothing specific 
or tangible. 

;\t the hearing on \\'bite's petition, the General \\.as not called, his 
testimony in theDuncan case being introduced by stipulation. So there 
\\.as no occasion to ask him u.hy the trial by provost court of one 
charged \r.ith embezzlement \\.as necessary to the defense of Han.aii. 
Indeed, it \\.auld seem that no convincing reason could have been 
advanced. 

\\’hen the Commanding General of the \\‘estern Defense Com- 
mand imposed a curfev. upon persons of Japanese ancestry, the Su- 
preme Court sustained him, pointing out that “reasonably prudent 
men charged \\.ith the responsibility of our national defense had ampje 
ground for concluding that \\‘e must face the danger of invasion,” and 
that “the challenged orders Lvere defense measures for the avom.ed 
purpose o f  safeguarding the military area in question, a t  a time of 
threatened air raids and invasion by the Japanese forces, from the 
danger of sabotage.” 79 Aloreover, kvhen the same commander ordered 
the exclusion of such persons from areas along the coast, the Court held 
again that it could not reject the finding ofthe military authorities: the 

7STranscript of Record, p. 1028, Duncan v. Kahanamoku, 66 Sup. Ct.  606(Feb. 2 5 ,  1946). 
”Hirabavashi v,  United States, 320 U.S. 81, 94, 95 (1943). 
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measure had “a definite and close relationship to the prevention of 
espionage and sabotage”; “the power must be commensurate with the 
threatened danger.” 8o 

Certainly the Pacific Coast was less threatened than Hawaii. And 
though the Japanese exclusion and the denial of trial in a civil court are 
not commensurable, one feels that the former measure was more 
severe than the latter. Does it seem strange that the Court, speaking 
through the same Justice, sustained the one and found the other 
excessive? Possibly both here and in the Milligan case the Court 
tended to become stricter after a war had been won. T h e  remarks of 
Mr. Justice Burton suggest that this was a factor in the result. Yet a 
rational and wholly adequate explanation lies in this, that such 
measures as were sustained, though drastic, had a clear relation to a 
permissible end; the justification for trying Duncan and White by 
provost court really came to nothing more than ipse dixit of the com- 
mander. 

tI’e need a coherent doctrine for the future. l ye  need not evolve new 
doctrine, for nothing that the Court has decided is inconsistent with 
what has always been sound in principle. .And perhaps the place 
wrhere it would be most useful for the doctrine to be taught is in the 
higher service schools of the army, in order that the commanding 
generals and senior staff officers of the future may have an accurate 
conception of the law and policy of military control as it impinges 
upon the civil affairs of a domestic community. 

Military thinking runs to absolute solutions, Responsibility ordi- 
narily carries with it the power to command. ,4nd it seems axiomatic 
that command is indivisible. Hence, to make a commander responsi- 
ble for the safety of a threatened area calls to mind the analogy of an 
army post and suggests that the whole area is brought under com- 
mand. Let no one forget that after the disaster at Pearl Harbor the 
military authorities at Hawaii bore a very anxious and lonely trust. It 
is not astonishing if, with a soldier’s instinct, they acted on the 
the  o ry -w h i c h G o  v e rn  o r Po ind ex t e r’ s pro  c 1 am at i o n c 1 e a r 1 y 
expressed-that all powers of government were concentrated in the 
Commanding General. With the proclamation of martial law, it 
seemed no doubt that a switch had been thrown, the civil government 
had been disconnected, and thenceforth all power was to flow from a 
single generating source. It was a clear-cut solution, calculated to give 
strength and comfort to an anxious commander.s1 We now learn that 

80Korematsu \. United States, 3 2 3  C.S. 214, 218, 220(1944);cf: E r p r t e  Endo, 323 U.S. 283 
(1944). 

Lau yers, too, crave black and white solutions. Recall Chief Justice Marshall’s decisions in 
federal-state relations, as to H hich he believed there should be no clashing sovereignties, no 
interfering powers; and compare Mr. Justice Holmes’ later insistence that most questions in the 
lam are questions of degree. “North and South Poles import an equator.” 2 HOLMES-POLLOCK 
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that theory as incorrect, and that a different analysis must be made. 
The  program of “total military government” did not recognize ade- 
quately that the civil government should rightly have continued to 
preside over all matters u hich the public defense did not require to be 
placed under direct military control, nor did it take into proper 
account the basic principle that the commander’s authority over civil 
affairs is limited to measures of demonstrable necessity. \Ve must 
accept a scheme uhich accords n i th  the judgments of the Court. 

An adequate analysis, it is believed, Lvould run in such terms as 
these. There is the highest constitutional sanction for suppressing 
insurrection, for repelling invasion, for using “the entire strength of 
the nation . . . to enforce in any part of the land the full and free 
exercise of all national pou ers and the security of all rights entrusted 
by the Constitution to its care.”82 “The v ar p o ~  er of the national 
government is ‘the pov er to M age v ar successfully’. . . , Since the 
Constitution commits to the Executive and to Congress the exercise of 
the \var p o ~  er in all the vicissitudes and conditions of M arfare, it has 
necessarily given them v ide scope for the exercise of judgment and 
discretion in determining the nature and extent of the threatened 
injury or danger and in the selection of the means for resisting it .”83 
Broad as is the “permitted range of honest judgment as to the measures 
to be taken” by the commander on the spot, hou.ever, his discretion is 
not absolute and his \%.ill does not make the la\[.. For “M hat are the 
allo\\ able limits” of that discretion, “and n hether or not they have 
been 01 erstepped in a particular case, are judicial questions.” 84 The 
pourer, then, is adequate to any danger; but those \+ ho exercise it must 
be prepared to satisfy the courts that there M as a “direct r e l a t i ~ n , ” ~ ~  a 
“substantial basis for the conclusion” that this \\’as indeed “a protec- 
tive measure necessary to meet the threat.”86 

In principle the civil authorities-federal and state or territorial- 
continue to exercise their rightful powers. If the military commander 
exerts a control necessary to the accomplishment of a la\+ ful mission, 
thenpro tanto the civil authority gives v’ay. -4s a matter of fact, the ciLil 
authority u i l l  no doubt bend for the moment to any command sup- 
ported by force; questions of the rightfulness of the command are 
eventually resolvable by the orderly process of litigation, just as with 
any other exercise of executive pou er. LVe have not an absolute but a 
mixed situation; not exclusive but concurrent authority. This is not 

LI TTtRS (Ho\ve ed., 1941) 28;rf. FairmanJudiciul Attitudes Towurd State-FederulRelutions (1942) 
36 .-Lht. POL. SCI. Rt\.. 880. 

See Ip re Debs, 158 U.S. 564, 582 (1895). 
83See Hirabayashi v. United States, 320 U.S. 81, 93 (1943). 
84See Sterling \ .  Constantin, 287 U.S. 378, 399-401 (1932). 
B51d. a t  400. 
S6See Hirabayashi v. United States, 320 U.S. 81, 95 (1943). 
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congenial to the soldier's mind; but the alternative would obliterate 
interests of civil liberty and democratic government too valuable to be 
sacrificed more than is actually necessary. 

The  general gets under this theory all he really needs. U'hat new 
controls does the emergency require? X curfew? X blackout? Special 
directions as to traffic to prevent confusion in case of an alert? What- 
ever is necessary, let it be done. Now, can the civil authorities meet 
those needs? If they are cooperative and can give effective enforce- 
ment, it will be in accord with basic principle, and an economy of 
military effort as well, to meet the need in that way. Much can be done 
to coordinate action by keeping the staff of the commander in constant 
touch with the civil government.*' Should the civil authorities be 
unwilling or  their efforts prove ineffective, or if the matter is of such 
vital importance that it must be brought directly under command, 
then let the commander himself exert the necessary control and issue 
the necessary regulations. Next, how shall such regulations be en- 
forced? If there is legislation-such as Public Law No. 503-making 
the breach of such a regulation a criminal offense, then the ordinary 
courts will be available for enforcement. Barring some very special 
circumstance, such as local disaffection, it is not to be assumed in 
advance that the courts will be inert or ineffective. Perhaps here too 
some mutual understanding can tactfully be effected, although in such 
a situation judges and generals often view one another with initial 
mistrust. If there is no statutory basis upon a.hich the civil courts 
could enforce necessary military regulations, presumably military 
commissions and provost courts would have a function to perform- 
and Mr. Justice Black's opinion takes care to point out that the decision 
of the Court does not extend to that situation. 

It is desirable, even from the point of view of the military au- 
thorities, that the civil courts remain open and in the unfettered 
exercise of their jurisdiction-save as the suspension of the writ of 

8'Even within the armed services, safety and success may depend more upon effective liaison 
than upon direct command. Though all units and activities may be under the ultimate direction 
of one supreme commander, many arrangements have to be worked out directly between the 
elements concerned, without going up and down the channels of command. Teamwork, 
support, liaison, coordination are all ideas in common use in the army. In any headquarters, a 
staff section which initiates a recommendation is responsible for obtaining the concurrence of all 
other interested parties before the matter is presented to the chief of staff for action, and where 
concurrence is withheld, much will ordinarily be done to compromise the difference rather than 
to seek a command decision. Usually the order which is finally issued in the commander's name 
is thus the result of discussion and agreement, very much as an executive order of the President 
or an act of Congress may record a settlement freely arrived at by different agencies and interests 
inour democratic system. Indeed, there is a striking similarity between the functioningof a high 
headquarters and the ways of official Washington. The organization of united effort in the recent 
war abounded in striking illustrations of the truth that even in military matters ad hot arrange- 
ments and concurrent effort may be used as well as direct command. Though a theater of 
operations was under a supreme allied commander, it took something much greater than mere 
command authority to attain the optimum contribution from each ally and co-belligerent. 
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habeas corpus may afford a delay in justifying detentions. For once 
the commander realizes that the principles of our la\\. are broad 
enough to sustain all that he really needs to do, he should have no 
dread of that la\\.. There may very likely be instances \\.here an 
inferior court judge \\.ill take too narro\\. a vie\\. of executive action, 
but the Supreme Court may be looked to n.ith confidence to set 
matters right on appeal. The  military authorities may e\‘en \\.elcome 
the opportunity to have their measures tested by timely resort to the 
courts. For example, in the matter of the saboteurs, the prompt action 
of the Supreme Court in hearing and deciding Ex parteQuirin 88 gave 
security to the Army and settled by an authoritative ansn.er the quite 
ill-founded apprehension that the. trial by military commission \\.as 
improper. .\ shreu.d counsellor, too, might explain to the general that 
sooner or later he doubtless \\.ill be called to account, and that experi- 
ence sho\\.s that his chances of \,indication are far better if the litigation 
occurs n.hile the n.ar is on. This is borne out in the present case, both 
by the concluding remarks of l f r .  Justice Burton and by the curious 
circumstance of the delayed appearance of Judge Stephens’ dissent. I t  
seems to be confirmed by the judicial history of British defense 
legislation. 

T h e  foregoing cannot claim to be an exegesis of Duncan li’. 

Kahanamoku. For \\.hat has been \\.ritten above accepts the \\.ar power 
as one of the constitutional functions for v.hich no apology need be 
made, 89 assumes that \\,here commanders overstep the bounds in their 
civil relations it is more often from misconception than from an itch for 
pov’er, and identifies the problem at hand as a special case of control- 
ling administrative action by la\\. and reconciling civil liberty u i th  the 
imperative that the integrity of the nation must be preserved. The 
opinion in the Duncan case \\.as cast in quite a different mold. Unlike 
that of Chief Justice Hughes in Sterling v. Constantin,go it does not 
n w k  out an analysis or state a formula. It approaches the problem 
from the angle of ;he deprivation of petitioners’ civil rights, and finds 
in the traditional subordination of military to civil pov’er, as related to 
statutory construction, a sufficient basis for sustaining their conten- 
tions. The Court selects its theme \\.ith a high sense of public duty, 
and no doubt had excellent reasons for the particular line of thought 
\\,hich it adopted. Perhaps it \\.as unnilling to come to close grips \t.ith 
the intricacies of a situation out of \\.hich other litigation may arise and 
come before the Court, 

The Court’s exposition, hou.e\-er, leaves difficulties in a mind 
u.hich seeks u,ith all due deference to learn just \\.hat is the la\\. today. 

8 8 3 1 ;  U.S. l(19.12). 
8gC’ Frankfurter, J . .  concurringin Korematsuv. United States, 3 2 3  C . S .  21.1. 2!.1(IY.14). O f  

course, this implies no belief that “there 15 ill a l a  ays be Xvar.” 
”28; U.S. 378 (1932). 
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For instance, Mr. Justice Black observed that “military trials of civil- 
ians charged with crime, especially when not made subject to judicial 
review,”91 are obviously contrary to our political traditions. One 
wonders how, in practice, judicial review could be had over a system 
of military tribunals during a period of martial rule, assuming for the 
moment that the situation warranted trials by such courts. Sei ther  the 
courts-martial which are provided by statute for the services nor the 
provost courts and military commissions which are created during 
periods of martial rule at home and military government abroad, are 
“courts” proceedings of which are revieu able by the federal 
judiciary.92 “Correction of their errors of decision is not for the courts 
but for the military authorities which are alone authorized to review 
their decisions.”93 One cannot suppose that the Supreme Court \I as 
suggesting that Congress create a legislative court to review the pro- 
ceedings of such military tribunals as might be established in time of 
emergency. It used to be the practice in some of the British colonies, in 
periods of “martial law” incident to servile or native revolt, to desig- 
nate civil judges to sit in extraordinary tribunals to administer sum- 
mary punishment. In such a situation the judge sat not by virtue of his 
office but by reason of his appointment by the authorities administer- 
ing “martial law.” If the Commanding General had perpetrated such 
an anomaly as to order the judges to sit in review of the provost courts, 
it could only have been on the theory that they were so much his 
“agents” that he could direct them to exercise a jurisdiction not their 
own. Consequently, it is puzzling to imagine Ivhat the Court had in 
mind. 

A h o t h e r  passage in the opinion gives rise to uncertainty and confu- 
sion. It runs as follows: 

The last noteworthy incident before the enactment of the Or- 
ganic Act was the rioting that occurred in the Summer of 1892 at 
the Coeur d’4lene mines of Shoshone County, Idaho. The Presi- 
dent ordered the regular troops to report to the Governor for 
instructions and to su port the civil authorities in preserving the 

Emmanding General, ordered the troops to detain citizens with- 
out trial and to aid the Auditor in doing all he thought necessary to 
stop the riot. Once more, the military authorities did not undertake 
to supplant the courts and to establish military tribunals to try and 
punish ordinary civilian offenderseS4 

ace. Later the State. t uditor as agent of the Governor, and not the 

This appears to bring together in a composite sketch events \vhich 
actually took place on tw’o separate occasions, in 1892 and in 1 899.95 

Sup. Ct.  at 612 (italics supplied). 
$*Expurte Vallandigham, 1 Wall. 243 (U.S. 1863);Znre Vadal, 179 U.S. 126(1900);Carter v .  

9327 STAT. 1030 (1892). 
9466 Sup. Ct. at 614. 
95 See Sku. Doc. No. 263, 67th Cong., 2d Sess. (1922) 190 e t  seq., 210 et  seq. 

.McClaughry, 183 U.S. 365 (1902); Expurte Quirin, 317 U.S. l(1942). 
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Each disorder gren o u t  of the activities of the \\‘estern Federation of 
,\liners in the Coeur d’A41ene. In the summer of 1892, Governor 
\\.‘illey called upon President Harrison for regular troops, and issued a 
proclamation declaring Shoshone County to be in a state of insurrec- 
tion. The President issued his proclamation, pursuant to statute,96 
commanding the insurgents to disperse. Regular troops and state 
militia  ere sent to the scene, the commander of the former being 
instructed to report to the Governor for instructions, and to support 
the civil authorities in preserving the peace. On  the appearance of the 
troops, the insurgents fled. Thereupon an anomalous condition en- 
sued, \[ ith the commander of the state troops, acting as represenmi1 e 
of the Go1 ernor, carrying on martial rule I[ ith the support of federal 
troops. .After a month and a half, the regulars ue re  v i t h d r a ~ n . ~ ’  

hich 
the State -Auditor gave orders to the federal troops. -After years of 
chronic unrest in the Coeur d’;\lene, matters again became acute in 
April, 1899, v hen mine property valued at $250,000 11 as dynamited. 
Goi ernor Steunenberg called upon President AlcKinley for troops- 
the state militia then being in federal sen  ice in the Philippines-and 
declared Shoshone County to be in a state of insurrection. The  State 
Auditor \I as designated by the Governor as his personal representa- 
tive; and, in disregard of the provisions of *Army  regulation^,^^ this 

“Later”-that is, sei en years later-occurred the episode in 

y 6 2 i  S T \ T  1030 (1892). 
Y7H, R. R I P .  \ - ( I ,  1999. 56th Cong., 1st SKSS. (1900) 62 e t  req. 
YSThe relevant provisions are no\\ incorporated in . \ m y  Regulations 500-50( 1945) T i- 10: 

In the enforcement of the Ian s, troops are employed as apart  of the 
military PO\\ er of the United States and act under the orders of the President as Commander in 
Chief. \\hen intervention \\ ith Federal troops has taken place, the duly designated military 
commander \I i l l  act to the extent necessary to accomplish his mission. In the accomplishment of 
his mission, reasonable necessity is the measure of his authority. 

Federal troops used for intervention in aid of the civil authorities uill be under the 
command of and directly responsible to their military superiors. They u ill not be placed under 
thecommand of an officer ofthe State Guard or ofthe Sational Guard not in the Federal s en  ice, 
or of any State. local, or Federal civil official; any unlav ful or unauthorized act on the part of 
such troops \vould not be excusable on the ground that it \vas the result of an order o r  request 
received from any such officer or official. , , , 

.\IILIT i R Y  (.O.\l\l4\Dk:R.-In case of intervention \\ ith Federal troops, the military 
commander will cooperate to the fullest possible extent \! ith the go\-ernor and other State and 
local authorities and forces, unless or  until such cooperation interferes u ith the accomplishment 
of his mission. If’hile the military commander is subject to no authority but that of his military 
superiors, he \ \ i l l  bear in mind that the suppression of \-iolence \\ ithout bloodshed o r  undue 
violence is a \\orthy military achievement, and will employ only such force as is necessary to 
accomplish his mission. . . . 

11 ~ R T I  \L  RL-l.t..-.\hrtial rule, also termed martial la\\ . is the temporary gol-ernment of 
the civil population through the military forces as necessity may require in domestic territory. It 
\ \ i l l  not be proclaimed except by express direction of the President. . . . 

E\D O F  I \TI-R\ t.UTIO\.-The use of troops should end the moment that the necessity 
therefor ceases and the normal ci\-il processes can be restored. Determination ot the end of the 
necessity \ \ i l l  be made by the \I-ar Department. The military commander will submit his 
recommendations u hem\-er conditions Lvarrant.” 

” i .  Cox[\[ \KD.-~ 

b. 

8. 

Y .  

10. 
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representative of state authority was allowed to exercise command 
over the regular troops sent to the scene. During the period of this 
emergency many persons u ere held without a search for arms 
was conducted, and a newspaper suppressed, all by the state officials, 
while the general officer commanding the regular troops put his power 
behind their decisions, and kept guard over those whom they wanted 
held in arrest. On  May 8, 1899, “by order of the Governor and 
Commander in Chief,” the Auditor published a proclamation which 
he had prepared in concert with the attorney for the mine operators, 
establishing a permit system for employment in the mines. It was 
submitted to the general, “as a matter of courtesy, to give the applica- 
tion dignity, and to receive assurance, in case there u’as an attempt to 
obstruct its enforcement, that [the Auditor] could call on the troops 
. . . for protection.” The  proclamation, as posted, bore the endorse- 
ment: “Examined and approved. H. C. Merriam, Brigadier-General, 
United States rirmy.” This order required that an applicant for work 
in the mines must sign a statement which, inter alia, recited that he 
believed that the crimes had been perpetrated by the miners’ unions of 
the Coeur d’-Alene, and continued: “I hereby express my unqualified 
disapproval of said acts, and hereby renounce and forever adjure [sic] 
all allegiance to the said miners’ unions. . . .”  The representative of 
the state authorized to pass upon these applications to work was none 
other than the company doctor, who drew his compensation as such 
from deductions made by the company. 

FVhen Mr. Root became Secretary of War, he took steps to extricate 
federal troops from this situation. 

This episode has had an unpleasant notoriety in the history of the 
labor movement. The  House .Military Affairs Committee held hear- 
ings and rendered majority and minority reports. Then the Industrial 
Commission went over the ground again. The  case has generally been 
regarded as an example of how such an emergency should not be 
handled, particularly because it threw the authority and power of the 
United States behind the policies of state officials, no matter how 
partial or  benighted such policies might be.loO 

It is hardly to be supposed that Mr. Justice Black and those who 
joined with him would with full knowledge have singled out this 
episode as a model to be followed. The  fact that the emergencies of 
1892 and 1899 seem to have been confused suggests rather that the 
reference was made without any detailed examination, simply be- 

gsE.g . ,  In re k y l e ,  6 Idaho 609, 57 Pac. 706 (1899). 
‘OOThis account is based on H. R. REP. No. 1999, 56th Cong., 1st. Sess. (1900); SEX. Doc.  

So.  142, 56th Cong., 1st Sess. (1900); Report ofthe Industrial Cwnmirrion, H. R. Doc.  No. 181, 
57th Cong., 1st Sess. (1901); BERMAS, L-\BOR DISPUTES ASDTHE PRESIDEST (1924) 36et reg.; 
BIRKHILIER, MILIT.ARY GOVERWEST ASD MARTI.AL L.iw (3d ed. 1914) 494 e t  seq. See also 
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cause it appeared to support the proposition that military authorities 
ought to be subject to the civil government.’O’ J-et the fact that the 
Justices saw no reason to pause over a narrative \\.hich shoii-s the 
Federal Government, \{.hen acting to fulfil the guarantee of Article 
I i 7 ,  Section 4, of the Constitution, handingow- a portion of its armed 
forces to do as bidden by the representative of a got’ernor in suppres- 
sing an industrial conflict, tends to confirm the impression that  they 
did- not analyze intensively the problem of executive action in time of 
emergency. They \\.anted to condemn the military trial of civilians 
under the “.\lilitary Government” of Ha\\.aii-a conclusion n.hich one 
can very readily understand-and, one may suppose, n’ere unan’are 
of the shadon.; n.hich their language cast upon the problem. 

To build up stereotypes of “the civil pon.er” and “the military” 
tends to confuse analysis, just as “bureaucracy,” “administrative des- 
potism,” and the like promote conceptualism in the consideration of 
other vexed problems of government. O f  course the military forces of 
the United States are aln.ays subordinate to the civil authority: they 
have never set a President in a\ve or displayed any unv.illingness ti) 
obey the directions of the Secretary of \\.are This \\.as true even in 
Ha\i,aii. But the subordination is through the legally established chain 
of command, up through the Chief of Staff to the Secretary of \\.ar, 
and not to any state or inferior federal civil officer.lo2 Ordinarilv the 
operations of the -Army are largely self-contained. But on certain 
extraordinary occasions, recognized by the Constitution and the la\i.s, 
the duties of a military commander impinge upon fields \\,hich are 
normally reserved to the individual or belong to the civil agencies of 
government, state, federal, or territorial. On  such an occasion it is the 
duty of the commander to do no more-but not a \!.hit less-than the 
public danger requires. Zeal, misdirected because of obscurity of 
analysis, sometimes leads to excesses. \\’hat is needed, it is believed, is 
a firm conception of principle; the practical problems, though dif- 
ficult, are all susceptible of sound solution. 

\‘I 
The Application of Yammbita,’03 to test the validity of a trial for \\ ar 

crimes, uas  presented to the Supreme Court by officers \ tho had 

lo‘ If an instance \\as Lvanted to illustrate the principles \\ hich should govern such a use of  
federal military power, it is believed that the instructions of Secretary of \Yar Garrison in 1Y14 
when troops \rere sent into the mine fields of southern Colorado, vould have given oiser 
counsel. They are set out in Federal AidinDomestic Disturbances. SF.\. DOC.. SO. 263. 67th Cong.. 
2d Sess. (1922) 3 1 3  et seg. 

’OZIn this connection one may recall thePossee Comitatus .\ct ofJune 18, 18;8. 20 S 1’1 I .  162 
(1878), 10 U.S.C. § 15 (1940), I\ hich made it unlau-ful to employ any part ofthe .\rmy as a p s e  
comitatus or otherwise, save as expressly authorized by the Constitution or  by act of Congress. 

‘0366 Sup. Ct. 310 (Feb. 4. 1946). 
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flown half way around the world in order that their professional and 
official duties as defense counsel might be fully discharged. The  one 
aspect of the case in which the Justices were unanimous was that the 
defense had been conducted throughout with outstanding skill and 
resourcefulness. 

Tomoyuki Yamashita was commanding general of the Fourteenth 
Army Group of the Japanese Army in the Philippine Islands, prior to 
his surrender to the United States forces on September 3, 1945. H e  
was held as a prisoner of war until September 25, when a charge of 
having violated the laws of war was served upon him and his status 
was changed to that of one held to answer for a war crime. On October 
8, at Manila, the accused was arraigned before a military commission 
of five general officers, and pleaded not guilty. L4 bill of particulars, 
setting forth sixty-four specifications, was filed at that time. T h e  
commission adjourned until October 29, to permit the six officers 
assigned as defense counsel to prepare for trial. When it reconvened, 
the commission denied a motion to dismiss the charge as failing to 
allege a violation of the laws of war. At this time a supplement bill of 
particulars, containing fifty-nine items, was filed. The  prosecution 
continued until November 20, and the defense opened the next day. 
On December 7, the accused was found guilty and sentenced to death 
by hanging. lo4 

On November 12, while the trial was proceeding, an action was 
instituted in the Supreme Court of the Commonwealth of the Philip- 
pines seeking writs of habeas corpus and prohibition directed to 
General Styer, Commanding General, United States ,4rmy Forces in 
the Western Pacific, by whose order the commission had been con- 
vened. Relief was denied in a judgment of November 27.1°5 

On November 26, counsel dispatched by air a petition to the 
Supreme Court of the United States for writs of habeas corpus and 
prohibition. lo6 Then,  when the judgment of the Philippine court was 
handed down, a petition for certiorari was forwarded to the Court. On 
December 17, the Attorney General having indicated that the latter 
petition was in transit, the Court granted a stay of proceedings until 
the two matters could be considered together. The  Secretary of War 
was requested to advise the military authorities of this action. On 
December 20, the Court entered an order setting January 7, 1946, for 

lo41d. at 343. 
Io5Transcript of Record, pp. 71- 72,  77, Yamashita v. Styer, 66 Sup. Ct. 340(Feb. 4, 1946). 
loBThe prayer, not without reason, included the following: “. . , that should this Honorable 

Court decide that this petition cannot be filed as an original proceeding, that the Honorable 
Robert P. Patterson, and General Douglas A.  MacArthur, and Lieutenant General U’ilhelm D. 
Styer, be prohibited from executing any sentence of the Military Commission” until the 
outcome of the proceedings in the Supreme Court of the Philippines and, if need be, thereafter 
on certiorari. Petition, pp. 13-14, Application of Yamashita, 66 Sup. Ct.  340 (Feb. 4, 1946). 
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oral argument. Counsel \t ere permitted to file their briefs in mimeo- 
graphed form. 

The  petitions for M rits and certiorari \I ere denied on February 4 in 
an opinion by l l r .  Chief Justice Stone. Justices Murphy and Rutledge 
filed dissents. 

Some question \I as raised mzhether the military commission \I as 
properly constituted, but this need not detain us. General A1ac;irthur 
had been directed by the Joint Chiefs of Staff to proceed u ith the trial 
of Japanese \I ar criminals, and accordingly had ordered General Styer 
to bring Yamashita before a military commission on the charge pre- 
pared at  General Mac-Arthur’s headquarters. Simultaneously the 
higher headquarters prescribed Regulations Go\ erning the Trial of 
JVar  criminal^,'^' of uhich Paragraph 16, “Evidence,” became one of 
the controversial issues of the litigation. 

The first really serious question m a s  the sufficiency of the charge, 
11 hich ran in these terms: 

Tom0 uki Yamashita, General Imperial Ja anese Army, be- 

places in the Philippine Islands, while commander of armed forces 
of apan a t  bar  uith the Cnited States of .America and its allies, 

mander to control the operations of the members of his command, 
permitting them to commit brutal atrocities and other hi h crimes 
against people of the Cnited States and of its allies and ckpenden- 
cies, particularly the Phili pines; and he, General Tomoyuki 
Yamashita, thereby violate B the laus of u ar.lo8 

T h e  bill of particulars began by specifying that: “Betu een 9 October 
1944 and 2 September 1945, at Manila and other places in the Philip- 
pine Islands, members of -Armed Forces of Japan under the command 
of the -Accused committed the following. . . .”log Counsel for the 
petitioner contended that “in essence , . , the petitioner is not 
charged u i th  having done something or u i t h  having failed to do 
something. He is charged merely Lvith having been something, to M it: 
a commanding officer of a Japanese force v hose members offended 
against the lav of \~ar.””O 

One \\ onders why the charge mas framed as it v as, indicting the 
accused from the angle of negligence and then specifying a host of 
offenses by those under his command, from which it mas to be 
concluded that the accused had violated the duty n hich international 
la\+ imposes upon a commander. Did he (1) affirmatively direct the 
commission of the crimes; or (2) countenance their commission by 

t\\ een 9 8 ctober 1944and 2 September 1945, at P lanila and at other 

un II amfully disregarded and failed to discharge his duty as com- 

’O’Transcript of Record, p. 14et s q . ,  Yamashita \ .  Styer, 66 Sup. Ct.  340 (Feb. 4, 1946). 
’o*Zd.  at 10. 
‘09Zd.  at 24. 
“OBrief for Petitioner, p.  29, .\pplication of Yamashita, 66 Sup. Ct.  340 (Feb. 4, 1946). 
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those under his command; or ( 3 )  simply fail to check, to inspect, and to 
exercise control over the forces for which he \bas responsible? Of 
course, a commander is not “criminally amenable as a guarantor 
against sporadic acts of individual lawlessness.””’ T h e  issue Lvhich 
the prosecution raised, it kvould seem, really came to this: a com- 
mander has a duty, so far as he can, to cause the rules of warfare to be 
observed; did this commander do all he could have done, under the 
prevailing circumstances, to perform that duty? The  charge could 
have been framed more clearly, and presumably the evidence avail- 
able would have supported more positive language. Still, it is believed 
that the Court was sound in its conclusion: 

Obviously charges of violations of the law of war triable before a 
militar tribunal need not be stated \\ ith the precision of a common 

charge, tested by any reasonable standard, adequately alleges [sic] a 
violation of the law of war. . , . 

law in B ictment. . . . But we conclude that the allegations of the 

1 1 2  

,Mr. Justice Murphy passes some pretty censorious comments upon 
the indictment as giving scope to “vengeance” and “the biased will of 
the victor.” His assertions should be considered attentively. Bias and 
lack of objectivity are of course to be condemned-w herever they 
appear. Throughout his account, and particularly in the passage 
Lvhere he restates the charges in his own he gives one to 
understand that Yamashita’s alleged derelictions were really excusa- 
ble because in truth the success of our attacks had made it impossible 
for him to control his troops. This reiteration that the atrocities of the 
soldiers were committed under battle conditions seems to be a gratui- 
tous assumption, not reflected in the record. The assertion that “Inter- 
national law makes no attempt to define the duties of a commander of 
an army under constant and overwhelming assault . . is, with 
respect, believed not to be correct. His duty is to do not the impossi- 
ble, but as well as he can. Further on the assertion is made that “All of 
this was done without any thorough investigation and prosecution of 
those immediately responsible for the atrocities, out of which might 
have come some proof or  indication of personal culpability on 
petitioner’s part.” 115 Unless this is derived from some source outside 
the record, it Lvould appear to be quite unwarranted. A thorough 
investigation of alleged war crimes is a tedious and discouraging 
business, and it may be a long time before the results become evident. 
It is known that such investigations had been neglected? The  fact that 
the highest commander was put on trial first does not appear im- 

‘“Brief for Respondent, p.  5 5 ,  .%pplication of Yamashita, 66 Sup. Ct. 340 (Feb. 4, 1946). 
11*66 Sup. Ct. at 349. 
ll3Zd, at 356-57. 
l141d. at 357. 
l15Zd. at 359. 
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proper; other trials seem to be coming on in due course. The  opinion 
goes on to mention the need for “objective judicial revie\\.” and “a 
dispassionate attitude t o u x d  a case of this nature.” Objectivity and a 
dispassionate attitude are greatly to be desired, and certainly the 
record in Yamashita’s trial discloses matters calling for serious atten- 
tion. But the deficiencies should not be made to appear greater than 
they \\.ere. 

l l r .  Justice Rutledge’s dissenting opinion displays an anxious sol- 
icitude that these military trials meet the standards of the Anglo- 
American legal tradition, and he himself exemplifies in his careful 
examination of detail the fairness \\.hich he commends as a precept. 
\\’hether one agrees \\.ith him or not on his several points-and 
individuals \\,ill vary greatly in their evaluation of the competing 
interests involved-one must respect the ideal of justice for u.hich he 
is striving. 

He found the proceedings vulnerable, among other reasons, for the 
denial of an opportunity to prepare a defense. O n  reflection one 
concludes that this stemmed from the tremendous scope of the bill of 
particulars, In order to prove Yamashita’s criminal negligence, the 
prosecution had specified a host of crimes by his subordinates, each of 
these events being in itself a matter on \\.hich a protracted trial might 
have been held. Surely it is desirable that a much higher degree of 
selectivity be observed in the preparation of \\-ar-crimes charges. It is 
\\.orse than needless to charge all the atrocities the accused appears to 
have committed; the prosecution \t,ould do far better to select a feu  
specific offenses \\.hich can be abundantly proved, and then have a 
trial \vhich meets any reasonable standard of justice. 

The follo\\.ing “particular” is cited, not as typical, but as being 
perhaps the loosest of the specifications: 

7 2 .  During the period from 9 October 1944 to about 1 Sep- 
tember 1945, in the Philippine Islands generally, deliberately, 
undertaking to terrorize, brutalize, massacre and exterminate non- 
combatant civilian men, \\‘omen and children, and to pillage, loot, 
devastate, bum and othenvise destroy to\\.ns, cities and other 
settlements, and ublic and private property, including property 

charitable purposes . l I 6  

used exclusively P or religious, educational, hospital, scientific and 

The question as to n,hat standard of proof should be required is a 
burning issue about Lvhich any universal agreement is doubtless im- 
possible. \Ye come to it in this case via a troublesome problem of 
statutory construction. The Articles of enacted by Congress 
apply, in general, only to the system of courts-martial through \vhich 

llSTranscript of Record, p. 3 Y ,  Yamashita v.  Stper, 66 Sup. Ct. 340 (Feb. 4, 1946). 
I1’4i STIT. 78: (i920), i o  L, s. c. § 1461 (1940). 
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justice is administered to persons subject to military law. ,4 few 
articles, however, speak also of military commissions as well as 
courts-martial. A military commission is the tribunal which has 
been developed in the practice of our Army for the trial of persons not 
members of our forces who are charged with offenses against the law 
of war or, in places subject to military government or martial rule, 
with offenses against the local law or against the regulations of the 
military authorities. One of the Articles of War which does embrace 
this tribunal of the common law of war is the following: 

Art. 2 5 .  Depositions-When Admissible.-A duly authenti- 
cated deposition taken u n reasonable notice to the opposite party 
may be read in evidence Efore any militar court or commission in 
any case not capital, or in any proceeding efore a court of inquiry 
or a milita board, if such deposition be taken when the witness 
resides, is xund, or is about to go beyond the State, Territory, or 
District in which the court, commission, or board is ordered to sit, 
or beyond the distance of one hundred miles from the place of trial 
or hearing, or when it appears to the satisfaction of the court, 
commission, board, or appointin authority that the witness, by 

reasonable cause, is unable to ap ear and testif in person a t  the 

!e adduced for the defense in capital cases. 

reason of age, sickness, bodily in F irmity, imprisonment, or other 

lace of trial or hearing: Provided, t K a t  testimon 1 2  deposition may 

Both because of this provision, and also on the broader ground of the 
lower probative value of affidavits, the Court was concerned to know 
how far such material had been used as proof by the prosecution. In 
response to a request from the bench, the ,Assistant Solicitor General 
later reported by letter that “On the basis of an analysis of all the 
evidence in the trial of Yamashita before the military commission, we 
find that in only seven specifications were affidavits used as the sole 
means of proof. In 59 specifications the proof offered did not include 
affidavits. In 35 specifications both oral testimony and affidavits were 
used .” 2o 

We look first to the construction of the statute. Certainly if the 
military commission which tried Yamashita was within Article 25 of 
the -Articles of IYar, then depositions were not admissible against him. 
But the Court held that a commission to try an alleged war criminal is 
not embraced within that Article of War. The  revision of 1916 reached 
out and made “subject to military law” some who theretofore would 
have been triable by military commission but not by court-martial. 
T h e  persons thus caught in were thenceforth triable by either of those 
tribunals. But the jurisdiction of military commissions as it existed 
under the common law of war was expressly saved by Article 15 of the 

l18.4. u’. IS,  23, 24, 25, 26, 27, 38, 46, 80, 81, 82, 115. 
Il941 STAT. 792 (1920), 10 U. S. C. 8 1496 (1940). 
lZ0Brief for Respondent, p. 80, ;\pplicatiori of Yamashita, 66 Sup. Ct. 340 (Feb. 4, 1946). 
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AArticles of I\.ar. Consequently, a camp follo\ver, no\$. being “subject 
to military la\\.,” might be tried by either a court-martial or a military 
commission, and in either tribunal v.ould have the benefit of -Article 
2 5 .  An alleged n’ar criminal, hon.ever, not ha\-ing been made “subject 
to military lau.” by the statute, received none of its protection and 
remains triable simply by the rules knoum to the common law of \\.are 
This brief summary skims over the intricacies of the question. The 
Court’s construction is ingenious, and relies heavily on the explana- 
tion of General Croir.der in sponsoring the changes before committees 
of Congress.lZ1 For reasons Lvhich n i l 1  be set out presently, the result 
v.ould seem a desirable one; but simply as a matter of construing the 
language of a statute, l l r .  Justice Rutledge nould seem to have the 
better of the argument. The Court, it is interesting to note, reached its 
conclusion on this point more boldly than did the Government’s 
brief.lZ2 

-A similar question arose as to u.hether Article 38 of the ;irticles of 
\Tar 123  requires “the rules of evidence generally recognized in the trial 
of criminal cases in the district courts of the United States” to govern 
the proceedings of military commissions. The Court held, quite con- 
sistently, that the distinction it had just made betu.een the statutory 
and the common-lan,-of-n.ar jurisdiction of a military commission \\.as 
also applicable here. Quite aside from this, it is obvious that .Article 38 
is permissive--“The President may”-and that the regulations \r.hich 
he is empon.ered to issue shall apply the rules of evidence only “in so 
far as he shall deem practicable.” So, even if one should disagree n.ith 
the Court’s interpretation of Article 2 5 ,  one might nevertheless agree 
n.ith the Government’s brief that “In the absence of action taken by 
the President under the 38th Article of If’ar to prescribe the procedure 
and rules of evidence to be folloLved by military commissions, such 

The Court’s conclusion u’as that “The .Articles left the control over 
the procedure in such a case \$.here it had previously been, u.ith the 
military command.’’125 Hence, the question is settled, and it is not 
doubted that the Court settled it lvith due regard not merely for the 

tribunals are not governed by statutory rules. , . . ” 1 2 4  

‘ “ S t \ .  R t p .  S o .  130, 64th Cong., 1st Sess. (1916) 40. 
l Z 2  See Brieffor Respondent, p. 60, ApplicationofYamashita, 66 Sup. Ct.  34O(Feb. 4. 1946). 
1 * 3 ” . ~ r t .  38.  President .\lay Prescribe Rules.-The President may. by regulation. which he 

may modify from time to time, prescribe the procedure, including modes of proof, in cases 
before courts-martial, courts of inquiry, military commissions, and other military tribunals, 
which regulations shall, in so far as he shall deem practicable, apply the rules of e\-idence 
generally recognized in the trial of criminal cases in the district courts of the United States: 
Provided. That nothing contrary to or inconsistent Hith these articles shall be so prescribed: 
Providedfurther, That all rules made in pursuance ofthis article shall he laid before the Congress 
annually.” 41 STXT. 794 (1920), 10 70 C.S.C.  5 1909 (1940). 

‘*‘Brief for Respondent, p. 59, .\pplication of Yamashita, 66 Sup. Ct. 340 (Feb. 4, 1946). 
lz566 Sup. Ct. a t  350. 
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problem of the statutory languagelZ6 but also for the practical conse- 
quences of its decision. The  opinion is ventured, with deference, that 
the Court reached a desirable result. Take first the much controverted 
matter of the rules of evidence, and in particular those promulgated by 
General MacArthur’s headquarters. 12’ These provisions seem to have 
been derived from three sources. The  expression, “probative value in 
the mind of a reasonable man,” comes from President Roosevelt’s 
order convening a military commission for the trial of the saboteurs in 
1942. lZ8  Subparagraph a blends this language with provisions de- 
rived from the Regulations for the Trial of War Criminals which the 
British Government promulgated by Royal &‘arrant of June 14, 

lZ6The  justices had given this matter some study, and had differed among themselves in their 

Iz‘Paragraph 16 of the Regulations Governing the Trial of LVar Criminals: 
“16. Evidence.-a. The commission shall admit such evidence as in its opinion would be of 

assistance in proving or disproving the charge, or such as in the commission’s opinion would 
have probative value in the mind of a reasonable man. In particular, and without limiting in any 
way the scope of the foregoing general rules, the following evidence may be admitted: 

(1) Any document which appears to the commission to have been signed or issued 
officially by any officer, department, agency, or member of the armed forces of any 
government, without proof of the signature or of the issuance of the document. 

(2)  Any report which appears to the commission to have been signed or issued by the 
International Red Cross or a member thereof, or by a medical doctor or any medical service 
personnel, or by an investigator or intelligence officer, or by any other person whom the 
commission finds to have been acting in the course of his duty when making the report. 

(3)  Affidavits, depositions, or other statements taken by an officer detailed for that 
purpose by military authority. 

(4) Any diary, letter or other document appearing to the commission to contain 
information relating to the charge. 

(5)  A copy of any document or other secondary evidence of its contents, if the commis- 
sion believes that the original is not available or cannot be produced without undue delay. 

The commission shall take judicial notice of facts of common knowledge, official govern- 
ment documents of any nation, and the proceedings, records and findings of military or other 
agencies of any of the United Nations. 

A commission may require the prosecution and the defense to make a preliminary offer of 
proof, whereupon the commission may rule in advance on the admissibility of such evidence. 

If the accused is charged with an offense involving concerted criminal action upon the 
part of a military or naval unit, or any group or organization, evidence which has been given 
previously a t  a trial of any other member of that unit, group or organization, relative to that 
concerted offense, may be received asprima facie evidence that the accused likewise is guilty of 
that offense. 

The  fmdings and judgment of a commission in any trial of a unit, group or organization 
with respect to the criminal character, purpose or activities thereof shall be given full faith and 
credit in any subsequent trial by that or any other commission of an individual person charged 
with criminal responsibility through membership in that unit, group or organization. Upon 
proof of membership in such unit, group or organization convicted by a commission, the burden 
of proof shall shift to the accused to establish any mitigating circumstances relating to his 
membership or participation therein. 

The official position of the accused shall not absolve him from responsibility, nor be 
considered in mitigation of punishment. Further, action pursuant to order of the accused’s 
superior, or of his government, shall not constitute a defense, but may be considered in 
mitigation of punishment if the commission determines that justice so requires.” Transcript of 
Record, pp. 18-20, Yamashita v. Styer, 66 Sup. Ct.  340 (Feb. 4, 1946). 

“Such evidence shall be admitted as would, in the opinion of the President of the 
Commission, have probative value to a reasonable man.” 7 FED. REG. 5103 (1942). 

conclusions, inExparte Quirin, 317 U.S. l(1942). 

b. 

c. 

d .  

e. 

f. 
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1945.lZy Then  the draftsman appears to have looked for inspiration to 
the Charter of the International hlilitary Tribunal annexed to the 
Agreement of .August 8, 1945, among the .American, French, British, 
and Soviet Governments for the prosecution and punishment of the 
major -\\ ar criminals of the European Axis. 130 Subparagraph b comes 
from LArticle 2 1 of the Charter; Sub-paragraphc is similar to .Article 24 
(d). The  provisions for proceeding against members of organizations 
adjudged criminal are kindred to ,Article 10. Sub-paragraphf com- 
bines L\rticles 7 and 8 of the Charter. 

In other oierseas theaters, it has also proved necessary to adopt 
rules on the admissibility of evidence different from those -\\ hich 
obtain in jury trials in American and British courts. T h e  rule for the 
military go\ ernment courts in the hlediterranean Theater of Opera- 
tions -\{.as framed by British and American o f f i c e r s f o r  military 
government there -\\as a combined enterprise--\! ith a solicitude that 
considerations of justice and fair dealing should receive the maximum 
weight compatible u ith the security of our forces and the success of 
their operations against the Axis powers. The  result \vas as follou s: 

t in r\llied Military Court shall admit such evidence includ- 
ing hearsay as in its opinion is relevant and material to the charges 
before it and shall, in deliberating on the judgment in each charge, 
take into consideration the nature of the evidence produced and the 
degree of reliance which can reasonabl be placed upon it. 

called as a u itness is admitted as evidence under the rule, it must be 
borne in mind that no opportunity for cross-examination as to the 
facts set out in the statement u as given and that even if the state- 
ment is not inaccurate it may create a wrong impression by being 
incomplete. 

Original documents should always be produced unless lost 
or d e ~ t r 0 y e d . l ~ ~  

(a) 

(b) \There a written statement ma B e by a person u ho is not 

(c) 

In the European Theater, the Outline of Procedure for Trial of 
Certain LVar Criminals by General and Intermediate Military Gov-  
ernment Courts summarizes the rules of evidence prevailing there in 
the follo\ving language: 

a. -A ,Military Government Court shall in general admit oral, 
a bearing on the issues before 

is of probative value, and 
in its opinion is of no value as 

proof. 

'*@Published in Special . irmy Order A. 0. 8111943, June 16, 1945. The \Var Crimes 
Regulations (Canada), P. C. 5831, adopted by Order in Council of August 30, 1945, generally 
follow, but go somewhat further than the British rules of evidence. 3 C i U  i ~ ~ i x  \V+RORDERS 
~ S D  REGUL.~TIOSS (1945) 37 1 et seq. 

130(194j) 1 3  r. s. DLPT OF STATE BCLL. 2 2 3 .  
1 3 '  .%LLIED C O S T R O L  CO\ t \ f lSSl (JS ,  COSSOLID. iTLD ISSTRUCTIOXS FOR .\LLILD >11LIT+R\ 

COURTS (1944) 5 7 .  
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The court shall in general require the introduction of the 
best evidence available. Hearsay evidence, including the statement 
sworn or unsworn of a witness not produced, is admissible; but if 

is to admit 

b. 

and controverted, every effort should be 
of the witness, and an adjournment 

before finding only when the accused person has introduced evi- 
dence as to his own good character or as to the bad character of any 
witness for the prosecution. 

The court may at any stage of the examination question any 
witness and may call or recall any witness at any time before 
finding, if it considers it necessa 

be shown such confession was voluntarily made and the Court may 
exclude it as worthless or admit it and give it such weight as in its 
opinion it may deserve after considering the facts and circum- 
stances of its execution. 

d. 

in the interest of 'ustice. 
e. To admit in evidence a co 2 ession of the accuse d , it need not 

T h e  provision adopted by the four governments signatory to the 
agreement for the trial of major war criminals of the European Axis is 
as follows: 

The Tribunal shall not be bound by technical rules of evidence. 
It shall adopt and apply to the greatest possible extent expeditious 
and non-technical rocedure and shall admit any evidence which it 
deems to have pro !I ative value.132 

Bearing in mind the respect which is held in this country for the 
views of the English judiciary in all that relates to the fairness of 
criminal trials, the following expressions of Lord Maugham and Lord 
Roche, in a debate in the House of Lords on war criminals, may be 
received with respect. Lord Maugham said in part: 

. . . I must say I am thoroughly of the opinion that war crimes 
should not be tried by lawyers and eople who are bound by the 
rules which would obtain in a Britis K court of justice. I think they 
should be tried by military tribunals, or main1 military tribunals, 
who will not be bound b the strict rules whic we find work very 
well with respect to sucl  crimes as the Courts have to try in this 
country, but who will be bound simply by ordinary opinions of 
fairness and justice which obtain just as strongly in a military court 
as in a court of lawyers. The more I think over the matter the more 
it seems to me clear that that must be so. . . . 

It is clear, too, that rules of evidence which ap ly to cases of trial 
in a country where the witnesses are nearly a1 P of them in your 
jurisdiction are one thing, but quite another thing are the rules of 
evidence when you have got to get witnesses from all over the 
Continent who are subject to entirely different ideas of law, who 

132hrt. 19, Charter of the International Military Tribunal (1945) 1 3  U.S. DEP'T OF 
STATE BCLL 226. 
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are perhaps not all of them aivare of the sanctity of an oath, and 
urhom it i f ~ i l l  be very difficult to get before a tribunal. People of that 
kind ought not to be judged by principles which \!.e apply in a court 
of justice Lvith a Judge of the High Court sitting and able to put 
forth the principles \vhich we have adopted for many years and 
v.hich are suitable for our count , but are not in the least suitable 
for some of the sort of crimes \v x ich would have to be tried.’33 

Lord Roche concurred: “I confess I ani by the side of \‘iscount 
Maugham in n.ishing for not too meticulous, la\\yer-like methods in 
our proceedings.”134 

It wi l l  perhaps lend realism to the problem to recall that an invading 
army must have tribunals to enforce the regulations it immediately has 
to make, to punish crimes against the local la\{., and to deal \\.ith spies 
and violators of the lalvs of Lvar. One major phase in planning the 
invasion mill be to draft and print the regulations \t,hich it \+,ill be 
necessary to impose, to prepare for an effective distribution of the 
local stocks of food, to concert methods for restoring the minimum 
essentials of community life, etc. ;\n appropriate system of courts 
must be available to support this military government. The system 
must be flexible and mobile. to a degree never dreamt of by those w.ho 
plan judicial reforms at home. \Then troops first land, there \vi11 be no 
judicial officers a t  hand, and the scheme of military tribunals must be 
such that a line officer can understand it. \.17hen shipping space is 
available, legal officers nil1 be brought on.  Presently conditions be- 
come somen.hat more stable. Grades of courts must be established 
suitable to the varying gravity and difficulty of the cases. .An appro- 
priate method of reporting trials and keeping records must be pre- 
pared, and a system of supervision and revien. instituted. The  situa- 
tion will be constantly evolving as the army advances. Perhaps enough 
has been said to demonstrate that certainly at this stage it is utterly out 
of the question to talk of the rules of evidence applicable to jury trials 
in the courts at home. The line officer would say it was a lot of lanyers’ 
technicalities and that it didn’t make sense-and he vwuld be right. 
.And, for the ultimate interest of justice, it is undesirable for the soldier 
to believe that the laiv exacts the impossible. The rule quoted aboi-e 
for the Allied hlilitary Courts is, hou.ever, the sort of statement u.hich 
can be used under field conditions, Lvith fairness to the accused. The 
mind of the trier is directed, not to artificial rules, but to the rational 
element involved in deciding whether the accused did commit the 
offense Lvith w,hich he is charged.13j 

133 1 3 5  H. L. Dtm. (5th ser. 1945) 663. 
13*1d. at 678. 
13jCompare the rule u hich the Circuit Court of .\ppeals for the Second Circuit laid doa n for 

an administrative tribunal: “Lye are of opinion that evidence or  testimony, even though legally 
incompetent, ifof the kind that usually affects fair-minded men in the conduct of their daily and 
more important affairs, should be received and considered; but it should be fairly done.”& John 
Bene 8i Sons, Inc. v.  FTC,  299 Fed. 468, 471 (1924). 
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Perhaps all this will be admitted, but it will be asked what this has to 
do with the trial of alleged war criminals after hostilities have ceased. 
&Admittedly there is greater possibility of prescribing the common-law 
rules of evidence. Yet it is submitted that this is not desirable. If one 
has an effective court system in operation, and people have learned to 
make it \vork, there is much to be said for carrying on. Local counsel 
who appear in these military courts can understand a simple, rational 
system of proof, but ordinarily u.ould not comprehend our rules of 
evidence. The  matter, however, is more than one of convenience. For 
some years the leaders of the Axis governments and their followers 
systematically inflicted death and misery beyond one’s power to 
comprehend. Almost all of the guilty \vi11 certainly escape. T h e  utter 
magnitude of the problem of tracing out the Lvrongdoers is staggering. 
In many cases the victims were exterminated. The  crimes were com- 
mitted ai thin the enemy’s country, and today it is difficult beyond 
belief to assemble the witnesses and materials requisite to providing 
\{.hat man committed what specific crime. Evidence may lie thick at 
hand, but the task of making it yield specific accusations is discourag- 
ing. -And yet one feels that, so far as resources and prosecuting staff are 
made available, the worst of these people ought to be tried and 
punished. This seems a dictate of justice, not of vengeance. Difficul- 
ties of working up  a case are so great that a prosecutor is not likely to 
waste his resources on any but the most notorious offenders. Sup- 
posed hatred of the victor for the vanquished is believed to have very 
little to do with the motivation. What strikes one’s mind in looking, for 
instance, at the man who ran the camp at Dachau is not that he is a 
German, nor that he was on the losing side, but that he inflicted 
human misery whose measure surpasses one’s comprehension, just as 
no valley one has ever seen before has prepared one to appreciate the 
vastness of the Grand Canyon. 

The  specific question is whether a tribunal convened to try an 
alleged war criminal is precluded from giving consideration to evi- 
dence which would be excluded in a jury trial in a federal court. In the 
light of the Court’s decision in Application of Yamabita, the answer is 
no. The  members of the commission perform, of course, the functions 
of both judge and jury, and so must themselves direct their minds to 
the question of what they shall admit to the consideration of their 
minds. Even under the probative value rule, they must not make a 
finding of guilt unless on the basis of the materials presented their 
minds are convinced that the accused committed the offense charged. 

The matter of using depositions has a special importance in war- 
crimes trials. Of course a deposition should not be used if the witness 
is reasonably available. T h e  following may be taken as typical, how- 
ever, of the actual course of events. A concentration camp or 
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prisoner-of-war enclosure is taken by ad\-anced elements of the 
troops. The  \\.ar-crimes investigating team \id1 not be far, if at all, 
behind. It \vi11 begin to sort out the evidence \i.hich the inmates have to 
offer-multitudinous in quantity, though perhaps incomplete in de- 
tail. The victims \i.ere not invited up to the commandant’s office to 
hear him give the order \r.hen some of their number \{.ere to be beaten; 
and yet from a mass of circumstances \r.ith a significance \r.hich \$.ill 
never be lost on those whose lives were in constant peril, it n.as 
“knou.n” that those in charge \\.ere perpetrating certain enormities- 
“kno\rm,” that is, in the sense of the certain conviction which springs 
from observing the sequence of events. The thing itself speaks. Sow, 
of course, it \id1 be difficult for the investigators to elicit and record on 
the spot from all the inmates all the facts \\.hich relate to the proof of all 
the crimes of \i.hich they “know.” .Ind, of course, the liberated 
prisoners must be repatriated as soon as practicable. The \i.ar-crimes 
investigation teams in the European Theatre, and quite likely 
elsewhere as \\.ell, \!.ere so organized that there n’as an interrogator to 
ask questions from the point of vie\{. of the prosecution and another to 
cross-examine as though he \{.ere defense counsel, so as to make the 
fairest and the tightest record possible under the circumstances. Then 
the \r.itness was excused and proceeded on his \i.ay through the 
channels arranged for his repatriation. And the \r.ar-crimes investigat- 
ing team u’ent on to a further investigation, perhaps far removed from 
the scene of its last inquiry. It  is not practicable to maintain touch u.ith 
all the witnesses as they disappear into civil life. The records are 
examined, the very \vorst of those involved in the commission of 
crimes are picked out, the accused are located, charges are dra\vn, and 
the prosecutor appointed for the case prepares for trial. ,\lay he use a 
deposition-or must he locate, in &America, France, Poland, the Soviet 
Union, or elsetvhere, and bring back to the place of trial the victim 
\\.hose evidence is sought? The construction \i.hich the Court gave to 
Article 2 5  of the Articles of ITar in the Yurnashitu case makes it possible 
for the prosecution to use depositions in capital cases tried by military 
commission. O f  course, it is as much incumbent upon the tribunal as 
ever that it convict only those whom it is convinced, on the material 
before it, are guilty. It must not give to a deposition any more credence 
than in reason it is \vorth. In reaching its decision, it should consider: 
\That element of the case rests upon deposition? Has that element 
nevertheless been established beyond reasonable doubt? If not, the 
commission should not convict. 

A comparatively minor question in the Yurnarhitu case-minor as 
contrasted u i th  the issues just considered--\r.as the follo\r.ing: Does 
one taken prisoner of \var, and subsequently put on trial for offenses 
alleged to have been committed prior to his capture, enjoy the benefit 
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of the Geneva Prisoner of War Convention, and in particular Article 
60, to the effect that the protectingpower must be notified of a judicial 
proceeding directed against a prisoner? The  Court concluded that the 
Convention applied to prisoners of war only as prisoners of war; its 
Chapter 3 describes the offenses which prisoners of war may commit 
during captivity, the penalties which may be applied for those offenses, 
and the procedure by which guilt may be determined, and accord- 
ingly does not extend to the case of a war crime committed before 
capture. The same conclusion was reached within our Army during 
the war, after a careful consideration which did not lose sight of the 
fact that any sharp practice on our part might well lead to r e ~ r i s a 1 s . l ~ ~  
It is believed that the conclusion is perfectly sound. 

In Application of Homma, 13’ the Court was presented with a case 
analogous to that of Yamashita, and relief was denied in aper curiam 
opinion on authority of that case. Justices Murphy and Rutledge filed 
short dissenting opinions. 

The attempt by various governments of the United Nations to try 
the Axis “war criminals”-of late the expression “war criminals” has 
been used without precision to cover the various categories of 
offenders-is undoubtedly the largest judicial operation ever un- 
dertaken. There has been much discussion of the legal problems 
raised. Those questions present novel situations to test old principles, 
and some persons in positions of responsibility have believed it right at 
points to extend the boundaries of the law. Whatever one may think of 
these developments, no defendant, we may feel assured, will be 
condemned who has not certainly violated some old and established 
rule of international or municipal law. Practical, material, quantita- 
tive difficulties of breaking the mass into manageable tasks and of 
organizing to meet them have, however, far surpassed any problems 
of legal theory. Now time runs, and the actual accomplishments will 
appear pitifully small. The trial of any one case seems a herculean 
labor. But some cases have been prepared with meticulous care and 
presented with professional distinction, and some wicked men have 
been convicted. If there had been years available in which to gain 
experience, great improvements could have been made. Doubtless 
one mistake has been a tendency to try to prove too much in each 
case-in part a response, no doubt, to the magnitude of the offender’s 
sinning. So trials may seem interminable even while the accused is 
having inadequate time to organize his defense. ,4nd then up comes a 
record which, in petitioner’s brief and in Mr. Justice Rutledge’s 
dissent, makes a poor showing. One may reflect, however, that in this 

‘ 3 6 0 P S .  JAG SPJGW 194418771 (unpublished opinion); see Brief for Respondent, p. 64, 
Application of Yamashita, 66 Sup. Ct. 340 (Feb. 4, 1946). This view had earlier been implied in 
2 BULL. J A G  51, 54 (1943). 
13’66 Sup. Ct. 515 (Feb. 1 1 ,  1964). 
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effort to prosecute Lvar criminals and other -Axis offenders,138 millions 
of guilty men will escape and probably not one innocent man u 4 l  be 
convicted. The  Supreme Court, \visely it is believed, has left the 
responsibility Mith the executive branch of the Government. The  
moral responsibility is indeed a heavy one, and those upon M hom it 
rests should persist with every effort to preserve all the essentials of 
truly fair and rational proceedings. 

1 3 *  Including here for the moment, as within the broad problem of . h i s  criminality, those \vho 
committed crimes against the Jews, Social Democrats, and various minority groups in Germany 
even before the war. Such acts were not war crimes, but they were violations of the laws of 
Germany. And they remained criminals by the German penal law, even though the Sazis \\ere 
in power. 
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DEFINITION AND 
GROWTH: HENDERSON ON 

CONSTITUTION 
COURTS-MARTIAL AND THE 

This article and Colonel \Viener’s response to it which follows 
are two of the classics of military criminal law. Referred to by 
courts and writers as “the massive articles,” they say about all that 
was worth sa ing in their time. They are frequently cited by 

brackets for the substantial range of problems subsumed by the 
juxta osition of military and constitutional law. Henderson is more 
popu P ar with those who take a restrictive view of the independence 
of the military justice system and Wiener is the protagonist of a 
vien based on special military requirements. Both are exhaustive, 
scholarly and vastly informative. 

federal and mi Y itary courts who use them as complete sources and as 
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COURTS-MARTIAL AND THE 
CONSTITUTION: THE ORIGINAL 

UNDERSTANDING? 

Gordon D. Henderson * 
Such is the peculiarity of life that eight score and eight years after 

the bill of rights was sent to the states for ratification one can say, as 
Mr. Justice Black did this year on behalf of the Supreme Court, that 
“as yet it has not been clearly settled to what extent the Bill of Rights 
and other protective parts of the Constitution apply to military 
trials.”l In the years since the formation of the Republic, the Supreme 
Court has enunciated a series of conflicting dicta that have led some 
writers and courts to think that the constitutional guarantees pro- 
tecting individuals from the abuse of federal power do not apply to 
those subject to military law.4 These dicta began with the statement 
by Mr. Chief Justice Chase in 1866 that “we think, therefore, that the 
power of Congress, in the government of the land and naval forces and 
of the militia, is not at all affected by the fifth or any other amend- 
ment,” continued with more ambiguous declarations such as “to 
those in the military or  naval service of the United States the military 

tocopyright 1957 by The  Harvard Law Review Association. Reprinted with permission of 
the copyright owner from 71 H-IRV. L. REV. 293 (1957). Permission for reproduction or other 
use of this article may be granted only by The  Harvard Law Review Association. 

*Member of the Bars of the District of Columbia and New York. A.B., 1951; LL.B., 1957, 
Harvard University. When this article was written the author was an Editor oftheHarvardLnu 
Review. 

‘Reid v. Covert, 354 U.S. 1, 37 (1957). 
*E.g., AYCOCK & WURFEL, MILITARY Law LNDER THE C‘SIFORV CODE OF MILIT.ARY Jus- 

TICE 198-201 (1955); W‘ISTHROP, MILITIRY LAW . ~ N D P R E c E D E S T S * ~ ~ ~ . ~ ~ ,  *241, *430n.27, 
*605 (2d ed. 1920) (hereinafter cited as WINTHROP); Sabel, Civil Sujepardt Bfore Courts-Martial, 
2 5  ,MISS. L. REV. 323, 332 11.65 (1941); 21  Geo. W.ASH. L. REV. 492 (1953). 

3E.g. ,  Expurte Benton, 63 F. Supp. 808 (N.D. Cal. 1945); United States ex rei. Innes v.  
Crystal, 131  F.2d 576, 577  n.2 (2d Cir. 1943) (dictum). 

See also Hearings on H.J. Res. 309 and Similar Meusures Bg‘ore tbe House Committee on Foreign 
Affairs, 84th Cong., 1st Sess., pt. 1, at 156 (1955). 

5Exparte Milligan, 71 U.S. (4Wa11.)2, 138(1866)(dictum).Butcf. Burdettv. Abbot, +Taunt.  
401, 449, 128 Eng. Rep. 384, 403 (Ex. Ch. 1812) (dictum), in which the Chief Justice said, “a 
soldier is gifted with all the rights of other citizens, and is bound to all the duties of other citizens. 
. . .” See also Heddon v. Evans, 35 T.L.R. 642 (K.B. 1919) (dictum). 

BExparte Quirin, 317 U.S. 1, 40 (1942) (dictum); United Statesexrel. Creary v. Weeks, 259 
U.S. 336, 343-44 (1922) (dictum); United States ex rel. French v. Weeks, 259 U.S. 326, 335 
(1922) (dictum); Grafton v. United States, 206 U.S. 333, 352 (1907) (dictum). 
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la\\. is due process,"' and have culminated recently in both flat affir- 
mations and a firm disai-ondg that the guarantees apply to courts- 
martial. 

One reason for the confused state of judicial opinion has been the 
narron. scope of review traditionally afforded by the civil courts to 
judgments of courts-martial. Court-martial proceedings have never 
been directly revievxble in the civil courts . l o  These proceedings 
could be attacked collaterally on petitions for habeas corpus," in suits 
for back pay,I2 or in actions against the court's members o r  those 
carrying out its orders for damages caused by illegal court-martial 
 proceeding^,'^ but in none of these cases did the scope of revieu 
extend beyond the question \\.hether the court-martial had esceeded 
its jurisdiction. Thus,  it \{.as virtually impossible for one subject to 
military jurisdiction to obtain an adjudication in the civil courts of his 
allegations that a court-martial had infringed his constitutional rights. 

\\'hen, inJohnson 71. ZerbstI4 in 1938, the Supreme Court extended 
the scope of habeas corpus revieit. of civil-court judgments to include 
the denial of constitutional rights among those jurisdictional issues it 
\\.auld adjudicate, most of the lo\r.er federal courts l 5  and the Court of 
Claims l 6  took advantage of their ne\\. freedom to hold that the con- 
stitutional guarantees contained in the bill of rights, \f.ith the excep- 
tion of the rights to grand and petit juries, applied to courts-martial. 

Ho\t.ever, the issue again became clouded when in l9jO the Su- 
preme Court, completely overlooking, it nou. appears,I7 Johnson z'. 
Zerbst, said that the scope of civil-court revieu. of courts-martial 
should not extend to constitutional questions . I 8  This statement led 
many people to think that the Court \\.as quietly indicating that the 
constitutional guarantees are inapplicable to co'urts-martial. But in 

'Reaves v ,  .\ins\vorth. 219 U.S.  296, 304 (1911) (dictum). 
BBums \-, \\'ilson, 346 U.S. 1 3 7 ,  142-43, 146-47, 149. 1 5 2 - 5 5  (IY53) (dictum); \ \ade \ .  

gJohnson v, Eisentrager, 339 U.S. 763, 783 (1950) (dictum). See also id. at 784 (dictum). 
'OThe present statute makes the judgments of courts-martial "final." 10 U.S.C. § 876 (Supp. 

I \ . ,  195;). See also .\drninistrative Procedure .Act P ?(a)(2), 60 Stat. 2 3 7  (1946), as amended, 5 
U.S.C. 8 100l(aX2) (1952). 

Hunter, 336 U.S. 684, 692, 6Y4 (1949) (dissenting opinion). 

"E.g., In  re Grimley, 1 3 7  U.S.  147 (1890). 
12E.g., Sua im v. United States, I65 U.S. 5 5 3  (1897). 
13E,g. ,  Dynes \-. Hoover, 61 U.S. (20 Hou .) 65 (1857);  \Vise v .  \\'ithers, 7 U.S.  ( 3  (:ranch) 

14304 U.S. 458 (1938). 
"E.g. ~ Bums v.  Lovett, 202 F.2d 3 3 5  (D.C. Cir. 1952). u f d  sub nom. Burns \ .  \\'ilson, 346  

U.S. 137  (1953); Povers v .  Hunter, I78 F.2d 141 (10th Cir. 1Y49),cert. denied, 3 3 Y  C.S .  Y86 
(1950); United Statesexrel. Innes v .  Him, 141 F.2d 664(3dCir. 1944); Schitav. King, 1 3 3  F.2d 
283 (8thCir. 1943): Sanford I-. Robbins, 1 1 5  F.2d 435 (5thCir. IY40),sert. denied, 3 1 2  U.S .  6Y7 
(lY41); see Henry v .  Hodges, I 7  1 F.2d 401,403 (2d Cir. 1948)(dictum),rert. denied. 336 C . S .  968 
( 1 Y 49). 

330 (1806). 

16E.g.,Shapiro v .  United States. 107 Ct. C1. 650. 69 F. Supp. 205 ( I Y 4 J  
''See Bums 5.. \Vilson, 346 U.S. 137, 848 (1Y53) (separate opinion). 
"Hiatt \-. Bronn .  339 U.S. 103 (1950). 
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1953 the Supreme Court decided Burns v. Wilson,lg in lvhich, using 
some language indicating that the bill of rights applies to courts- 
martial, the Supreme Court held that habeas corpus revieu of 
courts-martial judgments should be broader than it had been prior to 
Zerbst, although less broad than the corresponding reviev. of civil- 
court judgments because Congress had stated that the decisions of the 
military authorities should be “final.” The  Court held that claims of 
the denial by courts-martial of constitutional rights should be consid- 
ered on the merits by the civil courts only if the military authorities 
have not given them adequate consideration, stating that “it is the 
limited function of the civil courts to determine whether the military 
have given fair consideration to each of these claims.”20 Though the 
Court did not define the “fair consideration’’ that \vi11 bar civil-court 
review or make clear whether military decisions on questions of la\$. as 
well as on questions of fact may be withdrawm from review, its 
opinion should probably be read as establishing a moodz1 Lvhereby in 
future cases the civil courts, u.hile serving as the final protectors of 
constitutional rights, should give as much deference as possible- 
more deference than is given to the decisions of ci\-il courts-to 
military decisions. 

Because of the limited scope of article 111-court revien, of courts- 
martial it might be argued that it is meaningless to say that anyone has 
any constitutional rights before courts-martial.22 HoLvever, a person 
may have a constitutional right although that right cannot be enforced 
in an article I11 court. For example, the Constitution gives no right to 
have federal questions tried in article I11 courts; it allolvs Congress to 
regulate the federal-question jurisdiction of these Although 
it has been trenchantly argued that this congressional pou.er is not 
unlimited,24 it has not been considered unconstitutional to deny 
revien. in article I11 courts of state-court decisions involving federal 
questions, as the first Judiciary &Act did to some extent.25 Similarly, it 
Lvould not be contrary to the constitutional scheme to give the same 
finality to the judgments of federal legislative courts, such as the 
territorial courts, in some instances. The  framers relegated the en- 
forcement of military law to the tribunals to be set up by Congress 

‘’346 U.S. 1 3 7  (1953). 

2 1  Cfi Universal Camera Corp. v. S L R B ,  340 U. S. 474 (195 1). 
221n the Lbords of Justice Holmes, “legal obligations that exist but cannot be enforced are 

ghosts that are seen in the law but that are elusive to the grasp.” The Western Maid, 2 5 7  U.S. 
419, 433 (1922). 

346 U.S. at 144. 

23U.S.  COXST. art. 111, 8 1; id. art. 111, $ 2 ,  cl. 2. 

2 5  Act of Sept. 24, 1789, c. 20, I 2 5 ,  1 Stat. 8 5 .  Under the provisions of this section state-court 
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pursuant to its article I pon.er to regulate the armed forces.26 This 
court-martial system is as capable of enforcing the constitutional 
rights as it is of enforcing, as it does daily, the statutory rights of 
defendants. \\'hatever the n,isdom today of continuing the limita- 
tions on article 111-court revieu. of courts-martial, it \\.as no more 
impossible for the framers to think that the bill of rights could apply to 
the militarv judicial system than to think that it could apply to the 
article 111 iystem. 

hlost of the guarantees of the bill of rights have been incorporated 
into the Uniform Code of llilitary J u ~ t i c e , ~ '  and the Court of llilitarv 
.Appeals has stated that it \\,ill give these statutory provisions the same 
meaning as has been given to the constitutional provisions . 2 8  Ho\\.- 
ever, a majority of the Court of hlilitary Appeals thinks that the 
constitutional guarantees do not apply to persons in the service.2y 
Perhaps as a result, several of the decisions of that court in cases 
involving novel facts may be thought to differ from proper constitu- 
tional standards.30 Beginning in 195 3 ,  Chief Judge Quinn, influenced 
by the several opinions in the Burns v. Wilson litigation, has declared 
that the guarantees apply to ~ e r v i c e m e n , ~ ~  but he has not been able to 
convince the other tn.0 members of the court.32 

.An unprecedented number of .Americans have in the past fifteen 
years, and \{,ill in the future, become subject to military justice. The  
federal civil courts and the military authorities vi11 continue to have 
constitutional claims urged upon them by those subject to courts- 
martial. Because of these factors it is important to make an effort to 
resolve the question u.hether those in the service are protected by 
constitutional guarantees or derive their rights only from the imper- 
manent \\.ill of Congress. It is thus time that a step to\i.ard settlement 
of this question be made bv studying the original understanding of 
those responsible for the Cknstitution and the bill of rights. 

26L- .S .  COYSI.. art. I ,  9: 8, cl. 14, Dynes v.  Hoover, 61 C .S .  (20 Hour)  65 (182;). 
*'E.g. ,  10 U.S.C. $ 8  8 2 7 ,  831, 837, 838, 844, 846, 855 ( S ~ p p .  I\.. I Y C i ) .  
**E.g,, United States \ .  Clay, 1 U.S.C..\I..\. 74, 1 C.1l .R.  74 ( l Y 5 i ) .  
ZYE.g., United Statesv. \Velch, I U.S.C.11..\. 402, 407, 3 C.1l.R. 136, I42(1Y52)(dictum); 

see United States v .  Deain, 5 U.S.C.11..\. .W. l i  C.1I.R. 44(19C.))(separateopinion);id,at 53 .  
1': C.1I.R. at 5 3  (concurring opinion); id. a t  56, 1 7  C.1I .R.  a t  56 (concurring opinion). 

30E.g. ,  United States \ .  Barnaby. 5 U.S.C.11. \. 63. I - C \ l . R .  63 (1954); United States \ ,  

Greer. 3 U.S.C.11.1 .  576, 13C.1l .R.  1 3 2 ( 1 Y 5 3 ) ,  23Gio. \\'\st]. L. R t \ .  IIO(1954): United 
States v .  Sutton. 3 L .S .C . l l . . \ .  220, 11 C.11.R. Z Z O ( l Y 5 3 ) .  2 2  G to .  L \ ' I S E I .  L. R t \ .  502 
(1954); United States v ,  Rosato. 3 U,S,C,11,.\, 143, 1 1  C.1l.R. 143 (1953)% 2 2  GFO. \ V i s ~ i .  L. 
R t \ .  3 7 1  (1934). 

3'United States v .  \.oorhees. 4 U.S.C.11..\. 509. 5 3 1  16 C.1l .R.  83, 102 (1954); United 
States v.  Barnaby. supra note 30, a t  65, 17 C.11.R. a t  65 (dissenting opinion); United States v ,  
\Villiamson. 4 C.S.C.11. \ ,  320, 3 3 1 ,  15  C.1l.R. 320, 3 3 1  ( l Y 5 4 )  (dissentingopinion); ' .nited 
States v.  Sunon, supra note 30, a t  228, 1 1  C.14.R. a t  228 (dissenting opinion). 

32See L'nited States v.  Deain, 5 U.S.C..Ll..\. 44, 5 3 ,  17  C.1I.R. 44, 5 3  (1954) (concurring 
opinion); id. a t  56. 1; C.1l .R.  a t  56 (concurring opinion). 
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I. T H E  CONTINENT.AL CONGRESS A N D  THE 
*ARTICLES OF CONFEDERATION 

Although those who framed and ratified the Constitution and its 
first ten amendments did not leave as much evidence of their thoughts 
concerning military justice as we might wish, they were aware, from 
the very beginning of the independence movement, of the problems 
peculiar to the regulation of the armed forces. The  extent of this 
awareness is relevant to a proper construction of the Constitution. 

On  June 14, 1775, four days after it had resolved to collect saltpeter 
for the manufacture_of gunpowder33 and a day before it decided to 
appoint a commander-in-chief for the army,34 the Continental Con- 
gress appointed a committee, of which George Washington was one 
member, to prepare rules and regulations for the government of the 
army.35 

On  June 16, 1775,  John ,\dams and two others were appointed36 to 
draft a commission for N'ashington, who had been unanimously 
elected the day before as C~mrnander- in-Chief .~~ This commission 
enjoined Washington to cause "strict discipline and order to be ob- 
served in the army . . . and . . . to regulate . . . [his] conduct, in 
every respect, by the rules and discipline of war, (as herewith given 

O n  June 30, 1775, Congress adopted the articles of war which the 
Washington committee had prepared.39 They resembled the articles 
that had been enacted by Massachusetts earlier in the same year40 and 
were similar to, but less complete than, the British articles of war in 
force at the beginning of the R e v ~ l u t i o n . ~ ~  The  next year General 
LVashington informed Congress that the articles needed revision.42 
John .\darns drafted the new articles,43 which were agreed to by his 
fellow committee member Thomas Jefferson and were adopted by 
Congress, despite vigorous o p p ~ s i t i o n , ~ ~  on September 20, 1 776.45 
These articles, which were more complete than the articles of 1775, 
closely resembled the British articles and were destined to remain in 
force with only minor alterations until 1806.46 

you) .  . . * " 3 8  

~~ ~ ~ ~~ ~ 

3 3 2  JOUR. COST. COSG.  85 (1775). 
34Zid .  at91.  
3 5 2  id. at 89-90. 
3 6 2  id. at 92-93. 
3 7 2  id. at 91. 
3 8 2  id. at 96. 
3 9 2  id. at 111. 
40  See U'ISTHROP * 1470. 
41The British Articles of War of 1765, printed in WISTHROP *1448. 
42 See 3 \VORKS OF JOHS .%DWS 68 (C. F. Adams ed. 185 1). 
431b id . ;  LVINTHROP *12. 
4 4  3 ~ V O R K S  OF JOHS .%DAMS 83-84 (C. F. .%dams ed. 1851). 

46  See U'ISTHROP * 14. 
4 5 5  JOUR.  COST. C O S G .  788 (1776). 
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In 1777 ,  in the .Articles of Confederation, Congress \ \ a s  given the 
exclusive right and pov er of .  , . ap ointing all officers of the land 
forces, in the service of the Unite States, exce ting regimental 
officers-appointing all the officers of the nat al orces, and com- 
missioning all officers u hatever in the sen ice of the United 
States-making rules for the government and regulation of the said 
land and na\ al forces, and directing their ~perations.~’ 

P a 

During the Re\olutionary \\ ar many of those \\ ho \\ ere responsible 
for the Constitution and the bill of rights served in the army. For 
example, John llarshall, \\ ho \t as later to be a prominent figure in the 
\‘irginia ratification convention and a member of the committee that 
drafted the I’irginia proposals for a federal bill of rights,48 \ \ a s  ap- 
pointed Deputy Judge .Advocate for the Army in 1777 .49  

I I. T H E C 0 S S T IT U T  I O  S .A L C 0 S \T S T I O  S 

Fe\\ remarks about the government of the armed forces sur\ ive in 
the records of the Constitutional Convention. The sole statement 
recorded in the debates concerning the clause giving Congress PO\\ er 
“to make Rules for the Gojernment and Regulation of the land and 
naval Forces”jo is that it “\\ as added from the existing -Articles of 
Confederation.” j 1  The  discussion of the clause conferring PO\\ er “to 
raise and support Armies”j2 shov s that, although there \I as substan- 
tial opposition to standing armies in time of peace, it 11 as recognized 
that at least a small peacetime army \iould be required.j3 The  mem- 
bers \\ere av are, therefore, that the administration of the rules reg- 
ulating the services \\ o d d  not be only a \\ artime problem. 

\\*hen the militia clause, giving Congress paver “to pro\ide for 
organizing, arming, and disciplining the Alilitia, and for governing 
such Part of them as may be employed in the Service of the United 
States, resening to the States respectively, the &Appointment of the 
Officers, and the Authority of training the Alilitia according to the 
discipline prescribed by Congress,”j4 \i as debated, the follo\j ing 
comments upon the administration of the militia \\ere made: 

Alr. Kin [a member of the committee reporting the clause],55 by 
14 ay of exp P anation, said, that by organizing, the committee meant, 

4 7  U.S. ARTS. OF CosFt  D. art. I S ,  para. 4 ( 1  
4 8  3 ELLIOT, T H t  Dt B \ T t  S I \  T H t  st V t  R \ L  ST \TI. CO\\ t \ 1 1 0 \ 5  O\ T H t  .\DOPTlO\ O F  

4 9 1  B t V t R I D C t ,  T H t  LlFt OFJOH\  % I \ R S H \ L L  119, 138 (1916). 
5oC.S. C ~ \ S T .  art. I ,  5 8. cl. 14. 
’ l  5 ELLIOT’S D t B \ T t S  443; 2 F\RR\YD,  T H t  RtCORDSOFTHt F t D t R \ L C O \ \  t\7-10\ 330 

(191 I )  (hereinafter cited as F\RR\\D) .  
j *U .S .  COYST.  art. I ,  5 8, cl. 1 2 .  
” 5  ELLIOT’S D t B \ 7 t S  442-43, 344-45; 2 F\RR\SD 329-30. 616-17. 
’‘ U.S. COYST. art. I ,  5 8 ,  cl. 16. 
” \ \  \ R R k S ,  T H t  .\f \ K I \ G  O F  T H t  C O S S T I T L T I O \  5 1 8  n.1. (1928). 

THI, F t D t  R \ L C O U S T I T C T I ~ \  656 (2d ed. rep]. 1941) (hereinafter cited as ELLIOT’S D ~ B  4Tk.S). 
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ro ortioning the officers and men-by arming, specifying the 
Kin{, size, and calibre of arms-and by disciplining, prescribing the 
manual exercise, evolutions, &c. 

,Mr. Madison [u ho was to be an important figure in the Virginia 
ratification convention and u ho was to prepare the first draft of the 
federal bill of ri hts] observed, that “urmin ,” as explained, did not 

and courts martial for enforcing them. 
Mr. King added to his former explanation, that arming meant not 

rovide for uniformity of arms, but included the authority 

selves, the state governments, or the national treasury; that . . . 
disciplining must involve penalties, and every thing necessary for 
enforcing penalties.j6 

. . . .  

extend to furnis a ing arms; nor the term “kciplining,” to penalties, 

to Only  regu to P ate the modes of furnishing, either by the militia them- 

T h e  only other portions of the Constitution, as it was reported by 
the convention, that have relevance to military law are the jury 
provision of article 1115’ and the prohibition in article I of bills of 
attainder and ex post facto l a u ~ . ~ *  Li’hen the latter was debated there 
\\as no indication that it was not meant to restrict the power of 
Congress to regulate the armed forces. There is no reason why this 
prohibition should not apply to the regulation of the military and 
indeed Congress has been careful to make its penal military legislation 
operate only prospectively.5g 

U’hen the article I11 clause stating that “the Trial of all Crimes, 
except in Cases of Impeachment, shall be by Jury” was introduced, 
trials by courts-martial \vere not discussed. Yet it is clear that the 
framers did not intend to require juries in courts-martial. T o  explain 
this result it might be said that violations of the rules regulating the 
armed services are not “crimes,” as that word is used in the Constitu- 
tion.60 But there is no evidence that the framers intended any such fine 
verbal distinction to be made, and both the texts on courts-martia161 
and the British62 and articles of war that existed at the 

~ ~~ ~~~ 

j6See 5 ELLIOT’S D L B ~ T E S  464-65; 2 F.ARR.ASD 385. 
5 7 U . S .  COSST. art. 111, I 2 ,  cl. 3 .  
5sId. art. I ,  $ 9, cl. 3. 
59  See UniformCodeofMilitaryJusticec. 169, $0 4, 5 ,  14, 64 Stat. 145, 147 (1950); .\merican 

.irticlesofU’arof 1 8 0 6 , ~ .  20, I 1, 2 Stat. 359. Forotherexamples,seethepreamblesoftheRules 
and Regulations of the Continental Army (1775) and the Rules and Articles for the Better 
Government of the Troops (1776), printed in LVISTHROP *478, *1489. 
“Cfi ~ V I S T H R O P  *54 n.26. 

.ADYE:, .\ T R E . ~ T I S ~  O S  COURTS ?vfARTI.%Lpassim (3d ed. 1785) (hereinafter cited as A D Y E ) ;  
B R U C ~ ,  ISSTITLTIOSS OF %fILIT.ARY LA\\. 226-93 (1717). 

E2Br i t i~h .~r t ic lesofL~arof  1765, $13, art. 3 , p r i n t e d i n W 1 ~ ~ ~ ~ 0 ~ * 1 4 8 5 ; i d .  $ 15, arts.4, 12, 
17, 19, 21,  printed in LVINTHROP *1463-66. 

6 3 R u l e ~  and Articles for the Better Government of the Troops § 1 2 ,  art. 3 (1776), printed in 
WINTHROP *1495; id. I 14, arts. 10, 15, 17, 19, 22, printed in LVISTHROP *1499-500; Amend- 
ments of 1786 to the Rules and .kticles for the Better Government of the Troops (1776) 
preamble, printed in WINTHROP * 1504; id. arts. 14, 15, 16, 19, 2 2 ,  printed in WISTHROP 

50607. See also Rules and Regulations of the Continental .4rmy arts. XXXVII, XXXXl ,  
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time the Constitution M as \i ritten referred to I iolations of the articles 
as "crimes ." 

Another explanation could be that this provision of article I11 i t  as 
meant to apply only to trials in article 111 and courts-martial, 
being authorized as legislative tribunals under article I, need not 
specifically be excluded from this provision. 4s an interpretation of 
original intent, hon e\ er, this explanation is fatally u eakened by the 
fact that cases of impeachment, for u hich article I designates the 
Senate as the exclusi\ e tribunal.65 are specifically excluded. The most 
logical explanation for the failure to mention courts-martial in this 
clause is that it x i  as the result of 01 ersight. Indeed, as \i ill be shon n 
belou , the adoption of  the draft of the bill of rights as it 11 as originally 
introduced in the First Congress and accepted by the House sitting as 
a committee of the 11 hole \i ould ha1 e entirely remw ed the ambiguity 
created by this clause. 

111. T H E  DEBAATES ON RA4TIFIC.4TIOS OF T H E  
C O S S T I T C T I O N  

The record of the 17irginia ratification debates is the only one in 
\\ hich are preserved significant remarks of the ratifiers concerning the 
provisions of the Constitution relating to the armed forces. The 
members of the 1-irginia convention, fearing that there \\ere not 
adequate checks upon the poner of the federal government, nere  
especially concerned about the militia clause. \\-hereas many persons 
felt that a federal bill of rights \i as unnecessary, since it v ould merely 
declare expressly the checks on federal pou er that already v ere 
implied in the Constitution, the I-irginians felt more strongly than 
most that a bill of rights n a s  essential. 

It  is in these debates that is found the first strong evidence that it 
as intended that the bill of rights v.ould apply to courts-martial. The 

fact that George .\lason, Patrick Henry, and James lladison nere 
deeply involl-ed in these debates increases the debates' importance as 
indicators of the original understanding. These three men helped 
draft the I'irginia bill of rights,66 for \i hich .\lason deserves the 
primary credit,67 and the i'irginia proposals for a federal bill of 
rights.68 .\ladison drafted the original version of the federal bill of 
rights. 69 

SSSSIII, S S X S \ . ( 1 7 7 5 ) ,  printed in \ \ ' IXTHROP* 1482-83; Llassachusetts Articles of \Var of 
1 7 7 5 %  arts.  36. 40. 42. W. printed in \\'IKI'HROP*147j-:6. 

D4Cfi \ i ' I K l . H R o P  *24l 13.38, *430 11.27, *605. 
65L-.S. <;o \ -s~,  ar t .  I. 8 3 ,  cl.  6 .  

" 3  \ \ 'ORKS OF JOHK -\DI\IS 220 (c. F. ;\dams ed. 185 1); BRIST, Op. Cit. Supra note 66. at 

R 8 3  E L I . I O ~ ' S  D1.Bi-rI.s 656-59 
69 See pp.  155-56 infra. 

6 6 B ~ \ \ . ~ ,  J \ . \ l l  S \l\DISO\-THt \ . lRGl\ l \  Rt\.OLCTIO\IST 2 3 4 3 7  (1941). 

234-37. 
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In a series of speeches, Mason, who was against ratificati01-1,~~ 
explained his fear that the militia clause would give Congress power to 
keep the militia under military law in time of peace. Cruel and 
ignominious punishments might then be inflicted on the members of 
the militia in order to discourage them so that a large standing army 
could be formed by the federal government to take the place of the 
local militia. 7 1  

Patrick Henry, an eloquent foe of the C o n ~ t i t u t i o n , ~ ~  continued 
this argument, claiming that the reason cruel and unusual punish- 
ments could be imposed on the militia was that the Constitution 
contained no bill of rights. He said: 

Your men who go to Congress are not restrained by a bill of rights. 
They are not restrained from inflicting unusual and severe punish- 
ments, though the bill of rights of Virginia forbids it. What will be 
the consequence? They may inflict the most cruel and ignominious 
punishments on the militia, and they will tell you that it is neces- 
sary for their discipline. 73 

To counter this argument, Madison, who led the proratification 
 force^,'^ was forced to appeal to considerations of practical politics. 

As to the infliction of ignominious punishments, we have no 
round of alarm, if we consider the circumstances of the people at 

far e. There will be no punishments so ignominious as have been 
inffcted already. The militia law of every state to the north of 
lMaryland is less rigorous than the particular law of this state. If a 
change be necessary to be made by the general government, it will 
be in our favor. I think that the peo le of those states would not 

militia laws inflict. 75 
agree to be subjected to a more hars R punishment than their own 

To Mason, “this was no conclusive argument.”76 He agreed with 
Henry that a provision such as that in the Virginia bill of rights 
prohibiting cruel and unusual punishments was necessary to protect 
the militia. 

If there were a more particular definition of . . . powers, and a 
clause exempting the militia from martial law except when in actual 
service, and from fines and punishments of an unusual nature, then 
we might expect that the militia would be what they [presently] 
are,77 

70 3 ELLIOT’S DEB-ATES 655. 
71 3 id. at 38&81, 402, 415-16, 425-26. Mason was deaf to the arguments of Madison and 

others that the militia clause plainly gave Congress power to govern the militia only when it was 
in the actual service of the federal government. 3 id. at 382-83, 391, 400, 407, 416, 440, 645. 

72See 3 id. at 655. 
73See 3 id. at 412. 
74 See B R . A S T ,  JAMES .M-\DISOS-F.ATHER OF THE COSSTITCTIOS 212-28 (1950). 

76See 3 id. at 416. 
77See 3 id. at 426. 

See 3 ELLIOT’S DEB.ATES 414. 

149 



MILITARY LAW REVIEW [ Bicent. Issue 

These comments shou several members of the 17irginia convention 
assumed the I’irginia bill of rights ~ o u l d  apply to those in military 
sen  ice. Alason and Henry, two men of great significance to the bill of 
rights, \{.ere among these men. S o  one in the convention suggested 
that this assumption as unsound. 

I\-. T H E  BILL OF R I G H T S  
A. THE FIFTH A N D  SIXTH AMENDMENTS 

The  phraseology of the fifth and sixth amendments creates the 
greatest barrier to reading the bill of rights as applying to trials in 
military tribunals. These amendments do not readily lend themselves 
to a construction that n.ould make all of their provisions, other than 
those for grand and petit juries, applicable to courts-martial. Yet it is 
these other provisions in the tn.0 amendments that are of the greatest 
importance. If the phrasing of these tn.0 amendments means that none 
of their provisions \\.as intended to apply to courts-martial, it might 
also indicate that none of the other of the first ten amendments n x s  
intended to apply. 

The fifth amendment is phrased as follo\\.s: 
No person shall be held to ansn’er for a capital, or othenrise 

infamous crime, unless on a presentment of indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
militia, \{.hen in actual service in time of \rar or public danger; 7 8  nor 
shall any person be subject for the same offence to be t\\.ice put in 
jeopardy of life or 1imb;’nor shall be compelled in any criminal case 
to be a Iritness against himself, nor be deprived of life, liberty, or 
property, Lvithout due process of la\v; nor shall private property be 
taken for public use, without just compensation. 

Standing alone, this amendment does not create too much difficulty, 
for, although the phrase “except in cases arising in the land or naval 
forces” might be read as modifying the entire amendment, it \\.auld 
not be difficult to construe it as applying only to the provision for a 
grand jury. 

The sixth amendment, read \r.ith the fifth, hon.ever, gives more 
difficulty. 

In all criminal prosecutions, the accused shall en‘oy the right to a 
speedy and public trial, by an impartial jury of the 4 tate and district 
\\.herein the crime shall have been committed, Lrhich district shall 
have been reviously ascertained by la\\., and to be informed of the 

\\.itnesses against him; to have compulsory process for obtaining 
\timesses in his favor, and to have the assistance of counsel for his 
defence. 

nature an B cause of the accusation; to be confronted \\.ith the 

‘*The clause “v hen in actual service in time of \I ar or  public danger” has been construed. 
correctly, to qua l i% only ”or in the militia.” Johnson v.  Sayre. 158 U.S. 109 (1895). 
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Had courts-martial been excepted from the provision for jury trial, 
this amendment would present the same problqm of construction as 
the fifth amendment. But here there is no express exception for 
military trials, although it is clear that juries were not meant to be 
required for courts-martial. 

Because of this it can be argued that the wording of the two 
amendments indicates that neither of them was meant to apply to 
courts-martial. The  exception in the fifth amendment can be read as 
qualifying the whole of that amendment. Since the jury provision of 
the sixth amendment was not intended to apply to courts-martial, the 
argument would continue, the framers must have thought that the 
language of that amendment made the whole of it clearly inapplicable 
to courts-martial, In addition, one could point out that the jury clause 
of article I11 fails to exclude courts-martial. The  similar omission in 
the sixth amendment demonstrates that both provisions were in- 
tended to apply only to article I11 courts. 

This construction is not without its difficulties. The  reference to 
the article I11 clause is of little help to the argument, since it overlooks 
the fact that cases of impeachment are specifically excluded from that 
clause. Moreover, while the sixth amendment begins with the phrase 
“in all criminal prosecutions,” which would have to be read as mean- 
ing “in all criminal prosecutions in the article I11 courts,” the fifth 
amendment begins with a similar phrase, “no person shall be held to 
answer for a . . . crime.” The  words “in the article I11 courts” could 
be implied in this phrase as easily as they could be implied in the 
opening phrase of the sixth amendment. Yet cases arising in the land 
and naval forces are expressly excepted from the fifth amendment. It 
would have to be said either that this exception is mere surplusage or 
that the opening phrase of the fifth amendment is broader than that of 
the sixth. The  first explanation violates the normal canons of construc- 
tion. The  second rests on a questionable reading of the language of the 
amendments. 

There is only one construction of the sixth amendment that would 
make all of its provisions except that for jury trial applicable to 
courts-martial. It would have to be said that the framers intended the 
exception in the fifth amendment to apply also to the jury provision of 
the sixth amendment but to none of the other provisions of the sixth 
amendment, that their failure specifically to write the exception into 
the sixth amendment was the result of oversight or poor draftsman- 
ship. 

One hesitates to make either of these charges against the framers. 
Yet it is believed that the documents recording the evolution of these 
amendments support this view. The  historical evidence also reveals 
that the jury provisions of the fifth and sixth amendments were 
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originally treated as being separate from the other provisions of these 
amendments, thus indicating that these other provisions may be read 
as applicable to courts-martial even though the jury guarantees are 
not. 

Before the Federal Constitution \\-as written, seven states had 
adopted bills of rights. The provisions of these bills are rele\.ant in 
determining u.hether there \\.as a common understanding underlying 
all of the various state bills of rights and the draft proposals -that 
culminated in the federal billof rights. The bills of l l a r ~ l a n d , ~ ~  Sor th  
Carolina,*O Pennsylvania,*' 17ermont,*' and 1-irgin-ia 8 3  contained 
many of the guarantees later n.ritten into the federal bill of rights. The 
draftsmen of these state bills failed to except military cases from any of 
the guarantees, even though these states, to go\-ern their militia, used 
courts-martial, to \\.hich the jury guarantees \{.ere clearly not meant to 

This failure \\.as probably the result of forgetfulness rather than an  
indication that none of the guarantees \{.ould apply to courts-martial. 
For, as has been seen, some of the Virginia ratification debaters v.ho 
had drafted the l'irginia bill thought that at least one provision oftheir 
bill n.ould apply to c ~ u r t s - m a r t i a l . ~ ~  \\.hen a committee of the I-ir- 
ginia ratification convention drafted proposals for a federal bill of 
rights, it relied heavily on the L-irginia bill. But immediately follow- 
ing the jury provision it added an exception for militarv caies. Para- 
graph eight of the 17irginia proposals read: 

apply. 

That, in all criminal and capital rosecutions, a man hath a right 

with the accusers and witnesses, to call for evidence, and be allou.ed 
counsel in his favor, and to a fair and speedy trial by an impartial 
jury of his vicinage, uithout \\.hose unanimous consent he cannot 
be found guilty, (except in the government of the land and naval 
forces;) nor can he be compelled to give evidence against himself. 

\\'bile it is not clear that the exception for land and naval forces \\.as to 
apply only to the jury-trial portion, it is less difficult so to read the 
Virginia proposals than similarly to construe the fifth and sixth 
amendments. hlany of those, including l lason,  lladison, and Henry, 
w.ho \+.ere responsible for the l'irginia bill \\'ere also on the committee 

to demand the cause and nature of R is accusation, to be confronted 

".LID. COXST. declaration of rights (1776) (reprinted in I POORt . T H t  Ft Dt K 11. \ \ D  ST \ 1.1 
COVSTITCTIOSS 817 (2d ed. 1878) ). The various state constitutions and bills of rights are 
reprinted in R)ORt ~ op. cit. supra. 

8 o S . C .  CO\ST. declaration of rights (1776). 
Px. COSST. declaration of rights (1776). 

8 Z \ . ~ .  C o ~ s r .  c .  1 ,  arts. 1-19 (1777) .  
8 3 V ~ .  D~.LLIRITIO\ O F  RIGHTS (1776). hlany other states probably modeled their bills on 

that of \.irginia. See BRAS? ,  J x u t s  hlADISos-THt  \.IRGIVII R~\ .OLLTIOWS-I  2 3 5  (1941). 
84  See pp. 1 4 b j O  supra. 
85 3 ELLIOT'S D I B \ T ~ s  658. 
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that drafted these Virginia proposals . 8 6  It seems likely, therefore, that 
the reason they now included an exception for military cases was that 
their recent debates on the militia clause had made them aware of a 
problem which had not occurred to them when they drafted the 
Virginia bill. 

The  Massachusetts 87 and New Hampshires8 bills, which also con- 
tained many of the present federal guarantees, excepted military cases 
only from trials by jury. ;\rticle XI1 of the Massachusetts bill pro- 
vided: 

No subject shall be held to answer for any crime or offence, until 
the same is fully and plainly, substantially and formally, described 
to him; or be compelled to accuse, or furnish evidence against 
himself. .And every subject shall have a right to produce all proofs, 
that may be favorable to him; to meet the witnesses against him face 
to face, and to be fully heard in his defence by himself, or his 
counsel, at his election. .4nd no subject shall be arrested, impris- 
oned, despoiled, or deprived of his roperty, immunities, or 

law of the land. 
.4nd the Legislature shall not make any law, that shall subject 

any person to a capital or infamous punishment, excepting for the 
government of the army and navy, without trial by 

The  New Hampshire bill was substantially the same, except that it 
added a double-jeopardy clause which did not exclude military cases 
from its p r o h i b i t i ~ n . ~ ~  

-4t the time of the ratification proceedings several states made 
proposals for amendments to the Federal Constitution similar to the 
present fifth and sixth amendments. The  North Carolina proposalg1 

was the same as the Virginia proposal quoted above. Massachusetts 
and New Hampshire proposed: 

privileges, ut out of the protection o f t  i! e law, exiled, or deprived 
of his life, 11 i erty, orestate, but by the judgment of his peers, or the 

That no erson shall be tried for any crime, by which he may 

indicted by a grand jury, except in such cases as may arise in the 
government and regulation of the land and naval forces.92 

incur an in F amous punishment, or loss of life, until he be first 

Maryland’s suggestion was: 
That there shall be a trial by jury in all criminal cases, according 

to the course of proceeding in the state where the offence is commit- 
ted; and that there be no appeal from matter of fact, or second trial 

86 See pp. 1 4 g 4 9  supra. 
8 r . M . ~ ~ ~ .  COXST. pt. 1, arts. I-XXX (1780). 
88N.H.  COXST. pt. 1, arts. I-XXXVIII (1783). 
8 s .~a s s .  COXST. pt. 1, art. XI1 (1780). 
gON.H.  COSST. pt. 1 ,  arts. XV,  XVI (1783). 
91 4 ELLIOT’S DEBATES 243. 
92 1 id. at 326; 2 id. at 177. 
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after acquittal; but this provision shall not extend to such cases as 
may arise in the government of the land or naval forces.93 

This  is the only proposal that clearly excluded military cases from a 
guarantee other than those for grand and petit juries. 

T h e  1 - e ~  York proposals \I ere at first considered to be “conditions” 
upon S e n  York’s r a t i f i ~ a t i o n , ~ ~  but at the last minute the form as 
changed so that ratification v a s  made “in full confidence”: g 5  

That no person ou ht to be taken, imprisoned, or disseized of his 
freehold, or be exilezor deprived of his prit ileges, franchises, life, 
liberty, or property, but by due process of lau . 

That no erson ought to be put tv ice in jeopardy of life or limb, 
for one an B the same offence; nor, unless in case of impeachment, 
be punished more than once for the same offence. 

That excessi\ e bail ought not to be required, nor excessive fines 
im )sed, nor cruel or unusual punishments inflicted. 

That (except in the government of the land and naval forces, and 
of the militia \\hen in actual service, and in cases of impeachment) a 
presentment or indictment by a grand jury ought to be observed as 
a necessary preliminary to the trial of all crimes cognizable by the 
judiciary of the United States; and such trial should be speedy, 
public, and by an impartial jury of the county here the crime M as 
committed; and that no erson can be found guilty u.ithout the 

ted \\ ithin any county of any of the United States, and in cases of 
crimes committed u ithin any county in M hich a general insurrec- 
tion may prevail, or JI hich may be in the possession of a foreign 
enem , the inquiry and trial may be in such county as the Congress 
shall & la\\ direct; hich count , in the tu o cases last mentioned, 
should- be as near as convenient& m y  be to that county in \\ hich 
the crime may have been committe ;-and that, in all criminal 
prosecutions, the accused ought to be informed of the cause and 
nature of his accusation, to be confronted u ith his accusers and the 
\I itnesses against him, to ha\ e the means of producing his \\ it- 
nesses, and the assistance of counsel for his defence; and should not 
be compelled to give e\ idence against himselfSg6 

T h e  land-and-naval-forces exception in the last-quoted paragraph 
clearly does not apply to the separate due-process, double-jeopardy, 
and cruel-and-unusual-punishments clauses. .ilthough it is not’com- 
pletely clear \I hether the exception applies to all the guarantees con- 
tained in the last-quoted paragraph or just to the jury guarantees, it 
probably applies only to the latter. T h e  phrases following the dash 

unanimous consent of suc R jury. But in cases of crimes not commit- 

y 3  2 id. at 550. Compare the evolution of the S e v  York constitutional pro\-ision guaranteeing 
counsel in criminal cases. S . Y .  C o \ s ~ , .  art. XXXI1-  (17;:); S.Y. CO\ST. art. 1.11. 5 1-11 
(1821);  S.Y. C O U S ~ .  art. I 5  6 (1846). 

’* See 2 EI.LIOT’S Dt B  IT^ s 41 1,  
” 1  id. at 329; 2 id. at 412. 
9 6  I id. at 3 2 8 .  
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seem set off' both by grammar and punctuation from the rest of the 
paragraph that contains the exception. 

Soon after the First Congress convened Madison urged the House 
to pass upon proposals, lvhich he had drafted, for amending the 
Cons t i t~ t ion .~ '  In a speech in which he attempted to overcome the 
resistance of those who did not wish the problem of amendments to 
interrupt the business of legislating for the formation of the Govem- 
ment, Madison set forth his proposed amendmentsag8 To  be added to 
article I, section 9, n ~ e r e  the following clauses: 

No erson shall be subject, except in cases of impeachment, to 

shall be compelgd to be a witness against himself; nor be deprived 
of life, liber , or property, without due process of law; , . , , 

nor cruel and unusual punishments inflicted. 

more t K an one unishment or one trial for the same offence; nor 

Excessive x ail shall not be required, nor excessive fines imposed, 

In all criminal prosecutions, the accused shall enjoy the right to a 
s eedy and public trial, to be informed of the cause and nature of 

nesses against him; to have a compulsory process for obtaining 
witnesses in his favor; and to have the assistance of counsel his 
defence. 99  

T h e  following clause, the first part of Fvhich \\'as desired because it 
required that the jury be taken from a smaller area than the entire state 
in which the crime was committed,Io0 \vas to  be inserted in place of 
the original jury clause of article 111. 

The trial of all crimes (exce t in cases of impeachments, and cases 
arising in the land or naval P orces, or the militia v.hen on actual 
service, in time of war or Public danger) shall be by an impartial 
jury of freeholders of the vicinage, with the re uisite of unanimity 

requisites; and in all crimes punishable with loss of life or member, 
presentment or indictment by a grand jury shall be an essential 
preliminary, provided that in cases of crimes committed within any 
county which may be in possession of an enemy, or in which a 
general insurrection may prevail, the trial may by law be au- 
thorized in some other county of the same State, as near as mayebe 
to the seat of the offence.lo1 

t K e accusation, to be confronted with his accusers, and the wit- 

for conviction, of the right of challenge, an 1 other accustomed 

It will be noted that, had Madison's proposals been adopted without 
change, there would have been no difficulty in construing the provi- 
sions of the bill of rights, except the provisions for grand and petit 
juries, as applying to courts-martial. T h e  express exception of mili- 
" 1 . \ S S i L S  OF COSG. 424 (1789). 
'* 1 id. at 433-36. 
gQ 1 id. at 434-35. 
'"See, e.g., 1 id. at 760; 2 ELLIOT'S DLB-ITES 110, 400; 3 id. at 569, 578; 4 i d .  at 154. 
lo' 1 . \SS.ALS OF C O S G .  435 (1789). 
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tary cases clearly does not apply to anything except the jury provi- 
sions. The troublesome jury clause of article I11 \\auld have been 
removed and in its place \i-ould have been inserted a ne\\. clause 
covering both grand and petit juries. Even this ne\$. clause \\.as not 
perfectly drafted, houxver. .Although cases of impeachment and cases 
arising in the land and naval forces and in the militia are clearly 
excepted from the petit-jury portion of the clause, they are not so 
clearly excepted from the grand-j ury portion. Yet Madison certainly 
intended the exception to apply to both portions. 

The rules both of logic and of construction \\.auld lead to the 
conclusion that since .\ladison, a lan.yer, \!.as an'are of the special 
problems of military cases and felt the need specifically to exempt 
them from one provision of the amendments, he intended that 
courts-martial should not be excluded from the other provisions. This 
vie\\. is reinforced \\.hen one remembers that ,\ladison participated in 
the l'irginia debates, in nhich it \\.as strongly suggested that the 
provision relating to cruel and unusual punishments u.ould apply to 
military la\\.. 

lladison \\.as unable to persuade the House to consider his propos- 
als \{.hen they \\.ere first introduced, lo2 but he brought them fon\.ard 
again the next month. lo3 .1 committee of eleven, of a.hich Madison 
\\.as a member, \\.as then appointed to consider lladison's proposals 
and report on them to the House.'04 This committee reported 
Madison's proposals to the House, sitting as a committee ofthe \{.hole, 
six days later.lo5 The committee of the whole debated the propos- 
als lo6 and adopted all those quoted above. lo' The  only change of any 
importance for our purposes \vas that the provision preventing one 
from being made a xvitness against himself \\.as expressly qualified to 
apply only to criminal cases.1o8 

During the House debates many of the members doubted the 
propriety of deleting a clause contained in the body of the Constitu- 
tion and substituting a new clause for i t , lo9 feeling that amendments 
could be made only by adding clauses to the end of the instrument. 
The  committee of eleven had decided othenike  and \$.as supported by 
a vote taken during the first day of debate.' l o  .-\fter the amendments 
had been approved by the committee of the \\.hole, ho\\.ever, a motion 
to require the amendments to take the form of additional clauses a t  the 

lo* See 1 id. at  e 2 - 5 0 .  
l o 3  I id. at  660. 
lo* 1 id. at  664-65. 
I O 5  1 id. a t  672.  
lo6 1 id. at  703-63. 
lo '  1 id. at 7 5 + ,  ,56, 760, 761. 
l o S l  id. at  7 5 3 .  
' O 9 I  id. a t  iO7 -17 .  
" O l  id. at  717 .  
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end of the Constitution was passed."l Thereupon, by two-thirds vote 
the House adopted the amendments v.ithout substantial changes.112 
There were seventeen articles in the amendments adopted by the 
House, which were sent to the Senate for c~nsiderat ion."~ The  
articles pertinent to the present fifth and sixth amendments were very 
little different from the original A4adison proposals and read as fol- 
lows: 

Eighth. S o  person shall be subject, except in case of impeach- 
ment, to more than one trial, or one punishment for the same 
offence, nor shall be compelled in an criminal case, to be a witness 

use without just compensation. 
Ninth. In all criminal rosecutions, the accused shall enjoy the 

right to a speedy and pubyic trial, to be informed of the nature and 
cause of the accusation, to be confronted ivith the Lvitnesses against 
him, to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defence. 

Tenth. The trial of all crimes (exce t in cases of impeachment, 

in actual service in time of rvar or public danger) shall be by an 
impartial Jury of the vicina e, with the requisite of unanimity for 

and no person shall be held to answer for a captial, or otherways [sk] 
infamous crime, unless on a presentment or indictment by a Grand 
Jury; but if a crime be committed in a place in the possession of an 
enemy, or in which an insurrection may prevail, the indictment and 
trial may by law be authorized in some other place u,ithin the same 
State. 

E against himself, nor be de rived of li P e, liberty or pro erty, ivithout 
due process of 1aLv; nor s K all private property be ta en for public 

and in cases arising in the land or naval ! orces, or in the militia n.hen 

conviction, the right of chal B enge, and other accustomed requisites; 

The  Senate debated the House proposals on September 2 ,  4, 7 ,  8, 
and 9.115 The  content of the debates has not been preserved, but the 
Senate Journal does record the phraseology of the changes that were 
suggested in the Senate to the House proposals.116 On  September 4, 
the Senate adopted the eighth article after substituting "be twice put 
in jeopardy of life or limb by any public prosecution'' for the phrase 
"except in case of impeachment to more than one trial or one punish- 
ment."l17 The ninth article was adopted without change.'l* All of the 
tenth article \vas stricken except "no person shall be held to ans\ver for 

'I '  1 id. at 766. Mr. Sherman, \vho made the motion, had said that "the amendments might 
come in nearly as stated in the report, only varying the phraseology so as to accommodate them 
to a supplementary form." 1 id. at 708. 

"*See 1 id. at 766-78. 
'131 id. a t  779; S. JOL-R., 1st Cong., 1st Sess. 104-06(1789). See also H.R. JOUR., IstCong., 

1st Sess. 107-08, 1 1 2  (1789). 
"'s. JOUR., 1st Cong., 1st Sess. 105 (1789). 

"'s. JOUR., 1st Cong., 1st Sess.  114-19, 121- 27,  129-31 (1789). 
"'Id. at 119. 
' a Ibid. 

'I5 1 .%SS%LS O F  COSG. 74-77 (1789). 
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a capital, or other\\.ise infamous crime, unless on a presentment or 
indictment by a Grand Jury."119 

.\s the amendments stood at this point, there \ \ a s  no petit-jury 
guarantee and no mention of military cases. Several days later, on 
reconsideration, the Senate incorporated the grand-jury guarantee, 
u.hich \\.as no\\. the tenth article, into the eighth article."' This time 
military cases \\-ere specifically exempted from the scope of the 
grand-jury proi-ision. The artic-le I\ as no\\. phrased exactly as  is the 
fifth amendment. Thus it n.as that \\.hen the Senate finished its debate 
on the house proposals there \\.as no petit-j ury guarantee. 

This history demonstrates quite clearly that the Senate thought, as  
did the Housc, that courts-martial \\.auld be excluded only from the 
grand- and petit-jury guarantees. lladison's letters she\\. that the 
cause of the Senate's disapproval of the tenth article must ha1.e been 
the failure to agree upon an appropriate definition of the vicinage from 
\\.hich the petit jury \\.as to be taken.'*l .hpparently there \ \ a s  no 
controversy in the Senate over the applicability of the amendments to 
courts-martial. 

The House accepted some of the changes made by the Senate"' 
and on September 2 1 a conference committee, of \\.hich lladison was 
a member, \\.as appointed to deal n.ith the remainder.lZ3 On  Sep- 
tember 24, this committee reported to both houses with proposals for 
a solution of their disagreements.124 

The committee suggested, inter alia, that the important petit-jury 
guarantee, although this time it \\.as \\.ithout mention of military 
cases, be incorporated in the eighth article, \\.hich would then read 
exactly as does the sixth amendment.lZ5 Both houses agreed to this 
change,lZ6 and the amendments, in their present form,127 \\.ere sent to 
the states for consideration. 

Some light on the contemporary interpretation of the fifth and sixth 
amendments mav be shed by the Pennsylvania Constitution of 1 i90.  
\i.hich \\.as \i.ritt& soon after Congress riported the bill of rights to the 

'Iy Zbid. 
"Old, at 130. .At the same time. a motion \\as made to reconsider the original tenth article and 

The  trial of all crimes (except in cases of impeachment. and in cases arising in the 
land or naval forces, or in the militia, u hen in actual s e n  ice in time of u ar or public 
danger) shall be by an impartial Jury ofthe vicinage, a5th the requisite of unanimity fur 
conviction, the right of challenge, and other accustomed requisites. 

restore these u ords: 

Zbid. The vote o n  this motion u as eight to eight and the motion therefore failed. 
Id. at 1 3 0 - 3 1 .  

5 H n ' i ,  Tiii. \ i ' H i . i n c , s  OF J i \ i t s  .\liuiso\ 420-21, 424-24 (1YO4). 
l Z 2  1 . A \ \  \ I . S ( J F  C(J\G. 905 (1789); S. J O L H . .  1st Cong.. 1st  Sess. 1-11 (178Y) .  

1 .I\\ i1.s OF Co\c;. 905 (1789); S. J O L H . ,  1st Cong., 1st Sess. 142 ( 178Y) .  

1 . \ \ \ !Lso~Co\c , .  913 (178Y) .  See also S. JOL-R., 1st Cong., 1st Sess. I45 (l;8Y), 
l Z 4  1 . \ \ \ i l . 5  OFC(I\C, .  913 (1789): s. J O L K . .  1st Cong., 1st %Ss. 155 (178Y) .  

l Z 6  I . A \ \  i1.S O F  CO\C;. 88. 913 (178Y) .  
"'See 1 id. at 7 2 ;  2 id. at lY83-YO; S. J O L R . ,  1st Cong.. 1st Srss. 163-64 (17x9). 

158 



19753 THE ORIGINAL UNDERSTANDING 

states. It  contained provisions that may have been thought to have 
much the same meaning, as far as courts-martial are concerned, as the 
fifth and sixth amendments. These provisions were: 

That, in all criminal prosecutions, the accused hath a right to be 
heard by himself and his council [sic], to demand the nature and 
cause of the accusation against him, to meet the w itnesses face to 
face, to have compulsory rocess for obtaining witnesses in his 

public trial by an impartial jury of the vicinage: That he cannot be 
compelled to give evidence against himself, nor can he be deprived 
of his life, liberty or property, unless by the judgment of his peers 
or the la\\ of the land. 

That no person shall, for an indictable offence, be proceeded 
against criminally by information, except in cases arising in the 
land or naval forces, or in the militia when in actual service in time 
of u ar or public danger, or, by leave of the court, for oppression 
and misdemeanor in office. No person shall, for the same offence, 
be tu ice put in jeopardy of life or limb; nor shall any man's property 
be taken or ap lied to public use without the consent of his Repre- 
sentatives, an s \vithout just compensation being made. l Z 8  

favor, and, in prosecutions E y indictment or information, a speedy 

T h e  Pennsylvania draftsman used some language from the 
hlassachusetts and New Hampshire bills of rightslZg and some that is 
found in the various federal proposals. rlt first glance it seems clear 
that he intended to exclude military cases only from the grand- and 
petit-jury provisions. If this u a s  his intent, he did not express it 
clearly. iyhile the complaints served upon those accused of military 
crimes have a h  ays been called charges and specifications rather than 
indictments or  information^,'^^ the language of the second-quoted 
paragraph makes it appear that a court-martial proceeding is one 
brought by an information. .And prosecutions by information are 
included in the petit-jury guarantee. 

Before the significance of the history of the fifth and sixth amend- 
ments is fully analyzed, it will be helpful to examine the other 
amendments and the practices of courts-martial at the time the Con- 
stitution and the bill of rights \vere n.ritten. 

B. THE OTHER AMENDMENTS 

The  remaining portions of the bill of rights present less difficulty 
than do the fifth and sixth amendments. T h e  second, third, seventh, 
ninth, and tenth amendments need not be discussed, for they are not 
relevant to the present problem. 

128P.x. CoSsT. art. IX,  $ 8  9 ,  10, (1790). These provisions werecopied in Coss .  CoSsT. art. 
I ,  8 9(1818) (slight change in wording); DEL. COSST. art. I ,  $ 5  7 ,  8 (1792) (slight change in 
lvording); KY. COSST. art. XII ,  8 8  10, 11 (1792). 

lZgSee p. 1 5 3  supra. 
130 See, e.g., ~ V I X T H R O P  *275-80.  
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hether the first amend- 
ment uould or vould not apply to persons in the military. It is 
significant that R hereas the British articles of 11 ar of this period 
contained a section requiring soldiers to attend church,13’ the Ameri- 
can articles passed by Congress have alii ays merely “recommended” 
church attendance.132 There seems little reason to suppose that the 
framers desired Congress to be \{.holly free of first-amendment re- 
straints in legislating for the armed forces.’33 

Similarly, the framers did not mention the military during their 
debates on the fourth amendment. -Although the portion of this 
amendment relating to arrants was intended primarily to protect the 
civil population against the oppressive practice of issuing general 
n a r r a n t ~ , ~ ~ ~  and is not appropriate to military life, there is no diffi- 
culty in reading the provision against unreasonable searches and 
seizures as being separable 135 and protecting those on active duty t\ ith 
the militarv. 

The eighth amendment provides that “excessil e bail shall not be 
required, nor excessi1 e fines imposed, nor cruel and unusual punish- 
ments inflicted.” It is phrased as u as the \?rginia provision, \\ hich 
some of the members of the Virginia ratification convention thought 
\.I ould apply to courts-martial if it v ere incorporated in the Constitu- 
t i ~ n . ’ ~ ~  The  only problem of construction created by this amendment 
is caused by the fact that bail has never been granted to members of the 
military au aiting trial by courts-martial, although the analogous prac- 
tice of allouing the accused, if an officer, to be left at large on the 
military reservation until trial, ti as common.137 The 1-irginia debat- 
ers did not think of this as preventing the application of the other 
clauses of the provision to courts-martial. The phrase “excessive bail 
shall not be required” can be read as meaning that, \\here bail is 
appropriate, it must not be set in an excessite amount, rather than as 

There \\as no discussion by the framers 

~ ~ ~~ 

l3IBritish Articles of Lf’ar of 1765, 5 1, printed in \ V I S T H R O P * ~ ~ ~ ~ ;  . \ lass. .\rticles of\\’artif 
1775 ,  art. 1 ,  printed in ~ V I ~ T H R O P  *147l .  See also British Articles of \Tar of 1765. 8 1 .  art. 3 .  
printed in L \ I \ T H R O P  * 1448. 

132See, e.g., Rules and Regulations of the Continental .army art. 2 (177.5). printed in 
\VISTHROP * 1478-79; Rules and .*ticks for the Better Gorernment of the Troops 8 1 art. 2 
(1776), printed in ~ V I S T H R O P  * 1489.  

‘33For a discussion u hich assumes that the first ameqdment applies to the armed forces. and a 
discussion of the validity of various restraints on freedom ofexpression in the services, see i - a g t s .  
Free Speech in the AnnedForces, 57  CoLu\t. L. Rk\. 187 (1957).  See also \\‘IVTHKOP *1015. 

134 See, e.g., 3 ELLIOT’S D t e A T t 3  448, 468, 5 8 8 .  
135The history of the amendment shows that the provisions are separable. See L ~ S S O V ,  THI  

states that the vording of the amendment \\as changed by the committee of three. Id .  at 101 
This statement is incorrect. See S. J O L R . ,  1st Cong., 1st Sess. 103-06 (1789);  H . R .  J O L R . .  1st 
Cong., 1st Sess. 107-08 (1789).  

HISTORY \VD Dt.\.t LOP\tt’VT O F  THk FOCRTH .\XltVD.\lEST 79-82, 102-03 (1937).  LaSSOn 

136See pp.  148-50 supra. 
‘37See. \DYt 13%40;TYTLtR,  . \VESS\ \  0\ . \1ILlT\RYL\ \ \ ,  \ \ D T H t  PR4CTIC.I OFCOLKTS 

.\I \Rrl i l -  202 (1800) (hereinafter cited as TYTLt  R). 
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meaning that bail must be granted in all cases. For example, it has not 
been thought constitutionally necessary to grant bail in capital cases. 
Since the purpose of the bail requirement is to allow an accused to 
remain free until and unless he is convicted of a crime, the require- 
ment is inappropriate in the military where the individual has no 
freedom of movement but rather is a t  all times subject to control by his 
superiors. Therefore, it is not awkward to hold that the bail portion of 
this amendment does not apply to courts-martial, but that the prohibi- 
tion of excessive fines and cruel and unusual punishments does. 

Thus, there is no major barrier to holding the first, fourth, and 
eighth amendments applicable to persons in the armed forces. Many 
of the original drafts of the bill of rights, which excluded cases arising 
in the military from the requirement of juries, contained separate 
provisions, similar to these amendments, from which the military was 
not excluded. 1 3 8  This is additional evidence that these amendments 
\{.ere intended to be so applicable. 

1'. THE CONTEhIPORARY PRA4CTICE I N  
COURTS-MAARTI-AL 

Since the bill of rights generally u'as meant to codify existing 
practices and ideas,139 there being no indication of an intent to have 
the amendments work a major reform of courts-martial, it is necessary 
to examine the practices of courts-martial in the period during which 
the bill of rights was uritten to see if they conformed substantially to 
the procedures and rights guaranteed by the first ten amendments. If 
they did not, it would indicate that the amendments were not in- 
tended to apply to courts-martial. 

A4t the time the Constitution and the bill of rights were written it 
had been a long-standing practice of British military law that the 
ordinary rules against double jeopardy and self-incrimination applied 
to military tribunals. 140 Indeed, the contemporary texts stated that 
the ordinary procedures of the criminal courts were to be followed 
except as the articles of \var otherwise p r o ~ i d e d . ' ~ '  The  accused was 

138  In addition to the Madison and the House proposals, pp. 155-57supru, see the proposals of 
various states. 1 ELLIOT'S D E B ~ T E S  325-27 (Sew Hampshire); 1 id. at 327-31 (New York); 3id. 
at 657-61 (Virginia); 4 i d .  at 243-47 (North Carolina). 

39 Corcoran & Frankfurter, Petty Federal Offenses and the Constitutional Guaranty o fTrk l  by J U T ,  
39 HARV. L. Rt\.. 917, 970 (1926).  

I4O See ADSE 97;  1 .MC.~RTHUR, PRISCIPLLS ASD PR-~CTICE OF N . i v . 4 ~  .ASD M I L I T ~ R Y  
COL-RTS-.ZI~RTIIL 138-39 (2d ed. 1805) (hereinafter cited as &IC.%RTHUR) ;  2 id. at 60; TYTLER 
245-46.288;rf. Amendments of 1786 to the Rules and Articles for the Better Government of the 
Troops (1776) art. 6 ,  printed in ~VISTHROP * l 5 0 5 ;  2 %iC. iRTHUR 39-40. 
1 4 1 . i ~ ~ ~  66; 1 .MC.~RTHUR 225-26; 2 id. at 44. Both ,Mc.hthur's and Tytler's book can be 

considered contemporary \vith the Constitution and bill of rights since the procedures of 
courts-martial did not change substantially between 1787 and 1805. 
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allon.ed to confront and cross-examine the witnesses against him. 142 
\\-hen depositions or evidence \\.ere taken, it was required that the 
prosecutor and the accused be present.143 

The treatises of the period state that it was customarv to allou. the 
attendance, a t  the court-martial, of the \\.itnesses disired bv the 
accused.'44 'Though the military courts had no jurisdiction to ccimpel 
the attendance of civilian n.itnesses, it \\.as usual for both the prosecu- 
tion and the accused to be allo\\.ed to obtain a subpoena from the 
appropriate civil court for this purpose. 1 4 j  Similarly, it \\.as traditional 
to allow the accused legal assistance. 146 Counsel \\.as usually a man in 
uniform; the use of civilian lanyers by either side \\.as fronmed upon 
since they \\.ere unfamiliar \\.ith military la\\.. 1 4 7  .I conception of due 
process also seems to have been applicable to military courts. T h e  
accused \\.as entitled to a copy of the charges against him, \\,hich 
charges had clearlv to state the nature of the offense charged.148 
Coerced confessions \\.ere not a d m i ~ s i b l e . ' ~ ~  T h e  accused \\.as entitled 
upon demand to a copy of the court-martial proceedings.'" .\ny 
soldier \\-ho thought himself v.ronged bv his superiors could have his 
grievance brought before a court-martial. 

The judgments of regimental courts \\.ere not final until they had 
been approved bv the commanding officer, \i.ho could not sit on the 
court, lS2  and th&e approvals \\.ere revie\\,able by a general court- 

1 4 2 . \ 1 1 ~ ~  1 7 2 .  201: 2 . \ ~ C . \ R W L K  : I ,  135-36: 'T'y.ii,t K 2 5 0 %  3 1 1 .  
143Resolution of Sof. 16, 1 7 7 2 ,  I 5  JOL-K. C O \ I .  CO\C;. 12-8; .lmendments of 1786 to the 

Rules and .\rticles for the Better Government of the Troops ( 1  :-6) ar t .  I O .  printed in \\ I \  I  H H O I '  

' 4 4 . \ ~ ~ t  201-02; 2 . \~C. . \RTHLK 18, 135-36; TYr1.t K 300-10. The first .Imerican statutory 
guarantee of compulsory process for obtaining \I itnesses espreshly applicable to defendants 
before courts-martial appeared in an IRl4act relatingto the militia. l c t  of \pril 18,  1814. c .  82. 
8 4, 3 Stat. 134. The  first statuteespresslyguaranteeingcompulson. process to defendants in the 
regularfederalcriminalcourtsappeared in 1846. .\ctof.\ug. 8. 1846, R t \ ,   ST\^. § 8;8(1875). 

14 '2  ~ ~ ( , . \ K I . H L K  18: T \ T L ~ R  310. Seealso .\11\t 180-81. .I resolutionof\-ov. 16, 1779, 1 5  
J O L K .  C(J \T .  1277-78,  recommended to the states that upon the application of judge advocates 
they grant \I rits to compel the attendance of ci\-ilian \vitnesses before courts-martial. The  judge 
advocate has traditionally been the one to obtain or  issue summons for both the prosecution and 
the defense. See. e.g.. TY.ILI.R 2 2 2 ,  310; \ Y I \ T H R O P  * 2 7 7 ,  The first statute gi\-ing the judge 
advocate thesamesubpoenapo \~e rasac r imina lcour tuas theac to f . \ l a rch  3. 1863. RI 1 .  S r  \ I  
5 I202 (1875). 

*1506; . \DYt IYY-200 n.8; 2 . \ f L . ~ R r H C K  71; TSTLI R 3 1 2  n.*.  

1 4 6 2  . \ I L . \ R I ' H L R ~ ~ ;  T Y - r i 2 t R  2 5 3 - 5 5 .  See also . \ D Y I  114. 
147?'~T1.t R 2 5  3 - 5 5 ,  
I4'. \DYt 123-24; 1 .\fC .\K'TlILK 167; 2 id. at 5-9, 18; T \ - I - I .~K 2 1 2 - 2 2 .  
' 4 y . \ ~ ~ t  1 5 3 - 5 +  2 .\Ic,.\RTHL-R 77-79 .  
' ' O  Rules and .\rticles for the Better Government ofthe Troops 5 18, art. 3 (1776) .  printed in 

\\'l\-rHKCJP* 1502; .Amendments of I786 to the Rules and . h i c k s  for the Better Government of 
the Troops (1776) a r t .  24. printed in \ Y I K - ~ H K ( J P  * 1507; T\ n t  R 370-7 I. 

15 '  Rules and Regulations of the Continental . \ m y  ar t .  14 (l::.5), printed in \ ~ . I \ T H K O P  
* 1480; Rules and .lrticles for the Better Government of the Troops 5 1 1 ,  art. 2 ( I  776) .  printed in 
\ \ IKTHKOP *1494; British .Articles of \Yar of 1765, § 1 2 ,  art. 2 .  printed in \Yi\ . rHRoP * l457 .  

"*Rules and .lrticles for the Better Government of the Troops I 14. arts. I O ,  I 1  (1776). 
printed in \ \ ' I \THROP * 1499; Amendments of 1786 to the Rules and .\rticles for the Better 
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martial.153 The  judgment of a British general court-martial was not 
final until approved by the King or his ~ommander- in-chief . '~~  An 
;Imerican general court-martial was not final until approved by Con- 
gress or  the commander-in-chief.'55 The  military law was codified 
and less vague than the ordinary criminal law of the day.'56 The  
articles of war were required to be read to all soldiers upon enlistment 
and periodically thereafter. 157 Confinement before trial could not last 
longer than eight days or until a court-martial could conveniently be 
assembled. 15* The  punishments inflicted by courts-martial were no 
more cruel than those inflicted by the criminal courts.'59 

It is plain that military courts were thought to be less desirable 
places in which to be tried than civil courts.16o The  proceedings were 
more summary. The  court was an impermanent body and the accused 
was tried by his superior officers rather than by an independent 
judiciary. jury was not available. The  trial was conducted by 
military men usually without the presence of civilian counsel. Obvi- 
ously more errors were likely to be committed in this system of law 
administration than in the permanent civil courts of record, although 
perhaps no more than in the magistrates' ~ 0 u r t s . l ~ ~  These characteris- 
tics of military justice were thought to be necessary if the armed 
services were to have the rapid judicial enforcement of rules that is 
essential to discipline.'62 However, it is apparent that to an extent 

Government ofthe Troops (1776) art. 2 ,  printed in \VISTHROP* 1504; British Articles of \Varof 
1765, 5 15, arts. 12, 13, printed in Q'ISTHROP *1465. 

153 .\Due 92; TYTLLR 3 37-45. 
154Brit i~h Articles of lVar of 1765, 5 15, art. 10, printed in W'ISTHROP *1464. 
155 Rules and .Articles for the Better Government of the Troops I 14, art. 8 (1776), printed in 

U'ISTHROP* 1499; see .4mendments of 1786 to the Rules and Articles for the Better Government 
of the Troops (1776) art. 2, printed in ~VISTHROP *1504 (limiting the right to review). 

lS6 See 1 BLXKSTOSE, COM.MEST.~RIES 418 n.  16 (Hargrave ed. 1844) (note written by editor 
criticizing Blackstone's view); TYTLER 13-29. Blackstone was upset over Parliament's delegation 
of legislative power to the Crown to write the articles of war for the army. This led him to take a 
dim view of military law in the army, but not of military law in the navy. ~BL.ACKSTONE, 
COW~ENTARIES *416-20*. 

157Rules and Regulations ofthe Continental .Army art. 1 (1775), printed in ~VISTHROP* 1478; 
Rules and Articles for the Better Government of the Troops 5 3, art. 1 (1776), printed in 
~ V I S T H R O P  * 1490; id. 5 18, art. 1, printed in WISTHROP * 1502; British .Articles of N'ar of 1765, 
I 3, art. 1 ,  printed in ~ V I S T H R O P  *1450; id. 5 20, art. 1 ,  printed in WISTHROP *1468. 

158Rules and Regulations of the Continental Army art. 42 (1775), printed in ~ ' I S T H R O P  
* 1483; Rules and Articles for the Better Government of the Troops 5 14, art. 16 (1776), printed 
in WISTHROP * 1500; Amendments of 1786 to the Rules and Articles for the Better Government 
of the Troops (1776) art. 16, printed in \vlSTHROP*1506; British .Articles of War of 1765, 5 15, 
art. 18, printed in WISTHROP * 1466. 

159 See 4 BL.~CKSTOSE, COM!~IEST.ARIES *375-78; TYTLER 3 19-26. 
See 3 F.IRR.ASD 208. See also the discussion ofthe Virginia ratification debates, pp. 148-50 

supra. 
I E 1  For a discussion of the broad extent of the jurisdiction of the magistrates' courts in England, 

see Corcoran & Frankfurter, supra note 139, at 925-33. T h e  magistrates' courts were summary 
courts and their decisions were largely unreviewable. 

1 6 Z E . g , ,  TYTLER 11-12. 
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consistent u ith this necessity the accused m as allou ed most consid- 
erations of fair play.'63 

T h e  texts of the time state that the civil courts could issue \\ rits of 
prohibition against the execution of sentences imposed by courts- 
martial acting beyond their jurisdiction, and could even issue \\ rits of 
error or certiorari to correct court-martial judgments just as they could 
correct those of the civil courts, although they mould not do so unless 
manifest error had been committed. 164 How ever, in later m ritings it 
appears that the scope of revie\\ \vas never so broad and extended only 
to questions of j u r i ~ d i c t i o n . ' ~ ~  Yet it is important that at the time the 
Constitution and the bill of rights \\ere M ritten the leading text v riter 
on courts-martial felt that judicial revieu mas possible to the same 
extent as in criminal cases in the courts of common la\\ .166 

Moreover, members of courts-martial could be sued for damages in 
the common-lam courts if they acted improperly. 167 The  contempo- 
rary texts 168 relate the leading case of Lieutenant Frye of the marines. 
In 1743 Frye had been convincted by a naval court-martial and 
sentenced to fifteen-years imprisonment. The evidence used to con- 
vict him \\as some depositions taken several days before the trial of 
persons M hom Frye was never allo\\ed to confront. iVhen he objected 
to the use of this evidence, Frye \vas cursed by the court. Although the 
sentence v as remitted by the King, Frye brought an action for false 
imprisonment in the Common Pleas Court against the president of the 
court-martial. H e  u as a\\ arded damages of 1,000 pounds, and the 
court indicated that he could still bring suit against the other members 
of the court-martial, u hich he did. 

The  contemporary practice of courts-martial was such that the 
application of the bill of rights to them n ould not have been consid- 
ered a major reform. This supports the view that the amendments 
\\ere intended to apply to those subject to military lam . For, since the 
bill of rights \t as intended to codify existing practices, it u as probably 

163  See 1 BL\caSTo\t, CO\t\lkST\RitS 418 11.16 (Hargrave ed. 1844) (note by editor). 
'64.\D\-E 63 n.*; TYTLt:R 167-72. 
165CLODt, . \ ~ I L I T . \ R Y  \ S D  . ~ ~ \ R T I . \ I .  L A M  15840,  162-63 (2d ed. 1874); Si.\l\toss, COL-RTS 

~ I I R T I I L  309 (7th ed. 1875). 
166 .io\ L- 63 n.*. It is impossible to knou to what extent the framers were familiar u ith .idye's 

text. .\dye \vas Deputy Judge .idvocate of the British Army in .America. The first edition of his 
uork uas  published in Ne\v York. Since it was the only adequate treatise on courts-martial 
published before the bill of rights was written, it seems likely that at least some of the framers had 
read it. It is known that General Washington saw some of the court-martial records that carried 
Adye's signature. 2 5  LTRITISGS OF G ~ O R G ~  LvISHIVGTOV 29 & n.41. 436-37 & n.50, 461 
(1938). 

167.\DY.t63 n.*; 1 bic.iRTHL-R226-32; 2id. at 15Yn.*. Seealso Sr~isloss,  C O U R T S ~ ~ \ R T I \ L  
310-11 (7th ed. 1873). 

'68.-\D'L.t 63 n.*; 1 .\iL.\RTHCR 229-32, app. 13 ,  at 344-47; T'ITL~R 167 n.* .  See also 
Slxlxtoss, COL-RTS .\I\RTI\L 193 n.7  (7th ed. 1875). 
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meant to apply to any of the agencies of the federal government in 
which the codified practices were observed. 

VI. CONCLUSION 

LVhether any of the first ten amendments are thought to apply to 
courts-martial depends largely on the construction given to the fifth 
and sixth amendments. The history of these two amendments up to 
the time they were sent to the Senate gives support to the view that, 
with the exception of their jury provisions, they were intended to 
apply to cases arising in the land and naval forces, rather than to the 
view that they were not intended to be so applicable. 

Most of the various bills of rights and proposals for bills that 
contained the same guarantees as are in the fifth and sixth amend- 
ments seemed to rest on a common understanding that the rights of 
men apply to those in the service. The  Massachusetts and New 
Hampshire bills, which had all of the guarantees that are in the fifth 
and sixth amendments except that for grand juries, clearly applied to 
courts-martial. All of the nonjury provisions of the New York propos- 
als, which included all of the federal guarantees, seemed to protect 
those subject to military law. The same can be said for the provisions 
Pennsylvania adopted in 1790. 

During the Virginia debates several of the convention members, 
including two who had helped draft the Virginia bill of rights, indi- 
cated, without contradiction, that if the provisions of the Virginia bill 
of rights were in the Constitution they would apply to courts-martial. 
Yet the Virginia bill of rights, which contained a jury guarantee, made 
no mention of courts-martial. The Virginia proposals for a federal bill 
of rights did mention courts-martial, but in nearly as ambiguous a 

The  proposals for the bill of rights Madison later drafted to put 
before the House were unambiguous on this point and clearly applied 
to courts-martial. Madison evidently intended his proposals to have 
the same substantive meaning in this respect as did the Virginia 
proposals.169 His draft should therefore be viewed as a more accu- 
rately worded version of the substantive guarantees contained in the 
Virginia bill of rights and the Virginia proposals for a federal bill of 
rights, both of which he helped write. 

Further evidence that there was a common understanding that the 
bill of rights would apply to those in the land and naval forces is 
furnished by the failure of anyone in the House to object to the fact 

fashion as do the existing amendments. I 

' "See  3 L V o ~ e s  OF JOHN AD.A.VS 220 (C. F. Adams ed. 185 1); BRAST, J.A.WS .M.ADISOX- 
F . \THLROF THE CONSTITLTIOS 2 6 4 4 6  (1950); L. iSSON, THE H ISTORY .\SD DEVLLOPMEST OF 
T H E  FOURTH .\MEND.VEST 96 11.62, 97-98, 100 (1937). 
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that the amendments as presented to and adopted by that body uould 
probably be read as applying to courts-martial. 

The issue ultimately is v hether one \i ishes to interpret the changes 
occurring after the House proposals M ent to the Senate as manifesting 
an intent that these amendments should not protect those subject to 
military lau , Because the acceptance of the position that these changes 
manifested such an intent M ould carve out a class of imericans \i ho 

ould be unprotected by the constitutional guarantees, it should be 
accepted v ith reluctance and only if it is supported by the most clear 
e\ idence. 

The only e\ idence that might be thought to support this position is 
the jlarvland proposal, M hich excepted courts-martial from its 
double-jeopardy pro\ ision, the failure of the Senate to accept the 
tenth article of the House proposals, and the changes made in the 
federal bill of rights during the negotiations, in u hich hfadison played 
a role, betneen the Senate and the House. 

\\ hat little el idence there is concerning the Senate debates and the 
Senate-House negotiations indicates that the changes made during 
them do not support this position. The  Senate’s failure to adopt the 
tenth article of the House proposals apparently was  not because of 
disagreement o \er  military cases. In his letters Madison listed se\ era1 
of the Senate’s objections to the House proposals.17’ The objection to 
the tenth article M a5 that in the petit-jury pro\ ision the licinage from 
\\ hich the ~ u r y  ii as to come and the “accustomed requisites’’ of jury 
trial could not be defined in a u ay that v ould be satisfactory to all of 
the states, v hich had differing practices. Aladison’s failure to mention 
that there v as any objection in the Senate because the House propos- 
als could be read as cokering courts-martial is strong eLidence that no 
such objection \\ as made. 

\\’hen the Senate debaters separated the grand-jury guarantee of the 
House proposals from the petit-jury guarantee, rn hich \{as objection- 
able to them, they carefully added to the grand-jury pro\ ision a phrase 
excepting military cases. During their reconsideration of the petit- 
jury guarantee the Senate retained in it the exeption of military cases 
placed there by the House.171 This is a clear demonstration that the 
Senate debaters must hake thought, as did the House, that it v a s  
necessary to exclude military cases from these t u  o guarantees but not 
from the others. That  the exception of military cases \i as added to the 
fifth amendment only u hen the Senate moved the grand-jury guaran- 
tee into it shorn s that the exception uas  to apply only to that guarantee 
and not to the other provisions of the amendment. 

I 7 O j  H L \ ~ ,  \ rRITI \GS  OF JAMLS \ l l D l S O \  420-24 n.1 (1904) 
1 7 1  See note 12Osupru 
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The  Madison letters, together with the evolution of the amend- 
ments in the Senate, lead also to the conclusion that the changes made 
by the Senate-House Conference Committee were not intended to 
make the amendments inapplicable to courts-martial. The  present 
sixth amendment is vague because the important petit-jury guarantee, 
after having been phrased so as to compromise the disagreement 
between the houses, was tucked into it. In order to satisfy the Senate 
objections, this guarantee had to be phrased very briefly. It became 
merely a guarantee of a trial by an impartial jury of the state and 
district, to be previously ascertained by law, where the crime was 
committed. This was too brief to warrant being a separate amend- 
ment. Nor, as a matter of syntax, could it conveniently be added to the 
fifth amendment, which contained the grand-jury provision with its 
clause excepting military cases. It would fit very neatly into the ninth 
article of the House proposals, which could be changed to read: 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, b an impartial juy of the state and district 

previously ascertained law, and to be informed . . . . (Emphasis 
added.) 

wherein the crime shall have Iy een committed, which dzitrict shall have been 

But an exception for military cases could not easily be added to the 
proposal in this form. 

In the process of adjusting the disagreements between the houses 
over the crucial substantive jury problems, the difficulty in applying 
the rephrased amendments to courts-martial might well have been 
overlooked. Perhaps those who favored the inclusion of an express 
petit-jury guarantee thought there was more chance of its being 
adopted and ratified if they placed it in the middle of the already 
accepted provisions of the sixth amendment, than if it were made a 
separate provision, to which an exception for military cases could have 
been added. A4t any rate, since vaguely phrased guarantees had been 
thought before to be applicable to courts-martial, there is little reason 
to suppose the framers felt that their now similarly vague amendments 
would suddenly acquire the contrary meaning merely because they 
had undergone changes that made them less clear than they once had 
been on this point. Furthermore, as we have seen, it is no easier to 
construe the amendments as changed as not applying to courts-martial 
than it is to construe them in the opposite manner. 

On  the whole, therefore, the evidence of the original intent favors 
the view that the bill of rights was intended to apply to those in the 
land and naval f 0 r ~ e s . l ' ~  

"*Of course, if the bill of rights applies to courts-martial, the content of its provisions would 
be adapted to the military context. For example, what constitutes due process or an unreasonable 
search and seizure would be different in the military sphere than in civilian life. 
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DEFINITION AND GROWTH: WIENER ON 

RIGHTS 
COURTS-MARTIAL AND THE BILL OF 

Colonel William W. Winthrop's monumental Militaty Law and 
Precedents is undoubtedly the most widely-quoted and authorita- 
tive source of .4merican military law written b one person. Even 

bow to him, and Winthrop wrote about criminal law on1 to 1895. 

before the Supreme Court, is the most prolific, widely- uoted and 
authoritative writer on military law of this century.%is major 
works s an the period from 19402 to 1969.3 Included in that period 

the landmark cases, Reid v .  Covert and Kinsella v .  Kruger. These 
cases overturned apparently settled law concerning courts-martial 
jurisdiction over de endents of military personnel in peacetime and 
provided the foun g ation for one of the best books available on 
military law and legal history.* 

Much of Wieners finest work has been done on the historical 

today it is difficult to find a case or article whic K does not make its 

Frederick Bernays Wiener, "rmy Colonel (Retired) an c r  advocate 

is his ef f ort as counsel to secure reargument and eventual victory in 

analysis of courts-martial 
ject which fascinates both 

question of constitutional limits on 
power has engaged a number of fine 

addition to the next 

system, its scope, or the challenge of this article.8 

It$'. WISTHROP, MILIT.ARY LAM' ASD PRECEDESTS (2d ed. 1896). 
*Wiener ,  The Militia Clause ofthe Constitution, 54 H.ARV. L. REV. 181 (1940). 
3Wiener,  Martial Law Today, 5 5  A.B. .4 .J .  713 (1969). 
' 354 U.S. 1 (1957). 
51d. (a  companion case). 
'WIENER, CIVILIANS USDER MILIT.IRY J U S T I C E  (1967). 
'See Wiener,Arethe GeneralMilitary Artick? Unconstitutionally Vague?, 54A.B.A.J. 357 (1968). 
8See Weckstein, Fehral Court Review of Courts-Martial Proceedings: A Delicate Balance OfZndivid- 

ual Rights and Military Responsibilities, 54 MIL. L. REV.  1 (1971); Bishop, Civilian Judges and 
Military Justice, 61 COLUU. L. REV. 40 (1961); Barker, Military Law, A Separate System of 
Jurisprudence, 36 U. Cis. L. REV. 223 (1967); Moyer, Procedural Rightsof the Military Accused: 
Advantages Overa Civilian Defendant, 22 MAINE L. REV. 35 (1970); Nichols, The JusticeofMilitary 
Jurtice, 1 2  W M .  & M A R Y  L. R E V .  482 (1971). 
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COURTS-MARTIAL AND THE BILL OF 
RIGHTS: THE ORIGINAL PRACTICE? 

Frederick Bernays Wiener * 
Former A4ttorney General Biddle has told this story about Mr. 

Justice Holmes: 
In the Gavit case a taxpayer had achieved a temporary victory in the 
Second Circuit, where the court had held that income from a trust 
fund was not taxable under the Revenue . k t  of 191 3 .  Holmes was 
interested, he said, because he enjoyed such an income. The tax- 
payer’s argument passed the remark until the summation, when he 
ventured: “I hope, Mr. Justice Holmes, that the Statute of Limita- 
tions has not run in your case so that you \vi11 not be foreclosed from 
etting back the tax you have mistakenly paid to the Government.” 

Everyone in the courtroom looked at the Justice. “Nothing you 
have said,” he remarked 1% ith a deadly mildness, “nothing you have 
said, my dear sir, leads me to hope.’ He Lvrote the opinion revers- 
ing the judgment of the louer court.2 

In the December 1957 issue of the HarvardLaw Review, Mr. Gordon 
D. Henderson examines the question of the applicability of the Bill of 
Rights to trials by court-martial, and concludes that, on the whole, 
“the evidence of the original intent favors the view that the bill of 
rights was intended to apply to those in the land and naval  force^."^ 
This is a matter of more than passing personal interest; I contended in 
the Krivoski case that the guarantees of the first eight amendments, in 
particular that of the assistance of counsel contained in the sixth 
amendment, applied in full measure to trials by court-martiaL4 I was 

PCopyright  1958 by The Harvard Law Review .issociation. Reprinted with permission of 
the copyright o\vner from 72 HARV. L. REV. 1 and 266 (1958). Permission for reproduction or 
other use of this article may be granted only by T h e  Harvard Law Review Association. 

*.Member of the District of Columbia Bar. R . B . ,  1927, Brown Lniversity; LL.B., 1930, 
Harvard Law School; LL .D. ,  1969, Cleveland-Marshall Law School. 

‘Biddle, Mr. Justice Holmes, in MR.  JUSTICE 11  (Dunham & Kurland eds. 1956). 
ZIrwin v. Gavit, 268 U.S. 161 (1925). 
Henderson, Courts-Martial and the Constitution: The Original Understanding, 7 1 H-ARV. L. 

Rti.. 293, 324 (1957). 
4Krivoski v. United States, 136 Ct. C1. 451, 145 F. Supp. 239, cert. denied, 352  U.S. 954 

(1956). The  plaintiff and one Finley, both officers of the Army, were separately charged 
\vith a joint offense. Finley \vas tried first, and, represented by a civilian lawyer and a Captain 
Adams, pleaded not guilty. Plaintiff, a witness against Finley, had been interviewed before the 
trial by Adams in the latter’s capacity as assigned counsel for Finley, and ;\dams suggested that 
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unsuccessful at  all stages over a period of six years, culminating in 
denial of certiorari by the Supreme Court. I \I ould therefore feel the 
\i.arm suffusing glo\\ of personal vindication if,  ultimately, that tri- 
bunal \\.ere to espouse the vie1j.s I then urged. But,  to paraphrase \ lr .  
Justice Holmes only slightly, nothing in the Henderson article leads 
me to hope. For the author has overlooked significant-indeed, 
controlling-contemporary materials and has a t  critical points mis- 
read the authorities he has cited. 

I. THE REQUISITE PERSPECTIVE 
T h e  commonplace observation that hindsight is better than 

foresight is subject to a ell-defined exception: Hindsight applied to 
history is almost invariably misleading. \laitland, the greatest of legal 
historians, continually \I arned against “after-mindedness.” “.4gain 
and again he emphasized the danger of imposing legal concepts of a 
later date on facts of an earlier date. , . , \\.e must not read either la\\  
or histor). back\\.ards. \\.e must learn to think the thoughts of the past 
age-‘the common thoughts of our forefathers about common 
things.’ ” 6  

. ind  even if the present-day researcher can refrain from anachronis- 
tically reading his o\im vie\\ s into the thoughts of those \\ ho preceded 
him by some 180 years, he must, certainly in any inquiry as  to the 
contemporaneous scope of the _\merican Bill of Rights, distinguish 

plaintiff claim his privilege against self-incrimination. Finley n as convicted in a trial in \\ hich 
plaintiff testified for the prosecution, and Finley’s conviction u as sustained on  the ground that 
he had counselled plaintiff to commit the offense. See United States v ,  Finley. I! Bd. Rev.- 
Jud. Council 1 2 7 ,  145 (Bd. of Revieu I95 I ) .  .\her Finley’s trial, thecharges against the plaintiff. 
which had mean\\ hile been held in abeyance, \\ere referred for trial. Captain .\dams \ \ a s  then 
assigned as plaintiffs counsel. He pleaded plaintiff guilty. did nut present to the court-martial 
matters that he later put into a clemency request, and submitted that clemency request too late. 
Plaintiff in the Court of Claims contended that his representation by Captain .\dams u as 
perfunctory in that he did not prepare the case and in that he did not present to the court-martial 
the one point of fact and the one point of lau in plaintiffs fa\or.  The court. honever. rejected 
plaintiffs assertion that he had been denied effectiw assistance of counsel in violation ofthe tisth 
amendment. 

Similar conflict of interest on the part of counsel in a civil prosecution has resulted in the 
setting aside of convictions. See, e.g., Glasser v.  United States, 3 15  U. 5. 60 (1942): Craig v .  
United States. 2 1 7  F.2d 3 5 5  (6th Cir. 1954). For the higher standard required of court- 
appointed, as opposed to personally selected, counsel, see People v .  l lorris,  3 Ill. !d 43-, 445. 
452-53, 1 2 1  S . E . 2 d  810, 815, 819 (1954). The civilian Court of llilitary .\ppeals has, since. 
repeatedly reversed convictions because of conflict of interest o n  the part trf appointed counsel. 
See,e.g., United Statesv. Grzegorczyk, AU.S.C.lI..-\.  5 7 1 .  2 5  C . l l . R .  7 5 ( l Y 5 8 ) ;  United States 
v. h v e t t ,  7 L.S.C. l l , . \ .  704, 2 3  C.1l .R.  168(1957). 

Krivoski also contended in the Court of Claims that denial of his counsel’s request for a copy of 
the Board of Re\-ie\v opinion to aid in preparing an appeal to the Judicial Cuuncil was a \ iolation 
of the fifth amendment-but to no avail. Compare the holding as to right of access to files in 
Gonzales v. United States. 348 U.S. 407 (1955). 

jCam, Introduction to \ ~ \ I T L \ \ D ~  StL.tc.7 t1) HISTORK, \ I .  I . :SS \YS  a t  xis (Cam ed. l U 5 7 .  
61d. at xi. 
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carefully between, on the one hand, those of its provisions that were 
declaratory of principles generally accepted in the period from Sep- 
tember 1787, when the Constitution was published by the Conven- 
tion and the drive for enactment of a bill of rights began, to December 
1791, when the first ten amendments became effective; and, on the 
other hand, those provisions that marked a change in what was then 
generally law. 

Some of the amendments were declaratory only. Trial by petty jury 
had been part of the common law for centuries (and was moreover 
guaranteed by the Constitution proper), presentment by grand jury 
went even farther back,* the concept of due process of law stemmed 
from Magna C a ~ t a , ~  and the guarantee of bai1,'O the privilege against 
self-incrimination,' ' and the prohibition against double jeopardy l2  

were, all of them, well settled in English law. 
Other guarantees were more recent, and hence more precarious. 

T h e  limitation on unreasonable searches and seizures echoed Lord 
Camden's judgment inEntick v .  Carrington l 3  and recalled James Otis' 
immortal argument against writs of assistance. l 4  The  right to petition 
for redress of grievances stood as a reproach to George 111's cavalier 
disregard of the colonists' r e m o n ~ t r a n c e s . ~ ~  

Still other portions of the Bill of Rights were designed to correct 
existing evils. The  prohibition directed at an establishment of religion 
was adopted at a time when state-supported churches were still far 
from being an institution of the past,ls and when sectarian qualifica- 
tions for state office still ~ b t a i n e d . ' ~  iind the right to counsel guaran- 
teed by the sixth amendment placed federal criminal prosecutions on a 

U.S. CONST. art. 111, § 2; see 1 HOLDSLWRTH, HISTORY OF ENGLISH LAM 3 11-20 (7th ed. 

1 H O L D S L \ O R T H , ~ ~ .  cit. supranote 7, at 321-23; PLUCK NETT,^^. cit. supra note 7, at 428-29. 
See 1 HOLDSMORTH, op. c i t .  supra note 7, at 59-63. 

'O"The right to be bailed in certain cases is as old as the law of England itself, and is explicitly 
recoenised bv our earliest writers." 1 STEPHEN, HISTORY OF THE C RIMINAL LAN OF ENGLAND 

1956); PLUCKNETT. A CONCISE HISTORY OF THE COMMON LAW 124-31 (5th ed. 1956). 

2 3 3  71883). ' 
8 WIGMORL. E\ I D ~ \ C L  § 2250 (3d ed. 1940). 

'*4 BLACKSTONE, COMMENT.\RIES*315, *335-37, *361; 2 H.AWKINS, PLEASOFTHECROWN 
515-24 (8th ed. 1824). 

l 3  19 How. St.  T r .  1029 (1765). 
''Paxton's Case, Quincy 51, 55 (Mass. 1761). 

See 1 HOLDSL+ORTH, op. cit. supra note 7, at 517.  The right to petition was confirmed in 
paragraph 5 of the English Bill of Rights of 1689, 1 W. & M. 2d Sess., ch.2. 

'6.Massachusetts did not withdraw state support fromchurches until 1833, by article XIof the 
amendments to its constitution. See LEVY, THE L.\u OF THE COMMO~TVEALTH .%SD CHIEF 
JUSTICE SHALV 42 (1957); COBB, THE RISE OF RELIGIOUS LIBERTY IN AMERIC.4 500, 5 1 5  (1902). 

"Such qualifications were not abolished in Connecticut until 1818, COBB, op. cit. supra note 
16, at 513, nor in Delaware until 1831, id. at 517, nor in Maryland until 1851. Compare MD.  
COSST. declaration of rights art. xxxv (1776) with MD. CONST. declaration of rights art. 34 
(1851), printedin 3 Thorpe, TheFederalandStateConstitutwns, H.R .  Doc. No. 357 ,  59thCong., 
2d Sess. 1690, 1715 (1909). 
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fairer plane than most in England, \\.here only persons accused of 
treason could be defended by counsel, and that only since 16Y6.'s 
Persons charged in England n.ith felonies could not be defended by 
counsel until 1 836,lY many years in the future. JIany states-though 
not all-had rejected the British practice. By 1791, the right to counsel 
\\.as extended by constitutions of seven states and the statutes and 
practice in t\i.o ;)then . 2 0  Rhode Island, \\.ithout a constitution, had 
early relaxed the traditional practice, although there does not appear 
to have been a definitil-e statute on the point until late in the eighteenth 
century.* In 1-irginia and South Carolina, counsel \\.ere perniittcd by 
statute, but only in capital cases.22 Bv 1796. Connecticut allo\\ ed 
counsel in all cases as a matter of I t  is unclear \\ hether 
Georgia conferred the right before 1 798.24 The federal Crimes . lct  of 
1790, enacted by the same Congress that proposed the Bill of Rights to 
the states, permitted counsel, and required counsel to be furnished on 
request-but only in capital cases.25 It would therefore be a fair 
summary to conclude that the sixth amendment, in so far as it granted 
the righf to counsel "in all criminal prosecutions," guaranteed for all 
time a right only recently \\.on, and that not unil-ersallv nor in all 
cases. 

\!'hen one examines the proposals for constitutional amendments 
made by the several ratifying conventions, it is again important to 
keep in mind the distinction betn.een proposals that were declaratory 
of existing lau and those that sought changes therein. This is particu- 
larly important with respect to the numerous proposals regarding 
military matters, because, to speak mildly, there existed in the late 
1780's a considerable diversity of opinion regarding military policy. 

18.ict of 1696, 7 C y  8 \\ ' i l l .  3 ,  ch .  3 ,  0 I .  Sir \\illiam Parkyns, tried for treason the day before 
this statute took  effect. v a s  not alloued counsel. Parkyns. I! Hou, St. T r .  63. :2--3 (3696). 

l9.Ict of Aug. 20, 1836. 6 & 7 \ \ ' i l l .  4, ch. 114. For theearlier l a \ \ ,  see 2 H \ \ \  hl \S ,  PI 1 \ S ( J I  

' I H ~  CRO\\U 5 5 C j r  (8th ed. 1824). 
20See Pone11 v.  .ilabama, 28; U.S.  45, 61-62 (1932). 
2 1 T h e  Rhode Island General .issembly o n  .\larch 1 1 .  1668:6Y enacted "that it shal l  he 

accounted and ( I \ \  ned from henceforth vntill farther order. the l a u  f u l  privilege of any person 
that is indicted, to procure an attornye to  plead any poynt of la\\ that may make for the clearing 
of his innocenyce." 2 .  R.I. COI.CI\I 11. Rtc.oRns 2 3 8 - 3 0 .  Houcter ,  this pro\-ision \ \ a s  not  
carried into thecompi1edLa~sofR.I. that v e x  published in l 7 l Y .  1-30. 1745-1746. and l76-. 

. i t  a trial of 26 pirates before a ciiurt of admiralty a t  Xeu port. R.I. .  in 1 7 2 3 .  there is no sign of 
defense counse!. See L'PDlKt,  .\1t\ll)lRS O F  TH1 RH0I)t IS l . \ \ l l  B \ R  260-Y4 ( l842) ,  

\-either . I R \ O l , I ) ,  .I HISIOHI-OF I'Ht. sl i-rt OFRHODt I S l . \ \ U  \Yr) PR(l\ Int \ ( . l  PI.\\ I \. 

- r 1 o \ - s ( 1 8 6 0 ) , n o r B ~ ~ - r 1 ~ 1 ~ . 7 ' ~ ,  I \ o t \  I-oR.1. .I( i s  \ \ ~ R t s o i . \  I S ,  1758 1.0 lR50(l856)listsany 
lau relating to counsel in criminal cases. It  u ould therefore appear that the right-to-counsel 
provision of the Declaration of Rights in R.1. PL-BI.II. L i \ \ s  79. 80-81 ( 1 3 8 ) .  1% as not adopted 
until 1798. 

22Po\\ell v .  .ilabama, 287 U.S. 45, 62 (1932). 
231d. at 63 C y  n.*. 
241d. a t  63. 
2 5  .Act of .ipril 30. 1-90. ch. Y.  5 29. 1 Stat. 118 .  
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Luther llartin left the Convention before it completed its 1% ork, and 
then opposed the Constitution because, among other things, it pro- 
vided for an army in time of peace; 2 6  George Mason stayed to the end, 
but refused to sign, for this among other reasons; and from Paris 
Jefferson urged a bill of rights Lvhich Lvould afford “protection against 
standing armies .” 2 8  A\ccordingly, numerous amendments Lvere pro- 
posed either to prohibit a peace-time standing army altogether” or 
else to permit it only under strict  limitation^.^^ None u.as adopted; 
nevertheless, the unconstitutionality of a standing army in time of 
peace \\as still asserted by libertarians in the Senate when the minis- 
cule increases of 1789 and 1790 uere under c ~ n s i d e r a t i o n . ~ ~  

There u~as  diversity of vieLv, also, concerning the status of the 
militia, LvhichAespite its someu hat less than glorious service during 
the Revolution 32-usas proclaimed to be “the Palladium of our secu- 
rity.”33 hlilitia sentiment \i as strong enough to insure inclusion of the 

2 6  3 F \ R R \ \ D ,  T H t  R ~ C O R D S O F T H I .  FI;D~.R\LCOS\.FSTIOS 207 (191 1); 1 2  DICTIOS\RTOF 
.\\ll RIC \K BIOGR\PH\ 344 (1933). 

2 7 2  F ~ R R J Y D ,  op. c i t .  supra note 26, at 640. 
28Letter From Thomas Jefferson to James Madison, Dec. 20, 1787, in 12 T H ~  P\PERS O F  

THOU \sJtFFt R s o K  438, 440 (Boyd ed. 1955); Jefferson to Lladison, July 3 I ,  1788, in 1 3  id. at 
440, 442, 443; see Dumbauld, ThomasJefferson and American ConstitutionalLaw, 2 J .  P V B .  L. 370, 
383 (1953). 

In \-ie\v of the position taken by .liartin, l lason and Jefferson, it seems difficult to support 
without qualification the conclusion of M r .  Justice Harlan concurring in Reid v. Covert, 354 
U.S. 1, 68 (1956), that \vhat the Founders feared “was a military branch unchecked by the 
legislature, and susceptible of use by an arbitrary executive power.” 

2g See Rhode Island proposed amendment X I ,  in 1 ELLIOT, THI,. DtB\Tt s IS T H ~  S ~ V E R A L  
SThTE COS\ ESTIOSS O S  THE .kDOPTlOS OF THE FEDER.AL COSSTITLTIOS 336 (2d ed. 1881) 
[hereinafter cited as ELLIOT’S Dt B \TkSl. 

30 Virginia and Sor th  Carolinaproposed amendments against standing armies in time of peace 
in the absence o fa  ta.o-thirds vote by Congress. 3 ELLIOT’S DEFLATES 660(\’irginia, No. 9); +id. 
at 245 (North Carolina, S o .  9). (.\I1 of the amendments proposed by the states, Rhode Island 
only excepted, are conveniently collected in DLXB\ULD, T H ~  BILL OF RIGHTS .\SD \VHAT IT 
hIt..iss ToD\\ 173-205 (1957)). S e u  York and Rhode Island had each declared that standing 
armies in time of peace \vere dangerous to liberty, and should therefore be avoided, except in 
cases of necessity. 1 ELLIOT’S DEB1Tt.S 328 (Sew York); 1 id. at 335  (Rhode Island). 

31T~t . JoCRY. iL  OF \ V I L L I A \ ~  ~ ~ A C L ~ Y  221, 235 (1927 ed.). .\laclay was a Senator from 
Pennsylvania. 

32“To place any dependence upon Militia, is, assuredly, resting upon a broken staff.” Letter 
From George Lvashington to the President of Congress, Sept. 24, 1776, in 6 THF. ~ V R I T I S G S  OF 
Gt.ORGt 17 \SHIYGTOS 106, 110 (Fitzpatrick ed. 1932). “[Ilf 1 was called upon to declare upon 
Oath, Lvhether the Militia have been most serviceable or hurtful upon the whole; I should 
subscribe to the latter.” 6 id. at 112. 

Here I expect Lve shall be told that the m a of the country is its natural bulwark, and 
would be a t  all times equal to the national defence. This doctrine, in substance, had like 
to have lost us our independence. It cost millions to the Cnited States that might have 
been saved. The facts, which from our own experience forbid a reliance of this kind, 
are too recent to permit us to be the dupes of such a suggestion. 

THE FEDER.\LIST No. 25, at 1 2 2  (Beloff ed. 1948) (Hamilton). 

TH~:  ~ V R I T I S G S  O F  G ~ O R G K  LV.\SHISGTOS 483, 494 (Fitzpatrick ed. 19 32) .  
33Letter from George [Yashington to the Governors of the Several States, June 8, 1783, in 26 
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militia clause,34 \i hich embedded in the Constitution a system of 
divided military control that has plagued lmerican military ilrganiza- 
tion ei er since and that cannot be said to be satisfactorilv soli ed e\ en 
yet;35 and also to effect adoption of the second a 
portion of the Bill of Rights that no\\ and for some generations past has 
been solemn nonsense-and a dead letter.37 Yet, ironically enough, 
the very exaggerations of the militia opponents of the ne\\ Constitu- 
tion demonstrate the validity of-and i\ ere employed to justify-one 
of the most striking extensions of federal control, the regulation by 
Congress of the composition and jurisdiction of courts-martial of 
militia (non Sational Guard) not in federal service.38 

;idditionally, \\ e must be circumspect in examining the Continen- 
tal articles of ar39 hen seeking to ascertain the constitutional rights 
of the officers and soldiers subject thereto. Secretary of \\'ar Knox 
immediately recognized in August 1798 "that the change in the Go\ - 
ernment of the Cnited States \\ i l l  require that the articles of \\ ar bc 
rei ised and adapted to the c o n s t i t ~ t i o n . " ~ ~  Congress, the follou ing 
month, simplv continued the Continental articles in force, \I ithout 
more.41 In thewspring of 1790, they ere reenacted, "as far as the same 

OKs I .  art. 1, 0 8. Cis. 15-16. 
ener, The .Militia Clause ofthe Constitution, 54 H \R\  , I.. Rk\ . 181 (1940). F(ir a 

proposal subsequent t~ the date of the cited article, see the C ( J \ I \ I I I  I I t O\ CI \  11.1 \K  C:CJ\~PO- 
K b \ T S ,  R t s t R \  I FoR( .~s  FOR s m O K ~ 1 .  SI.(.LRlTY (1948). \I hose recommendations \\crc 
successfully opposed by the \-ational Guard. 

36".A \ t e l l  regulated Ililitia. being necessary tu the security ( i f  a free State, the right ( i f  the 
people to keep and bear l rms  shall not be infringed." 

37See Cnited States \ .  lliller, 307 U.S. 1 i4  (193Y) (not violated by tax laid on shotguns); 
Robertson v .  Baldnin. I65 U.S. 2 7 5 .  281-82 (18Y7)(dictum)(not violated by la\{ prohibitingthr 
carrying of concealed eapons). 

3 8 3 2  U.S.C. § §  3 2 6 3 3  (Supp. I., 1958), Xvhich derive from 90 102-08 ofthe Sational Defense 
.Actof 1916. ch. 134, 39 Stat. 208; see H.R. R t p .  \-(I. 29;. thCong. ,  1st Sess. 2 (1916):"The 
framers of the Constitution evidently intended that the m a provided for in that instrument 
shoud be a national force and never had any do t Congress had full paver tu make it s o . "  
The  report cites Patrick Henry in 1787: "Your is given up to Congress . . . [ 4111 PO\\ er 
\\ i l l  be in theirou n possession. , . . By this, sir, you see that their control over o u r  last and best 
defence is unlimited." 3 I.'LI.IOT'S DtB\Tts  51 ,  5 2 .  

r o t e  also that an amendment proposed by \.irginia and Sor th  Canilina, that the militia 
"u hen not in the actual s e n  ice (if the United States, shall be subject (inly tu such fines, penalties. 
and punishments. as shall be directed or inflicted by the la\\ s of its o\\ n state," 3 id. at 660; 4id. at 
245, and similar amendments proposed by Pennsylvania. 2 id. at 546. and S e \ \  Yorli. 2 id. a t  
406, all failed of adoption. 

.ldditional references are \\'iener, supra note 3 5 ,  at 213-15.  
39 The  Continental .\rticles and Rules for the Better Government of the Troops \\ere adopted 

on September 20, 17-6, 5 J O L R .  C o \ r .  COKC:. 788 (1776). Section XI\ .  thereof \ \as  repealed, 
and certain neu. articles adopted, on I l ay  31, 1786. 30 J O L R .  C ( J \ . ~ .  Co\c;. 316 (1786). 

.lrticles of \ tar  in effect before 1806 \ \ i l l  be cited to \ L I \ T H R ( J P .  l l i m  \HI L \ \ \  1\11 
P R t ( . t D t - K T S  (2d ed. 1896) [hereinafter cited as \ \ . I \~ 'HR(JP] ,  \\here the military codes through 
1874 are con\-eniently assembled. This vork is available in a 1920 \\'ar Department reprint 
\+ hich indicates the pagination of the original second edition. 

40 1 .\Ill RIL \ \  s l - \ r t  P I P I  R S ~ ~ I L I T  \RIK\FF\IRs 6 (Lo\\ rie 8i Clarke eds. 1832) [hereinafter 
cited as .\\l.  ST. P i p .  l f l l - .  . IFF.] .  

41.\ct of Sept. 29, 178Y. ch. 2 5 .  0 4, I Stat. 96. 
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may be applicable to the constitution of the United a 
generalization that said very little, and that little as unhelpful in 1790, 
before ratification of the Bill of Rights, as when, after ratification, it 
was repeated with reference to the , i rmy Articles in 179j43 and 
1 79644 and to those of the Navy when the Continental -irticles for the 
Government of the Navy \vere revived in 1 797.45 The  first complete 
military codes under the Constitution n.ere those for the Navy, in 
1799 and 1800, followed by one for the Xrmy in 1806,46 almost 
seventeen years after Secretary Knox had first called attention to the 
need for a revision. 

One final point must be kept in mind at  the outset. We are seeking to 
discover common understanding at a time when the scope of federal 
military Ian was exceedingly limited. It applied to a mere handful of 
individuals, all of whom were soldiers by choice,47 and for the most 
part it denounced only offenses that were not punishable in courts of 
common law. 

First, the scope of federal military law in 1789-1 791 was extreme- 
ly narrou. in terms of the numbers affected thereby. President 
U‘ashington transmitted to the Senate in August 1789 a statement 
from Secretary Knox showing that the troops in active service came to 
672, and that there were wanting 168 “to complete the establish- 
ment.”48 By December 1792-after the disastrous defeats suffered 
by Harmar and St. Clair a t  the hands of the Indians-the authorized 
total was only 5 ,  120.49 But this was a paper figure; the actual total, as 
late as two years afterwards, was only 3,692.50 

It is true that every state had its militia, in numbers that were 
i m p r e s s i ~ e , ~ ~  whatever might be said of its martial effectiveness. 
Militiamen when on duty were subject to state military codes of 
varying degrees of rigor. 5 2  Except in instances of insurrection or when 

4 2 . \ ~ t  of .\pril 30, 1790, ch. 10, I 13 ,  1 Stat. 121.  
43.ict of ,March 3,  1795, ch.  44, 5 14, 1 Stat. 432. 
44.\ct of .May 30, 1796, ch. 39, 5 20, 1 Stat. 486. 
4 5 . \ ~ t  of July 1, 1797, ch. 7, 0 8, 1 Stat. 525. 
4 6  See pp. 181-88 infra. 
47There was no national draft act until the Civil LVar. Act of .March 3,  1863, ch. 75, 12 Stat. 

731. Conscription measures were considered late in the War of 1812, see 1 A A ~ .  Sr .  P.\P. $11~. 
AFF. 515, but none was adopted, LrpTO.\, THE hfILIT.4RI’hLICI’OF THE UTITED ST.4TES 123  
(I91 2). 

48  1 . \XI. ST. P.\P. hfL. .\FF. 6. 
49  1 id. at 40. 
”UPTOS, T H ~  .\fILIT.ARY POLICY OF THE: USITED ST.4TES 83 (1912). 
j1 In the earliest militia return extant, dated January 1803, President Jefferson submitted to 

the House of Representatit-es the numbers of the militia in Massachusetts, Connecticut, Pennsyl- 
vania, Virginia, South Carolina, Georgia, and Mississippi Territory. 1 AM. ST. Pip.  .MIL. AFF. 
159-62. This showed 31 major generals, 91 brigadier generals, 14,992 other officers, and 
273,003 enlisted men. 

5 2  Afterthepassageofthefederal.Militia4ctofMay 8, 1792,ch. 3 3 ,  1 Stat. 271,almostevery 
state revised its militia laws to conform. See, e.g., 1 Cor\. .  ST.4T. tit. CXII, at 495 (1808); 2 
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called into the service of the Cnited States, the militia \\.ere liable for 
only a fen. days of exercise each year.j3 The  fine levied on enlisted 
men for nonappearance might be collected administrati\.ely, or by 
court-martial, or by a military court for the le1ying of fines, or el-en 
before a justice of the peace; j4  provisions varied from state to state, 
though the fines \\.ere invariably enforced by civil process." The fen. 
trials of officers turned on disobedience of orders and on the terms of 
official communications made to superiors j6 in an age of exaggerated 
punctilio, \{.hen the lo\r~ boiling point of a military temper \\.as in- 
tertv.ined \\.ith honor itse1f.j' But, except for the annoyance over the 
militia fines increasingly felt by the urban male population in the 
second quarter of the nineteenth century,j8 it is fair to say that the 
impact of state military la\\, on the population \\.as substantially 
nonexistent. 

Second, the punitive articles of \\,ar in force from 1786 to 1806 \\.ere 
aimed, for the most part, only a t  military o f f e n s e s ~ e s c r t i o n , j ~  
absence u.ithout leave in numerous aspects,60 mutiny,61 war of- 

* ~ - _ _ _  

-1,97, ch. XXN\.I (1797); . ic t  of Dec. 14, 1 7 Y 2 ,  Dig. Laws Ga. So. 468 
(LVatkins 1800). 

See also Act ofJuly 2 5 .  1788, 1 Statutes of Ohio and the Sorthuestern Territory 92 (Chase 
1833); Act of Dec. 1 3 .  1799, 1 id. at 248-56 (militia laws of the h-orthnest Territory). 

5 3  See, e.g., statutes cited note 5 2  supra. See also .\look, Training Day in Ne:ezc. England, I 1  SI, \ \  

E\G. Q. 675 (1938). 
j4Kentucky and \-irginia had military courts for the assessment of fines. See 1 Ky. Lans  

1799, ch. CXII - ,  § 4, at 425; \'a, . ic tsof  1792, ch. I\ . ,  XNNI\ . .  \-e\< Jersey and Pennsylvania 
provided mixed courts composed of civil and military officials to hear appeals from administra- 
tive assessmentsoffines. See .ictofJune 1 3 ,  1799, 6 XI.  S . J .  Laws Rev. 440(Patterson 1800); 3 
Laws Pa. ch. C L X X \ 7  (Dallas 1793). Xlassachusetts prwided that fines for neglecting to  appear 
and for disorderly behavior \\auld be collected after conviction before a justice of the peace. 
Mass. Laas  May Sess. 1793, ch. I ,  $ 6  19, 2 2 .  In the Sorth\test Territory. fines \<erecollected 
by a tribunal designated a "court of inquiry and assessment of fines." Act of Dec. 1 3 .  17Y9, 5 2 3 .  
I Statutes of Ohio and the Sorthwestern Territory 250 (Chase 1833). 

5 5  See, e.g., statutes cited note 5 2  supra. See also Houston t-, .\loore, 18 L-.S, (5 \\heat.) 1 
(1820); .\fartin v.  l lo t t ,  2 5  C.S. (12  LVheat.) 19 (1827). 

j6 See the fourtrialsofofficersofthe hlassachusetts hlilitia printed in THE ~ ~ I L I T I . \  REPORTFK 
(Boston 1810). See also T RIAL B\- .\ COLRT i t . \RTlAL Of LIELT. C O L .  GKES! ILLE TE\ lP l . t  
\ \ ' ISTHROP (1832); S W T H ,  R&.PORTS OF DkClS lO\S  I \  T H t  CIK(.CIT C:OLRTS .\I A R T 1  \ I .  (Port- 
land, Me. 1831). 
"Their day vas  one u hen the chastity ofa gentleman's honor was thought to hover precariously 

on the brink of violation, to require a jealous and vigilant guard lest it suffer, \<ithour adequate 
defense, the taint ofimpugningrape. Jackson, Scott, Broa n. Gaines. and .\lacomb \\ere, after all, 
but true products oftheir times. Intensely jealous oftheir hard-uon honors, fiercely ambitious for 
further reno\\ n ,  they came inevitably to regard one another as rivals rather than comrades. T n  yield 
one jot or tittle of prerogative \vas to compromise one's honor. 
EI.LIOT, \\ 'I\FltLD SLOTT: THF S O L D l t R  \\D THL- h l \ \  2 5 7  (1937). 

See London, The Militia Fine, 1830-1860, I 5  . \ , ~ ILIT \RT AFFAIRS 1 3 3  (1951). 
5 9  Rules and Articles for the Better Government ofthe Troops 8 6, arts. 1. 3 ( I  776) [hereinafter 

Eo. i r t s .  of 1776,  8 6, art. 2 ,  6 1 3 ,  arts. 1-4, printed in \ ~ ' I \ T H R O P  *1492, *1495-96. 
E1.irts. of 1776, 6 2 ,  arts. 3-4, printed in LVIYTHROP *1490. 

cited as Arts. of 17761, printed in W I S T H R O P  *1492. 
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making false official statements or  certificate^.^^ The  forego- 
ing were not criminal at common law, and common-law felonies, 
except in so far as they M~ere comprehended within larceny or  embez- 
zlement of military stores,64 rioting,65 or in the general articles de- 
nouncing “all crimes not capital” and conduct prejudicial to good 
order66 or unbecoming an officer,67 Lvere not mentioned. T o  the 
contrary, the articles provided that, where military personnel Lvere 
accused of committing offenses “punishable by the knoum 1an.s of the 
land,” their commander was required, under pain of being cashiered, 
“to use his utmost endeavors to deliver over such accused person or 
persons to the civil magistrate.”68 

The  foregoing must be emphasized, lest \\-e be led to import into a 
consideration of the common understanding of 1787-1791 the vastly 
different situation of today. 

r i t  the peak of the Il‘orld \17ar I1 mobilization, when some 
12,300,000 persons \\’ere subject to military lau.69-almost as many as 
the entire population of the country in 1830 70-the armed forces 
handled one third of all criminal cases tried in the nation.71 Selective- 
service legislation produced over ten million men directly72 and as- 
suredly stimulated hundreds of thousands to enter the service on their 
own. &As of 1952, one ninth of the nation’s crime potential was to be 
found in the armed and arhile the troop population today 
reflects the post-Korean demobilization and is smaller by about one 
third,74 it is still substantial. 

Moreover, the scope of offenses triable by courts-martial has been 
gradually but steadily broadened. Originally it was held that the 
phrase “to the prejudice of good order and military discipline” in the 
general article 75 modified the words “all crimes not capital” as well as 

6Z.Arts. of 1776, 5 13, arts. 12-15, 17-22, printed in ~ V I X T H R O P  *1496-97. 
63.Arts. of 1776, 5 4, arts. 4 5 ,  5 5,  art. 1, printed in LVISTHROP *1491-92. 
64;\rts. of 1776, B 12, arts. 1-4, printed in ~VISTHROP *1494-95. 
65.Arts. of 1776, 5 7, art. 4, 5 13, art. 11, printed in ~ V I S T H R O P  *1493, *1496. 
66?Lrts. of 1776, 5 18, art. 5, printed in ~ V I N T H R O P  *1503. 
67.\mendments of 1786 to the Rules and Articles for the Better Government of the Troops 

68.Arts. of 1776, 8 10, art. 1, printed in ~VISTHROP * 1494. 
6 9 T ~ t  ~I’ORLD . A L \ t i s . i c  742 (1958). 
‘OThe figure for the 1830 census was 12,866,020. THE ~ V O R L D  .ALht . \ s . iC 258 (1958). 
‘lKarlen & Pepper, TheScopeofMjlitaryJustice, 43 J .  CRI.\t. L., C. & P.S. 285, 297 (1952). 
“ T H E  .ARMY .AL\i.i?i.%C 845 (1952). 
73Karlen & Pepper, supra note 71, at 298. 
14The peak strength of all the services during the Korean host 

(1776) art. 20 [hereinafter cited as .Amends. of 17861, printed in ~I’ISTHROP *1506-07. 

es, at June 30, 1953, \vas 
3,555,054, See [Jan.-June 19531 S ~ C R E T ~ R Y  OF D E F E S S ~  SE\IIAXVZ. REP. 99, 170, 254. The  
programed strength for June 30, 1958, was 2,608,000. Progress Reports and Statistics Office, 
Office of the Secretary of Defense, Actual and Projected Active Duty Militaty Strength, March 2 1, 
1958. 

‘51AR~.  of 1776, $ 18, art. 5, printed in ~VISTHROP * 1503; Art. \Tar 99 of 1806, 2 Stat. 371 
(now Uniform Code of .Military Justice art. 134, 10 U.S.C. 4 934 (Supp. V, 1958) [hereinafter 
cited as VC.VJ]). 
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the expression "disorders and neglects," 76 so  that u.hen a crime \\\-as 
committed against a person \\.holly unconnected ui th  a military ser- 
vice, and no military order or rule of discipline \\.as violated in and by 
the act itself, such act \ \ ,odd not constitute a military offense.77 
0thenf.ise stated, the general article did not cocfer a general criminal 
jurisdiction. 78 But if the offense \{.as committed u,hile the soldier n ' a s  
in uniform, or in a place \\,here civil justice could not conveniently be 
exercised, the transgression \\.as held to be a military one; 79 and the 
broader construction \\.as sustained by the Supreme Court in t\\w 
cases in\-olving sentinels. 8o In 1863, common-la\\. felonies, including 
capital ones, \\.ere expressly made punishable in time of \{.are*' Sex t ,  
beginning in 1Y16, common-law felonies \\.ere made military offenses 
at all times, 82  except that murder and rape committed n.ithin the 
continental United States in time of peace could not be tried by 
court-martial. 83 In time of peace, soldiers accused of civilian offenses 
\\.ere still required to be turned over to the civil authorities on re- 
quest.84 Finally, in 195 I ,  the Uniform Code of llilitary Justice re- 
moi.ed all existing limitations so that even murder and rape committed 
by military personnel in the United States \\.ere made triable by 
court-martial a t  all times; 8 5  and the matter of delivery to the civilian 
authorities \\.as left to regulation. 86 That is the present lam., although 
by agreement bet\\.een the Secretary of Defense and the .Attorney 
General the scope for the exercise of military jurisdiction \\.hen con- 
current v.ith federal criminal jurisdiction has been curtailed. 8 7  

So much for essential background. It remains to consider, in the 
light o f  materials contemporaneous v.ith the  period under  
investigation-or at least contemporaneous \r.ith the lives of the 
Founders-the actual scope of particular provisions of the Bill of 
Rights n.hich on their face might be thought applicable to persons 

7 6 1 ) ~ ( ; ~  ' s i  of I t 1 1  ( ) P l \ l o \ s ( J t ~ l H t  J L O C ; ~  . i I ) \ ( ~ c \ ' I ' t  G t l t K i l - o F F r H I -  . \K \ I \  6;,c?(1895). 
i71d. a t  68-6Y. 3 .  The earliest restriction is found in a ruling by General .\lacomb. then 

commanding the . lrmy. a t  a time \I hen there were no judge advocates in the sert-ice. General 
Order 2 2  of 1833 [General Orders of the .Army hereinafter cited as G.O.. a i t h  date]. 

i u  16 OPS. .\.r.i-'Y G t \ .  578 (1880) (dictum). For recent reappearances of the older vie\\, see 
Cnited States v .  Grosso, 7 C.S.C.11~.\. 566, 2 3  C.1I.R. 30(1957); United States v .  \Villiams, 8 
U.S.C.11..\. 3 2 F ,  24 C.1l .R .  1 3 5  (1957):  United States \ ,  Gittens, 8 C.S.C.11..\. 673, 2 5  
C.1I .R.  177  (lY58). 

"See \ \ ' I \  I HKOP ' 1123-26, 
'"&parte \ lason, I O 5  U.S. 696 (1881); Grafton \-. Cnired States. 206 U.S. 3 3 3  (1907). 
ul.\ct of .\larch 3,  1863, 5 30, RI 1 ,  S T ~ T .  5 1342, art. 5 8  (1875) .  
'*.\rticles of \ \a r  of 1016. ch. 418, 5 3, art. 93. 3 Y  Stat. 66.1. 
83 \ r t ,  \\'ar 92 of lY16. 3 Y  Stat. 66.1. 

\rt. \\.ar 74 of IY16. 39 Stat. 662. 
8'CC.\lJ arts. 118, 120. I O  U.S.C. 5 5  918, 920 (Supp. \., I Y 5 8 ) .  
86L'C.\lJ art. IKa). I O  U.S.C. 5 814(a) (Supp. \.. 1978). 
87.irrny Regs. 22-160. Oct.  7 ,  1955, implementing.2lemorandum of Understanding Betmen the 

DepartmentsofJustire and Defense Relating t o  the Prosecution of Crimes Over It3ich the T c o  Depanments 
Have Concurrent Jurisdiction. signed July  19. I Y i j ,  
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subject to military law. The  present article will consider the first 
military codes enacted by Congress, within fifteen years after ratifica- 
tion of the Bill of Rights, in an endeavor to ascertain how its guaran- 
tees were applied to military legislation. Next, there will be set forth 
the results of an intensive examination of the actual practice as to the 
right to counsel in trials by court-martial, with particular reference to 
cases that were reviewed and acted on by Presidents Madison, 
Monroe, and J. Q. Adams. Finally, there will be taken up, somewhat 
more briefly because the materials are scantier, the legislation and the 
practice in respect of the remaining guarzntees. 

11. T H E  FIRST MILITARY CODES UNDER T H E  
C O N S T I T U T I O N  

A .  ARTICLES FOR THE GOVERNMENT OF THE NAVY 
T h e  last Continental frigate was sold in 1 785,ss and no measure for 

a navy for the new republic was enacted until 1794.*’ Even so, it was 
not until 1797 that Congress undertook to subject the new naval force 
to the Continental Articles for the Government of the Navy, “as far as 
the same may be applicable to the constitution and laws of the United 
States.” The  Continental Navy Articles, adopted in November 
1775,’l like those for the Army adopted in September 1776,92 had 
been drafted by John X d a r n ~ . ~ ~  

The  earliest naval affairs were directed by the War D e ~ a r t m e n t , ’ ~  
but, when the quasi-war with France loomed, were placed under a 
newly created Navy D e ~ a r t m e n t . ~ ~  Its head in November 1798, 
stating that the existing articles were “extremely defective,” requested 
Captains Barry, Truxton, Dale, Decatur, and Tingey to “report a 
proper system.”96 Shortly thereafter, on January 23 ,  1799, Josiah 
Parker of Virginia introduced a measure in the House, and, “stating 
the bill was very long, and related entirely to the government of the 

8 8 K s ~ x ,  A HISTORY OFTHE USITED ST.ATES NAVY 44 (1948 ed.). 
89hctof.March 27, 1794, ch. 12, 1 Stat. 350;see Smelser,ThePassageoftheNavalActof1794, 

@O.kct of July 1, 1797, ch. 7, 5 8, 1 Stat. 5 2 5 .  
91 3 JOUR. COST. COSG. 378-87 (1775). 
@* 5 JOUR. COST. COSG. 788 (1776), printed in WISTHROP * 1489. 
93  See 3 WORKS OF JOHS AD,AMS 68-69, 83-84 (C.F. .4dams ed. 185 1) (Army articles); 1 id. at 

188; 3 JOUR. COST. CONG. 277 (1775) (Navy articles). 
94 KUOX, op. tit. supra note 88, at 46; see 1 .\MERIC.AN STATE P.APERS N.AV.AL . b F . A I R S  6-56 

(Lowrie & Franklin eds. 1834) [hereinafter cited as ,\%I. ST. P.AP. N.Av. h F . 1 .  
95See.4ctof.April 30, 1798, ch. 3 5 ,  1 Stat. 5 5 3 ;  r\lbion,TheFirrtDaysoftheNavyDepartment, 

12 MILITARY AFFAIRS 1 (1948). 
g6Letter from Secretary of the S a v y  to Capt. John Barry, Sov.  29, 1798, in N.AV.AL 

DOCUMESTS, QU.ASI-U’.AR WITH FRANCE, OPERATIONS NOv. 1798-MAR. 1799, at  55-56 
(1935). 

2 2  .MlLlT.ARY .\FF.AIRS 1 (1958). 
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Savv ,  he did not think it necessary to detain the House in reading 

The  bill passed both Houses \\.ithout a \\.ord of recorded debate, 
and \\.ithout any notation of specific amendments in the journals; it 
became la\\- on l larch 2 ,  1799.98 l luch  of the act follo\\.s the Conti- 
nental articles closely, substituting only the Secretary of the S a \ - y  for 
Congress, and the ships of the C‘nited States for those of the thirteen 
Lnited Colonies. Some of the articles simply regulate matters of 
housekeeping on shipboard.99 The only common-la\\- offenses men- 
tioned are stealing, embezzlement, murder, robbery, and theft. l o o  

Article 16, stating that “all faults, disorders and misdemeanors \\.hich 
shall be committed on board any ship belonging to the C‘nited States, 
and \\.hich are not herein mentioned, shall be punished according to 
the 1av.s and customs in such cases a t  sea,”’0’ recalls in its generality 
the ancient grants of jurisdiction to the I.:nglish Court of Admi- 
ralty. O 2  

This act of 1799 “for the Government of thc S a v y ”  appears to ha1.e 
been deficient in practice, as it \\.as follo\r.ed in little more than a year 
by an act “for the better Government of the S a v y . ” 1 0 3  The purely 
regulatory provisions \{.ere dropped and the duties of creu s in combat 
n.ere spelled out in more detail, The  common-la\\. offenses mentioned 
\\.ere murder, embezzlement, and theft; ‘04.frauds against the United 
States and the burning of public property \\.ere made punishable; 
the general article \\.as continued in substance,lo6 and it \\.as further 
provided that “all offences committed by persons belonging to the 
navy \vhile on shore, shall be punished in the same manner as if they 

it .  ” 9‘7 

y 7 9  .I\\ \LS OF Couc;. 2 7 5 3  (1799). 
YB.\ct of .\larch 2 ,  1799, ch.  24, 1 Stat. 709. For the completelv unilluminating legislative 

history, see 9 .\\\ ILS OFCO\G.  2959, 2983 (1799) (House); > H.R.  J O U R .  487. 49-1. $98, 502 
(1799); 8 . \ \ \ \ L S O F C O V G .  2230, 2 2 3 2  (179Y)(Senate); 2 s. JOCR.  59: (1799). 

y9E.g., art. 15, 1 Stat. 710: 
.I convenient place shall be set apart for the sick or hurt men. to u hich they are to be 

removed I\ ith thier hammocks and bedding, \$hen the surgeon shall advise the same to be 
necessary, and some of the c reu  shall be appointed to attend them, and keep the placc 
clean;-cradles and buckets N ith covers, shall be made for their use, if necessary. 
‘Oo.\rt. 2 1 ,  1 Stat. i l  1 (stealingorembezzlementofstores); art. 29, 1 Stat. - 1 2  (murder); art. 

I O 1  1 Stat. 7 1 3 .  
’O*See 1 HOLDS\\ORI‘H, HISTORYOF EVGLISH L \ \ \  5 3 1 .  5 3 5  (7th ed. IY56 ) .  
lo3.\ct of .\pril 2 3 ,  1800, ch. 3 3 ,  2 Stat. 45. .\gain, there uere no recorded debates. and n o  

entries in the journals setting forth the text ofamendments. See 10 .\\v ILS OFCO\G. 655-56, 
673-74 (1800) (House): 10id. at 1 5 1 ,  159, 162 (1800) (Senate); 3 S. JOCR. 7 2 ,  7 3 .  76 (1800). 

30. 1 Stat. 7 1 2  (robbery and theft): art. 40, 1 Stat. 7 1 3  (embezzlement). 

‘04.4rt. XXI (murder), art. XXIV (embezzlement), art. XXi-1 (theft), 2 Stat. 48. 
‘O’.\rt. XVIII, 2 Stat. 47 (frauds against the U.S.); art. X X i . .  2 Stat. 48 (burning of public 

property). 
’06“.\11 crimes committed by persons belonging to the navy, u hich are not specified in the 

foregoingarticles, shall be punished accordingto the laws and customs in such cases a t  sea.“ Art. 
XXXII, 2 Stat. 49. 
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had been committed at sea." lo' Perjury before naval courts-martial 
nras left to be punished in the civil courts.lo8 The  1800 Articles for the 
Government of the Navy appear to have Lvorked satisfactorily, for no 
new compilation was enacted until 1 862.'09 

B. ARTICLES OF W A R  
. i s  has been pointed out, the Continental Articles of War were 

several times re-enacted after 1789, on three occasions "as far as the 
same may be applicable to the constitution of the United States.""O 
-And, as the .Army \\.as from time to time enlarged under the impact of 
Indian troubles, the new troops were specifically made subject to the 
existing articles. '" The  po\ver to approve death and dismissal cases, 
\\ hich the 1786 amendments to the Continentia1 articles had lodged in 
Congress,"* \vas in fact exercised by the commanding general in the 
early 1 7 9 0 ' ~ . ~ ' ~  In 1796, Congress vested in the President the power to 
act on general-officer cases at all times and on death and dismissal 
cases in time of peace.'14 The  latter two classes received presidential 
action thereafter,'15 and in 1802 the President's authority was ex- 

"'.\rt. XVII, 2 Stat. 47. 
lo8.\rt. XXXVII,  2 Stat. 50. 
lo9.\ct of July 17, 1862, ch. 204, 1 2  Stat. 600. 
"'See pp. 1 7 6 7 7  supra. 
l1lE.g, ,  .\ct of &larch 3,  1795, ch. 44, 5 14, 1 Stat. 432; .\ct of May 28, 1798, ch. 47, 8 2, 1 

Stat. 558; Act of .March 2 ,  1799, ch. 31,  5 3, 1 Stat. 725. 
"*.\mends. of 1786, art. 2, printed in ~ V I S T H R O P  *1504. The  1786 articles were contem- 

poraneously referred to as articles "ofthe Appendix to the Rules and Articles of b a r . "  See, e.g., 
General Wayne's Orderly Book, 34 MICH. PIOS~..KR .ASD HIST. COLL. 341, 397 [hereinafter cited as 
\Vayne Orderly Book]; General Wilkinson's Order Book, 1797-1808, 312  (ms. in National 
.kchives Record Group 94, Entry 44) [hereinafter cited as LVilkinson Order Book]. 

113 See G .O. ,  H.Q.  Pittsburgh, July 30, 1792, CVayne Orderly Book 354 (dismissal of an 
officer); G.O., H.Q. Hobson's Choice, Sept. 10, 1793, id. at 475-76 (dismissal of officers); 
G . O . ,  H.Q. Green Ville, May 6, 1795, id. at 608 (same); G.O.,  H.Q.  Green Ville, Nov. 28, 
1795, id. at  65457  (same). The instances of approved death sentences, principally for aggravated 
desertion, but for other offenses as well, are too numerous to be separately listed. 

Before LVayne took the field, Brig. Gen. James Wilkinson forwarded to Secretary Knox an 
officer case involving a sentence of dismissal. Letter From Gen. CVilkinson to Secretary Knox, 
March 14, 1792, in 1 CVILKISSOS, hb'.\lOIRS 1st app. 45 (1810). (This is a wholly different work 
from CVilkinson's Memoirs of My Own Times, published in 1816.) 

Afterwards, on Dec. 29, 1792, h'ilkinson wrote the Secretary to say that a general court- 
martial should be held where he was stationed. Id. at 100. LVhen Knox inquired about the 
matter, Gen. Wayne replied, "Gen. LVilkinson has long since been Authorized to convene & 
hold General Courts Martial in all cases & to decide upon them (except where the life or 
dismission from service of a Commissioned Officer is concern'd, in that case I have directed him 
to transmit the proceedings of the Court or Courts-for my decision." Letter From Gen. LVayne 
to Secretary Knox, March 1, 1793, in 2 Campaign Into the Wilderness: The Wayne-Knox- 
Pickering-.McHenry Correspondence 38 (Knopf ed. 1955). 

l14.-\ct of .May 30, 1796, ch. 39, 5 18, 1 Stat. 485. 
"5See the following instances of presidential action: G.O. ,  H .Q .  DEtroit ,  June 29, 1797, 

CVilkinson Order Book 38-39 (death sentence); G.O., H.Q. New Orleans, Jan. 1 I ,  1807, id. at 
679 (same); G.O., H.Q. CVashington, . b g .  22, 1800, id. at 248 (dismissal of officer confirmed); 
G . O .  ,H.Q. Fort .-\dams, Jan. 14, 1802, id. at 3 7 3  (dismissal disapproved); G.O. ,  H.Q. Grind 
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tended to include time of \var as \$.ell as time of peace."6 But a 
complete revision of the Articles of \l'ar \$-as still four years away. 

The  first such revision, presented in the House by hlr .  17arnum of 
hlassachusetts on hlarch 8, 1804,' l 7  had a short life. \{'hen its sponsor 
read proposed article 5 ,  \$.hich modified the existing provision against 
officers or soldiers \vho "shall presume to use traiterous or disrespect- 
ful \t.ords against the authority of the United States in Congress 

so as to include also the President, the ITice-President 
and Congress within its terms, he ran into a hornet's nest. hlr.  
Sicholson of hlaryland, a staunch Jeffersonian, 

said it \vas not his Lvish to fence round the President, Vice Presi- 
dent, and Congress, Lvith a second sedition la\+.. If the officers of the 
-Army conduct themselves improperly it is in the o\ver of the 

President, or by a Court Martial. Besides, I do not understand the 
section. if'hat is the meaning of 'traitorous Ivords,' used against the 
President, Vice President and Congress. I knou. of no traitorous 
Lvords that can be so used. There are none such to be found in the 
Constitution. 

His motion to strike carried, the Committee of the \]'hole refused to sit 
again, and that \$.as the end of the matter in that session."' 

hlr.  I-arnum \\.as somewhat more fortunate in the Second Session 
of the Eighth Congress. Together \vith Tallmadge of Connecticut, 
Paterson of S e n .  J'ork, Clay of I'irginia, and Butler of South 
Carolina--\i.ho \$.ere, all bu t  the  chairman,  Revolutionary 
veterans120-he \vas named to a Committee to revise the rules and 
articles for the government of the ;l\rmy of the United States; a bill \\.as 
reported; and it duly passed the House, this time u.ith no recorded 
discussion, and, according to a contemporary, nithout being read. 12' 

In the Senate, howwer, the measure's deficiencies attracted John 
Quincy .%dams of Massachusetts, \vho \{.rote: 

Its defects of various kinds were numerous, and among the most 
conspicuous M'as a continual series of the most barbarous English 

Executive to punish them. They can be removed a t  t K e \\,ill of the 

Stone Ford on the Bayou, Pierre, Feb. 7, 1802, id. at 378 (dismissal confirmed); G.O.. H.Q. 
Fort .\dams. March 26, 1802, id. a t  380 (dismissal disapproved); G.O.,  H.Q. Lvashington. June 
20, 1804, id. at 475-78 (same). 

'I6.\ct of March 16, 1802, ch. 9 ,  § I O ,  2 Stat. 134. 
By 8 2 1  of the same act, 2 Stat. 136, the President \+as also authorized to appoint the judge 

advocate of every general court-martial, and "in cases u here the President shall not have made 
such appointment, the brigadier-general or the president of the court may make the same." 

" ' 1 3  .\US\12SOFCOUG. 1 1 2 3  (1804). 
l'B.%rts. of 1776, 8 2,  art. I .  printed in L ~ I U T ' H R O P  *1489. 
'Iy 1 3  . k \ K \ L S  OF COUG. 1190-91 (1804). 
'"See 18 DICTIOS~RTOF.\.\ltRIL~\ BIOGRIPHY 284(1936); 14id. at 292 (1934); +id. a t  181 

I * '  1 M \ ~ O I R S O F J O H \  QCISLl - . \D \L iS  338 (C.F. .\dams ed. 1874)[hereinaftercited asJ. Q. 
(1930); 3 id. at 368 (1929). 

. \D\ . \ Is~.  But see 14 . ~ U S \ L S  O F C ~ U G .  807. 833-36. 838-59 (1804). 
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that ever crept through the bars of legislation. In many instances 
the articles prescribin oaths, and even penalties of death, were so 

liable to double and treble equivocation. Besides this, there were 
many variations from the old -Articles, which I did not approve.lZ2 

If Senator .\dams knew that his esteemed father, the ex-President, 
had submitted the bulk of the existing ,\rticles of U’ar in 1 7 7 6 , l Z 3  he 
did not confide that fact to his diary. He  noted only that General 
James Jackson, Senator from Georgia, who had reported the House 
version,124 became so annoyed over Adams’ insistence on taking up 
the bill article by article and over the latter’s offer of so many grammat- 
ical amendments, that, in a fit of pique, he successfully moved to 
recommit the measure to Senator i .e . ,  to a committee of 
which Adams \vas chairman.lz6 T h e  latter wrote: 

loosely and indistinct B y expressed as to be scarcely intelligible, or 

Yet I should have been ashamed hereafter to read in the statute 
books a law upon so important a subject, so grossly and outra- 
geously defective and blundering in every part of its composition as 
this, with the consciousness that I had been a member of the 
legislature which enacted it. It was impossible to attempt any 
amendment without raising General Jackson’s temper. l Z 7  

Three days later, Adams consulted the Secretary of IVar respecting 
the Articles of War; that worthy, the notoriously inept Henry 
Dearborn, “did not appear himself to know the object of some new 
regulations introduced into the bill.” lZ8 

O n  January 30, another short-tempered General Jackson entered 
the discussion; there was received in the Senate a remonstrance of 
some seventy-five Tennessee citizens and militia officers, headed by 
Major General Andrew Jackson. The  document protested the case of 
Colonel Thomas Butler, a doughty adherent of the queue, who, refus- 
ing to obey General W’ilkinson’s order requiring all military men to 
crop their hair, had been, at the latter’s behest, tried, convicted, 
reprimanded, and ordered to comply; the prayer of the petition was 
that Congress would make some regulation to exempt the militia from 
such an order.lZ9 This petition was referred to ;\dams’ committee.130 
General Wilkinson, then commanding the army, had in fact ordered 

lP2 1 J .  Q. h ~ . \ v s  338. 
l Z 3  See note 93 nrpra. 
Iz4See 3 S. JOCR. 432 (Jan. 10, 1805). 
IP5See 1 J. Q. AD.\VS 339. 
12EIbjd.; 3 S. JOCR. 440Uan. 25, 1805). The  other members ofthe committee were \+‘right of 

l z 7 1  J.  Q.  .\D.\Ms 339. 
IzeIbid. 

,Maryland and White of Delaware. 

1 .\M. ST. P.\P. .MIL. .&F. 173-74; 1 J .  Q. .\D.\.\lS 340, PLCLIER, LMME510R\SDC.\l OF 
~ ~ O C E E D I S G S  IS THE UNITED ST.\TES SES.\TE 1803-1807, at 261 (E. S. Brown ed. 1923). 

I3OIbid. 
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Colonel Butler to trial by a second court-martial for the latter's con- 
tinued refusal to cut off his queue.131 Nonetheless, \\.ilkinson-- 
characteristically ready to play both sides--\-kited the committee, 
"offered an .-\rticle ready dra1I.n to exempt the militia from the rules of 
uniform,"13* and, ten days later, submitted to the committee his own 
revision of all the .-\rticles of 1 3 3  O n  February 2 5 ,  Senator .-\dams 
reported the House bill n.ith a r n e n d m e n t ~ , ' ~ ~  but, this being the time 
of the final vote on the Chase i r n p e a ~ h m e n t , ' ~ ~  the measure \\.as, tnw 
days later, postponed to the next session.'36 

Four days after the S i n t h  Congress met, the sponsors of the re-\+ 
sion returned to the attack. On  December 6, 1805, 

Ah- .  1-arnum said it would be recollected that the rules and 
regulations for the government of the .Army had never been revised 
since the era of the present Government; and that consequently the 
rules and regulations established during the Revolutionary ii'ar still 
continued in force, though our circumstances had materially 
changed. From the present aspect of affairs, he thought it  became 
necessary that a revision should take place, that they mi ht be adapted to the proiisions under the present Government. 1% 7 

The  pro-\.isions that \\.ere then to become law \r.ithin four months 
were not only the first comprehensive code enacted for the army 
under the Constitution, but the last for the next 110 years.'38 It is of 
course not surprising that the members of the S i n t h  Congress failed to 
foresee the longevity of their creation, though it is perhaps passing 

1 3 1  \\'inthrop said of the Tennessee remonstrance that "this appears to ha\-e been the end of the 
matter." \ \ ' I \  r H K O P  ' 888. But subsequent research has indicated that Butler \\as tried again; 
that he \I as sentenced to forfeit command, pay, and emoluments fort\\ e k e  months: and that he 
died of yello\\ fever thirteen days before the second sentence was approved. J \C.(JBS. TEll 
BI G l \ \ l \ G  OF- IH t  C.S. . i K \ f Y ,  1783-1812, at 262 (194-1: J \LOBS,  T \ K \ I S H t I )  \\ \ R R I O K :  
MAJOR-GESERAL J . ims  \ V i L h i i s O s  200-01 (1938). 

The  proceedings in Colonel Butler's first trial are announced, from Headquarters a t  Ye\\ 
Orleans, in a General Order of Feb. I .  1804. \\'ilkinson Order Book 448-56. Those of his second 
trial appear in G.O., H.Q. St. Louis, Sept. 20, 1805, id. at 56?-65. The  original hair-cutting 
order, H.Q. Pittsburgh. .ipril 30, 1801, is as follous: "For the accommodation, comfort 8i 
health of the Troops, the hair is to be croped [sic] \\.ithout exception 8i the General \I i l l  give the 
example." I d .  a t  3 2 2 .  

132 1 J .  Q .  . i n \ \ i s  342. 
1 3 3  1 id. a t  349. 
1 3 4 3  S. JOCK. 460 (1805). 
135See 3 B t \  I KIDGt , LIFt O F  J O H \  .\I \KSH 41.1. 197-220 (1919). 
1 3 6 3  S. JOCR. 461 (1805). 
1 3 i  15  A \ \  \ L S  o~ Co\c,. 264 (1805). 
13sThenext important re\ision\\asthe 1916.irticlesof\\'ar. .Actof.iug. 29. 1916. ch. 418, 5 

3 ,  39 Stat. 650. See s. R t P .  \-(J, 130, 64th Cong.. 1st Sess. l i  (lY16): 
The .irticles of If'ar as a code haw not been comprehensively revised by Congress 
since 1806, the so-called revision of 18:4, being limited to the elimination of 
redundant pro\-isions, the supplying of ob\-ious omissions, the reconciling of con- 
tradictions, and thecuringof imperfections in form and language. In no sense should 
the congressional action of 1874 be regarded as a revision of the .\rticles of \\'ar. 

See also id. a t  28  (statement of Gen. Cro\\der). 
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strange that they said so very little about it while it was in their hands. 
The  legislative debates echo only generalities, and do not mention the 
Bill of Rights. 

On  January 2 ,  1806, Mr. Campbell of Tennessee-he was later a 
notably ineffective Secretary of the Treasury in the second Madison 
Administration ‘39-moved to strike out the death penalty from draft 
article 8, failure to suppress mutiny; the motion lost.140 He then 
moved to strike out the same clause in draft article 9, offering violence 
to one’s superior 0 f f i ~ e r . l ~ ’  

In sup ort of this amendment, Mr. Campbell reprobated the idea 
of the rives of citizens being in the power of a court martial. He 
compared soldiers to mere machines, from the severity of the 
military lan.; he said almost every article in the bill w as stained with 
blood; he drew a parallel between them, and the civil penal laws; 
and that when men know how small offences subjected them to 
death, the \vould be deterred from or disgusted in serving their country. IX 

Four Revolutionary veterans-Nelson of Maryland, Smilie of 
Pennsylvania, Macon of Nor th  Carolina, and Tallmadge of 
Connecticut-spoke in opposition: 

The necessity of a code of laws for the military differing from the 
civil law was demonstrated; and having, by the law as it stands, 
one through the Revolutionary war with success, and in peace 

found no ill consequences arising therefrom, they thought it neither 
prudent nor safe to adopt the amendment.’43 

.Ind Colonel Tallmadge “brought forward other instances of danger, 
n.hen soldiers were not subject to severe laws. Soldiers, he observed, 

Air. Campbell’s second amendment was also rejected. 145 

On January 8, 1806, Mr. Campbell moved to recommit the bill, 
“u ith the view of modifying it so as to render more definite the powers 
of courts martial, and particularly that power of inflicting the 
punishment of death should be more guardedly bestowed.” 146 This 
motion was also defeated, 44-57,147 and, after the bill was returned to 
Committee of the \Thole for further amendments, it passed the House 
on January 

were a description of men, that must be ruled lvith severity. . . . 7,144 

139 See 3 DICTIOXARY OF . ~ I E R I C . \ S  BIUGR.\PH~- 452 (1929). 
14’ 15 A S S ~ L S  OF COZG. 326 (1806). Draft article 8 was taken from .\rts. of 1776, 8 2, art. 4, 

“‘Draft article 9 derived from Arts. of 1776, I 2, art. 5 ,  printed in N‘ISTHROP *1490. 
14* 15 . \ S S A L S  OF COSC.  326 (1806). 
43 Ibid. 

1441j  id. at 327 .  
1451bid, 
1 4 6 1 5  id. at 337. 
14’ 15  id. at 338. 
14* 15 id. at 338-39. 

printed in LVISTHROP * 1490. 
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In the Senate, the bill \i as referred to a committee of \i hich \dams 
appears to have been the principal \r orking member; that committee 
had five meetings;'49 and on February 2 7 ,  1806. "they agreed to 
report the amendments as I ha\ e dran n them up, and almost in e\ erv 
point the same as those I reported to the bill at the last session. The;- 
\{ ere accordingly reported by the chairman. General Sumter," (if 
South Carolina. l Z 0  

T u  o days of debate sufficed for passage, ''I{ ith all the amendments 
reported by the committee." lZ1  Only tu  o of these pro\ ed controi er- 
sial.'" One restored the 100 lashes limit on corporal punishment from 
the 1776 and 1786 irticles lS3 that the House had cut to fifty.'j4 The 
other directed that the President's pou er of prescribing the uniform of 
the army l Z 5  include "the manner of \i earing the hair: but this pol\ er 
shall not be exercised over the militia."'56 i t  a conference, the House 
proposed a substitute amendment to the article concerning the uni- 
form, namely, "but the manner of jiearing the hair shall not be 
considered as a part thereof." 15' In the end, both houses receded from 
their hair amendments, fifty lashes became the maximum for corporal 
punishment,'j* and the bill \\ as signed by President Jefferson on 
April 10, 1806.'j9 For the most part, it simply carried for\\ ard the 
substance of the articles then existing. 160 

I4'See 1 J .Q .  .\dams, 38;. 391. 402, 410, 415. 
l s 0  1 id. at 516; 4 S. JOCK. 4Y (1806). 
' j ' 4  S. JOLK. 56 (1806); 1 J .  Q. . \ D \ \ I s  420. 
15'For the Senateproceedings,see I 5  . \XS\I .SOF'C(J\(; .  143. 163, 181-8!(1806);thejournals 

donot statemostoftheamendments. 4s. JOLR. 5 3 ,  56. The t\\onoted in the text ueredisagreed 
to by the H ~ u ~ ~ o n . I l a r c h  24, and appear at 15 . \KX\LSOFCOY(; .  838(1806), and .i H.R. JOLR.  
3 3 7  (1806). 

'j3.\rnends. in 1786, art. 24, printed in \ ~ ' I \ T H R O P  *1507; . i n s .  of l r76,  5 18. art. 3 .  printed 
in \I'I\THKOP *l j02 .  

' j4See 1 5  \ \ \ ~ i , s o ~ ' C o ~ ~ .  838 (1806). 
15".\rt. \Var 100 of 1806, 2 Stat. 3 7 1 .  

1 5  .AX\ \ ~ 5  OF- CO\G 838 (1806). 
l s 7  15  id. at 2 10. For references to the conferences. see 15 id. at 849. 878 (House); I C  id. a t  1 Y 9 ,  

200-01, 207, 2 10 (Senate). 
I s *  15  id. a t  200-01. For the subsequent history of flogging in the United States -1rmy. sec 

\VIs ' rkfROP *668-69. I t  uas  abolished in 1812. re\i!-ed in 1 8 3 3  for deserters, and finally done 
auay \vith in 1861. 

'5y.\ctuf.\pril 10, 1806, ch. 20, 2 Stat. 3 5 Y .  Later, in the 1806-1807 session, acomrnittecof 
the Senate, of which J .  Q .  -\dams u as a member, appointed to inquire u hether any amendments 
to the Articles of \I'ar \\ere necessary. requested to be discharged. 16 . A \ \  \LS OFCO\C;.  25-26. 
102 ( 1  806), apparently because it came to no  decision "respectinga proposed additional .\rticle of 
\\.ar." 1 J .  Q .  .\D \\IS 453. 

leO\Vhen the 1776 articles are numbered consecutii-ely, uith the IT86 amendments substi- 
tuted for 5 XI\.. the result is, in large measures, the Code of 1806. Thus,  5 I ,  art. I .  d o u n  
through 0 111, art. 2 ,  of 1776, produces arts. 1 to 1 1  of 1806; 5 I \ - ,  art. 2 to 8 \ l I 1 3  art. 1 of  1 
reappear as arts. 12-29 of 1806; and so on.  Apart from verbal differences and minor revisions. 
there are actually surprisingly feu omissions from the 1776-1786 code and likeu ise only a \ c ry  
feu entirely ne\\ prorisions in the 1806 Code. 
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111. *ASSIST;ISCE OF COUSSEL &AT MILIT,ARY LAA\Y 
A.  THE FIRST MILITARY CODES 

Neither the 1799 nor the 1800 -Articles for the Government of the 
Navy161 made any mention of counsel for the prisoner. ;irtic!e 48 of 
1799162 spoke of the judge advocate of a general court-martial, but 
said nothing about his functions. A4rticle XXXVI of 1 800163 stated 
that he was to administer the oath to the members, and to take one 
himself; the rest is silence. 

In the 1806 ;Irticles of LVar, there is not only no provision for any 
counsel for the accused, but article 69 164-taken verbatim from article 
6 of 1786 165-indicates that Congress considered that an accused 
soldier was on his own while standing trial. Here is the provision in 
pertinent part: 

The judge advocate . . . shall prosecute in the name of the United 
States, but shall so far consider himself as counsel for the prisoner, 
after the said prisoner shall have made his plea, as to object to any 
leading question to any of the witnesses, or any question to the 
prisoner, the answer to Lvhich might tend to criminate himself. 
. . . .  

Plainly, the foregoing reflects the Blackstonian, common-law no- 
tion of the judge as counsel for the prisoner,166 rather than the sixth 
amendment’s guarantee of the assistance of counsel. It will be noted 
that the judge advocate of 1806 and thereafter was not to consider 
himself as defense counsel in connection with the accused’s plea, and 
that his defense duties were distinctly limited. Winthrop re- 
marked that “this is a most imperfect and ineffective provision; object- 
ing to leading questions is but a single feature of the function of 
counsel, and, as to questions ‘to the prisoner’, these are now unknown 
in our practice. . . . [Tlhe entire ,Article is in the main obsolete and 
futile. . . . 

A h o t h e r  pertinent provision of the 1806 code was article 74, permit- 
ting the use of depositions in noncapital cases, “provided the 
prosecutor and person accused are present a t  the taking of the same, or 
are duly notified thereof.”168 The  right is personal to the accused; 

” 1 6 7  

IG1See pp. 181-83 supra. 
16*.\ct for the Government of the Navy, ch. 24, I 1, art. 48, 1 Stat. 714 (1799) [hereinafter 

cited as . \ G I  of 17991. 
lG3Ch. 33, 2 Stat. 50. 
IG4Ch. 20, 2 Stat. 367 (1806). 
1 6 s \ V ~ ~ ~ ~ ~ ~ ~ ~  * 1505, 
I G 6  See 4 BL.-\CKSTOS~, CO\thlEST.-\RIES * 355-56. 
‘ 6 7 \ % ‘ ~ x ~ ~ ~ 1 1 ~  *291. 
l S 8 2  Stat. 368 (1806). 
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there is no mention of his counsel; and, again, the article \\ as copied 
from I\ hat had been enacted in 1779 169 and again in 1786."' 

B. THE EARLIEST AMERICARr TREATISES 
Contemporaneous texts emphasize that the role of counsel at a 

military trial \\ as extremely limited. H e  could be present as an ad- 
viser, but he could not be a speaker; he \\.as not permitted to address 
the tribunal. \\'e may for the moment pass over the I-hglish texts,"' 
\\.hich \\.ere \\-ritten a t  a time before a person accused of crime in 
England could have counsel in the civil courts, and concentrate on the 
first two purely .imerican texts on military la\$.. 

The  first of these u'as published in 1809 bv l lajor .-Ilexander 
.\lacomb of the Corps of Engineers-of \\.horn more in due course- 
and \\-as entitled A Treatise on Martial La,x, and Courts-Martial; as 
Practised in the United States of America; here is \\.hat there is said about 
counsel before courts-martial: 

Courts-martial being in eneral composed of men of ability and 
discretion, but \\.ho, from t E e nature of their 
mode of life, are not to be supposed verse 
abstract and sophistical distinctions; and the 
them giving rise to fe\\. questions of la\\.; it has been considered as 
founded in established usage, that counsel or professional la\\.yers, 
are not allo\\.ed to interfere in their proceedings, or by ar ument o r  
leading of any kind to endeavor to influence either t l! eir inter- 

icutory opinions or final judgment. This is a most u.ise and 
important regulation, nor can any thing tend more to secure the 
equity and \\.isdom of their decisions: for la\\.yers being in general 
as utterly ignorant of military la\\, and practice, as the members of 
courts-martial are of civil juris rudence and of the forms of the 
ordinary courts; so nothing cou P d result from the collision of such 
\\ arring and contradictory judgment, but inextricable embarrass- 
ment, or rash, ill-founded and illegal decisions. 

.Although it is thus \\.isely provided, that professidnal lauyers 
shall not interfere in the roceedings of courts-martial, by pleading 
or argument of any kin!, it is at the same time not unusual for a 

risoner to request the court to alloa. him the aid of counsel to assist 
[im in his defence, either in the proper conduct of exculpatoq 

16YResolution of S(J\ ,  1 6 ,  lT7Y,  I5 JOLR.  ( : ( J \ - I .  c;cJ\C,.  l 2 - T .  1278. 
170.1mends. of 1 7 8 6 .  art. 10, printed in \ \ ' IXTHROP *lj06.  The  final clause. "or are duly 

notified thereof." \ \ a s  added in 1806. 
The late eighteenth century British texts on military la\\ are ADSt, .i TRt \'rib1 

~~OLKI'S- . \~\RII~I . (1st  ed. 176Y); . \1(2.1RTt-lLR, .\ ?rRI \'fISi OFTHt PRI\(.IPl.tS \ \ D P R \ <  lY( I 
O F  S \ \  11, COL-R.I.S-.\~ \ K i n  11. (1st ed. 17Y2); and T\ r1.t K .  .\\ F.ss \ \  ( I \  \ h m  \RY L \ \ \ .  \XI1 

Adye \ \as  a British officer on duty in America. His 1 7 6 Y  edition \I as printed and published in 
S e u  York. the 1 ;;Y edition, in Philadelphia. See James, A List of Legal Treatises Printed in the 
British Colonies and the American States Before 1801. in H\R\  \ R D  Lt G \ L  Ess \ss 1.59, 170. 180 
( 1 0  34). 

.T'HI. PK I( .  l l ( . l  Of  C(1L RTS-.\I \ R T I  \I, (1st ed. 1800). 
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proof, by suggesting witnesses, or in drawing up in writing a 
connected statement of his defence, and observations on the general 
import of the evidence. This benefit the court will never refuse to a 
prisoner; because under those unhappy circumstances, the party 
may either want ability to do justice to his own cause, or may be 
deserted by the presence of mind which is necessary to command 
and bring into use such abilities as he may actually possess. In this 
situation, however, the prisoner's counsel, who properly un- 
derstands his duty, \vi11 see it is his part not to embarras, to tease or 
perplex the court, but rather to conciliate their favor, by wisely 
re ulating the conduct of his client; nor to force the axioms and 

himself in that law which regulates their procedure, and accommo- 
date himself to their forms and practice. 17* 

ru f es of the civil courts upon a military tribunal, but to instruct 

Alajor Macomb in his preface acknowledged his indebtedness to the 
English nork  of Mr. Tytler, entitled An Easy on Military Law, and the 
Practice of Courts Martial. 173 This was an acknowledgment fully due, 
inasmuch as Macomb in the passage just quoted copied Tytler ver- 
batim, or  nearly sa-though M.ithout quotation marks.174 T h e  few 
discrepancies appear to be inadvertences of a copyist rather than 
emendations by an editor. Indeed, Major Macomb copied so faithfully 
from the original that, in the passage dealing with the duties of the 
judge advocate to\vards the prisoner, he repeated Tytler's opening 
sentence-''LAnother part of the official duty of the Judge-Advocate, 
kvhich though not enjoined by any particular enactment of the Mili- 
tary Law., has yet the sanction of general and established practice, is, 
that he should assist the prisoner in the conduct of his defence" 75- 

uithout any apparent auareness that, in the American service, this 
duty flowed from article 69 of 1806. 76 

Macomb duly printed the Constitution of the United States, includ- 
ing the first tn,elve amendments thereto, in an appendix. One can only 
speculate whether the failure of this officer, "late Judge-'\dvocate on 
several Special Trials" 1 7 7  to point out any inconsistency between the 

~~ ~ ~~~ 

' 7 2 M ~ ~ ~ ~ ,  4 TRE-ATISE ON ,M.ARTI.AL L.Aw, .AND COL-RTS MARTIAL;  AS PR.ACTISED IN THE 
C S I T E D  STATES OF A4MERIC.A 93-96 (1809). 

'73Tytler, a Scotsman, later became a judge of the Court of Session as Lord Woodhouselee. 
Lord Cockburn said that while "Tytler . . . was unquestionably a person of correct taste, a 
cultivated mind and literary habits, and a very amiable, . . .there is no kindness in insinuating 
that he \vas a man of genius. . . ." 19 DICTIOSARY OF N.\TIOS.AL BIOGR.APHY 1378-79 (1917). 

1 7 4  See TYTLER, op. cit. supru note 171 ,  at 253-55. 
1 7 j C o m p u r e . M ~ c ~ ) ~ ~ ~ , o p .  c i t .  suprunote 1 7 2 ,  at 169-71,with T Y T L E R , ~ ~ .  cit. suprunote 171, at 

1 7 B 2  Stat. 367. 
' 7 7 h ~ . ~ C O M ~ ,  op. cit. supru note 172, title-page. It is said in RICH-ARDS, MEMOIR OF ALEX.AS- 

DER MACOMB 41-42 (183 3) that the idea of publishinga treatise on military law was suggested to 
Macomb by the members ofthe court-martial at the first trial of Colonel Thomas Butler, see note 
1 3  1 supru, who were impressed by his performance as judge advocate on the occasion. But 
contemporary sources establish that a Lt. James House was the judge advocate, and that 
Macomb, then only a lieutenant, was not a member of the court. See U'ilkinson Order Book 448; 
Frederick-Town, ,%Id., Herald, Dec. 3, 1803, p. 3; id., &March 24, 1804, p. 1. 

36264. 
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sixth amendment and the first quoted passage lifted from Tytler, 
reflected his understanding that this amendment i t  as inapplicable to 
military trials, or \\ hether like his failure to refer to article 69 of 1806, 
it \\as simply an oversight occurring u hile he i t  as engrossed in the 
copying process. 

The  next *\merican book on military l a \ \ ,  that of Isaac l lal tby,  a 
Brigadier General in the hlassachusetts hlilitia, v as published in 
181 3; here are the author’s comments on the function of counsel in 
trials by court-martial: 

It \I ill be perceked, that in detailing the proceedings of courts 
martial, no mention has been made respecting counsel for the 
accused, other than the jud e ad\ocate; but that he appears to be 

for both parties. Attorneys are ne\er admitted to speak in behalf of 
a prisoner before a court martial. The are admitted as advzsers, and 
not as speakers. The remarks of l l r .  <-tier, an approved \\ riter on 
military l a n  , are much in point, and are here quoted entire.179 

acting, during the trial, in t f e capacity of attorney and counsellor 

General hlaltby then proceeded to quote from Tytler n hat l lajor 

. i s  the people of this country are iery tenacious of the privilege of 
employing attorneys to plead in their behalf; and a refusal of courts 
martial to grant this indulgence, has sometimes excited no small 
degree of sensibility; \I e u ould not rest this on our o\\ n opinion, 
nor on a single authority.lsO 

Naval and Military Courts-Martial; 

hlacomb had merely copied, and continued: 

S e x t  follon ed a quotation from hlc.\rthur’sPrinciples andpractice of 

It is the practice a t  military courts to indulge any risoner \I ith 
counsel, or at leastamicicuriae (i.e. friends of the courtru ho may sit 
or stand near him, and instruct him \$hat questions to ask the 
\I itnesses, \t ith respect to matters of fact before the court; and they 
may commit to paper the necessary interrogatories as they arise, 
\\ hich the prisoner may give 
adrocate, nho  reads them to 
proper to be put, he inserts them 

General hlaltby then concluded: 
The judge advocate is generally a person of lau talents, bound to 

assist the accused; and kvith the assistance allo\\.ed by the court, he 

1’8.\14L~I.BI. .A T R t  {TISt  0% C()L.RTS \ l \ R I ’ l \ L  \ \ I>  \1 I I . I l \RI  L4\\ (1813). 
17yId. at 73-74. 
Isold. at 74. 
1811d. a t  i j - 76  (quoting 2 \IC.ARTHUR, .\ T R t A T I S t  O F  T H t  PRI \CIPLtS  \SD PR\CIICt O F  

Si\ i t .  \ \ D  \ ~ I L I T ~ R \ -  COCRTS-.\~\RTI.IL 42-43 (2d ed. 1805)). 
In a note to his second edition, 1 id. at xxvii-xxxii, .\lc.Arthur alleged that D ~ L \ F o \ s .  

TRI ATISt OK S\\..\I. COLRTS .\I.\RTI\L (1805) \vas lifted from his first edition. Delafons 
honever claimed that his nork had been u ritten in 1-92, before .\lc-\rthur’s treatise appeared. 
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cannot be greatly in danger of suffering by the want of counsellors; 
especially when he u i l l  have the right of redress, in the civil courts, 
if rllegally injured. 

It remains to consider how the principles above set forth by 
.\lacomb and Maltby u’ere actually applied in the first American trials 
by court-martial after the Constitution, in both Army and Navy, of 
u~hich records remain. 

C. THE EARLIEST ARMY TRIALS 
There are no complete proceedings of trials by =\merican A%rmy 

courts-martial prior to 1801 now in existence, inasmuch as all of the 
IT’ar Department files were destroyed in a fire on the night of 
November 8, 180O.la3 T h e  results of trials by court-martial for the 
period 1792 to 1807 survive in the order books of the respective 
commanding generals, Lt’ayne and TVilkinson. T h e  earliest complete 
proceedings extant date from 1808. 184 

In one of the earliest of these, the trial of Captain u’. W’ilson of the 
Artillery in May 1809, before a general court-martial of Major 
Zebulon M. Pike, president, and Lieutenant U’illiam S. Hamilton, 
judge advocate, the accused had the services of one William 
Thompson as counsel. l a 5  lMr. Thompson examined witnesses, made 
objections, and read the accused’s defense. T h e  proceedings were 
disapproved by General Wilkinson, in large part because of the par- 
ticipation of counsel: 

But the grounds of Exception are so strong; the innovation so 
glaring & the precedent if permitted so pernicious in its Tendency, 
that the General owes it to the ,Army & to the State, not only to 
disap rove the proceedings and sentence of this General Martial 
[sk], gut to exhibit the Causes of his disapproval. 

The main points of exception & those on which the eneral rests 

prisoner, to mingle in the deliberations of the Court, the rejection of 
a competent mitness & the utter incompatibility of the facts found 
and the sentence uttered. 

Shall Counsel be admitted on behalf of a Prisoner to appear 
before a general Court Martial, to interrogate, to except, to plead, 

his opinion, are the admission of Counsel for the de f ence of the 

Id. at v,  Delafons’ vielv as to counsel was that “no barrister at law, nor any other person trained to 
the bar, is permitted to plead at a court martial, either in support ofthe prosecution, or in defence 
of the prisoner.” Id .  at 16367.  

1 8 Z 1 1 i ~ ~ ~ ~ ,  op. cit. supra note 178, at 76.  
l g 3  1 .\.\lk:RICW ST.ATE PIPERS MISC~LL-\SLOL-S 232 ,  603 (Lowrie &Franklin eds. 1834). The  

l g 4  2 & 3 Proceedings of Courts-.Martial, LVar Office (mss. in National Archives Record Group 

l S 5 2  id. at 104-44. 

second reference is to testimony given at the trial of .\aron Burr. 

l j 3 ,  Entry 14). 
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to teaze, perplex Cy: embarrass by legal subtilties & abstract sophis- 
tical Distinctions? 

However various the opinions of professional men on this Ques- 
tion, the honor of the .-\rmy t+ the Interests of the service forbid it, 
Cy: the interdiction is su orted by the ablest \\,itness on the La\\ 
Jlarshal; c9. b the uni PP orm usage Cy: practice of the American 

the .bmy v.ould be compelled to direct their attention from the 
military service Cy: the Art of \f.ar, to the study of the La\\ .  

So one \\.ill deny to a prisoner, the aid of Counsel 15  ho may 
suggest Questions or objections to him, to pre are his defence in 
\\.riting-but he is not to o en his mouth in &urt. 

.\ La\ryer has been permitted to propose Questions, to make 
exceptions Cy: to enter pleas, he contends that "the rule of El\-idence 
is the same at common la\\. c9. in Courts marshal" &yet he objects to 
& revails over the Court not to admit the EIvidence of a Deserter, 

of civil jurisdiction. He objects to the Question "did Captn. \f.ilson 
regularly attend to parade" and carries the Court \\.ith him, Cy: yet 
after\\ ard asks "\\-ho superintended forming arades" Cy: he also 

Court Cy: acquit himself with Zeal 8( fidelity to his Client-but is 
such so histry or Chicaner). necessary to a Court of Honor. the 

\\.ill never be seconded. 1 8 6  

.-\rmv.  er ere 2, ourts Ilartial thro1t.n open to the Bar, the officers of 

The Case before us furnis R es the strongest reasons, for this Rule. 

alt  R o' he \\.ell h e \ \ .  that objection could not be sustained in a Court 

presses a variety of leading Questions, \\'hat F or-to mislead the 

general !I elieves not, and he flatters himself the Instance before us 

T h e  record of Gen. I1 ilkinson's first trial by court-martial, in 
181 1 has disappeared, doubtless because no one on either side \\ as 
particularly proud of it; 18* but so far as the proceedings can be 
reconstructed from secondary sources, it appears that ,  \\ hile 
IVilkinson had counsel, Rober B. Taney among them,lXs they did not 
speak in court. This conclusion rests, not on any assumption that 
Il'ilkinson's 1809 \-ie\vs carried over, for in his scale of values the je\\ el 

id. at 142-43. 
18'For the General Court-llartial Order in the case. dated Feb. I Y .  1812. sec 24 .\\\ \ b o b .  

(;o\G. 2125 -37  (1812). Only a fe\v scattered papers relating thereto remain in the Sational 
.\rchi\es. I l i s c .  File 2 3 7 .  Old .\rmy Records. The charges and specifications, some of the 
exhibits, and all of \\'ilkinson's defense. appear in 2 \ \ ' ILh l \S ( J \ ,  ~ ~ k \ l O l R S O t  11) o\ \ \  Tl\lt S 

3.5-576, apps. I-CSSSII (1816). The  trial \ \ a s  held in Frederick, \Id..  and is noted in the 
Frederick-To\< n Herald in the follou ing issues: June 29; .\ug. 2-1; Sept 

28. 1 8 1  I ;  Feb. 2 2 ,  !Y3 1812.  See also J \ c . o ~ s ~  T \ R \ I S  
\ \ - I I , K I \ s ( J \  266-7.5 ( 1 Y 3 8 ) ,  \I herein it is pointed uut that the papers that proved 

IYilkinson's guilt were a t  the time safely lodged in the Spanish archil-es. 
188\Yilkinson concurred in the President's proposal tu postpone publication of  the proceed- 

ings. J \LOBS.  T \R\ISHt.D \ \ ' \ R R l o R :  If \JOR-GI-St R \t.  J \ \ l l  5 \\ ILhl \SO\ !:6 ( l Y 3 8 ) ;  Letter 
From Gen. \\ilkinson to President .\ladison, Feb. 2 7 ,  1 8 1 2 .  in 46 lladison Papers \-(I. 110(ms. 
in Library ofCongress): Letter From Gen. \Yilkinson to President .\ladison. Feb. 2Y.  18 I!. in 46 
id. 1-0. 112.  

'8YT\-l.t.R. . \ f t \ l O l R  o~ R O G ~ R  B. T \\k\- 10.COj (1872): TEit .\lt\IOlRS OF G t \ ,  J O S ~ P E I  
G ~ R I I S E R  S\ \ IFT 9 6 9 8  (1890); Frederick-Tolvn, I l d , ,  Herald, Sept. 7 ,  1811, p. 3 :  Sational 
Intelligencer, \\'ashington. D.C.. Sept. I!. 1811. p. 3 .  
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was inconsistency, but on the circumstance that his own memoirs do 
not mention counsel,1go and,  pre-eminently, on the fact that 
Lieutenant Colonel Macomb-the text-book copier-was a member 
of the c ~ u r t . ’ ~ ’  In the record of Wilkinson’s second trial by court- 
martial, in 1815,1g2 there is no sign of counsel appearing in any 
capacity and the same is true of that of General Gaines, held the 
followping year. lg3  

The  question of the applicability of the right-to-counsel provision 
of the sixth amendment to trials by court-martial was, however, 
squarely raised at the trial of Brigadier General IVilliam Hull, which 
took place a t  Albany in 1814.1g4 Hull, it will be recalled, was the 
superannuated Revolutionary hero who surrendered Detroit in 181 3 
u.ithout firing a shot.lg5 He  was charged with treason, coLvardice, 
neglect of duty, and unofficer-like conduct.lg6 The  charges were 
drawn and signed by A. J. Dallas, then United States Attorney for the 
District of Pennsylvania, as judge advocate.lg7 But Dallas came to 
have grave doubts regarding the Government’s case, and \vas, at his 
request, excused from prosecuting. lg8  This task devolved upon one 
Parker, the &Army judge advocate, and a special judge advocate, 
hlartin Van Buren.lg9 

Il’hen the trial commenced, General Hull’s legal advisers were 
simply introduced to the court-martial: 

General Hull appeared, and proposed that Robert Tillotson, Esq. 
should be admitted as his counsel; Lvhich was agreed to. . . . 
It was then proposed that C. D. Colden, Esq. should be the 
additional advocate in behalf of the prisoner, lvhich was granted by 
the court.200 

. . .  

lS0 2 ~VILKISSOS, hfEVOIRS OF MY O \ \ N  TIAICS 40 (18 16): “To  these charges I pleaded S O T  
GUILTY. The trial proceeded, and at its conclusion, 1 offered the following defence.” 

lS1 RICHXRDS, hIEh101R OF ALEXASDER ~ I A C O M B  47-48 (1833); Frederick-Town, hfd. ,  
Herald, Sept. 14, 1811, p. 3. 

Is* 1 Proceedings of Courts-Martial, \Tar Office 131-488 (ms. in Sational .%rchives), re- 
printed in 3 WILKINSON, MEMOIRS OF .MY O W N  Tl.lrEspssim (1816). There is a printed copy of 
the General Court-Martial Order, dated .ipril 22, 1815, in the library of the Judge .%dvocate 
General of the Army. 

‘s3!vls. in Sational Archives, item K2. The General Court-Martial Order appears in 11 
SILES’ ~ ’ E E K L Y  REGISTER 216-20 (1816). 

l g 4  A report of the Hull proceedings, made by Lt. Col. Forbes, uas  printed soon afteruards. 
REPORT OF THC TRIAL OF BRIG. GESER.AL LVILLI.AV HULL (1814) [hereinafter cited as HLLL 
TRI.XL]. 

lg5For Hull’s surrender and trial in their setting, see 6 HHRY ADXVS, HISTORY OF THL 

lS6 HULL TRI.AL app. 1-18. 
lS7Id. at 18. 
‘s8W.\LTERS, ALEXANDER J-AMES D.ALLAS 157-59 (1943). 
‘ 9 Y H ~ ~ ~  TRI.AL 3.  Curiously enough, \’an Buren in hisAutobiogruphy, H .R .  DOC. S o .  819, 

66th Cong., 2d Sess. pt. 2 (1920), says nothing about his part in either the first or second 
LVilkinson trial. For Van Buren’s removal as prosecutor at the second Wilkinson trial, see note 
271 infra. 

UNITES STATES 333-37 (1890); 7 id. at 41+17. 

* O 0  HULL TRI.AL 4. 
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T\vo days later, the accused made a specific request that his counsel 
be permitted to address the court and to examine witnesses. Hull’s 
argument on this position, Tvhich from internal evidence appears to 
have been largely the u~ork of his counsel,2o1 covers no less than ten 
pages of the printed trial. There is quoted here only the portion 
\$.herein he invoked the sixth amendment-nith some diffidence: 2 0 2  

But, l l r .  President, I make a higher ap ea1 upon this occasion 
than to English \vriters or English practice: appeal to the constitu- 
tion of our country; and if you do not find m claim sanctioned by 

know must govern the deliberations and decisions of this honoura- 
ble court.-By the amendments to the Constitution it is provided 
that in all criminal prosecutions, the accused shall enjoy the right to 
have the assistance of counsel for his defence. I kno\v Lvell, Sir, that 
if this provision be taken in connection \i.ith the context, and the 
instrument be construed according to the technical rules of law, it 
\\,ill be considered as applying only to civil prosecutions-But, 
upon this occasion, and in this honourable court, I look for a 
disposition that shall trample upon rofessional quiblings. For, by 
minds that are able to separate and F eel the influence of the rays of 
truth and justice, however they may be obscured by u.ords and 
forms, when it \$.as provided that the accused should have the 
benefit of counsel, how can it be supposed that it \vas intended to 
confine this provision to accusations before a civil court. Is there 
an 7 reason that can apply to the admission of counsel before a civil 

supposed that the ‘udges of a civil court are less learned, less 

as much their duty to be counsel for the risoner, as it is the duty of 

charitable office. Can it then have been the intention of the con- 
stitution that counsel should be admitted in the one case and not in 
the other? In the assage before quoted, Judge Blackstone says, 

life of man, \vhich yet is allo\i.ed him for every petty trespass?” hlay 
I not ask u on \vhat face of reason can that assistance be denied to 

him before every other tribunal? 

the letter of that instrument, I am sure you \i.i i 1 by its spirit, tvhich I 

tri t, unal, that does not apply to a military court? It is not to be 

honourable, or less h umane, than those of any other tribunal. It is 

the Judge advocate or of the members o P this court to discharge that 

“upon \vhat face o tp reason can that assistance be denied to save the 

save the li P e of man before a military court, Lvhich yet is allon.ed 

But it \$.as the opinion of the court “that the communications by the 
prisoner’s counsel should be made in w.riting through the accused.” ‘03 

So the trial proceeded. T h e  a4tnesses \vere examined by the ac- 
cused \$.ith a lack of skill \i.hich \$,ill hardly occasion surprise; and at 

2 0 1  Hull referred to himself as one “ignorant of la\\. as a science.” Id.  at 5 .  But, in fact. he had 
attended the Litchfield Lau School and was admitted to the bar in 1 7 7 5 .  He practiced lau in 
llassachusetts from 1786 on; and he was a judge of the llassachusetts Court of Common Pleas 
from 1798 until 1805. See C \\tPBELL, R~\OLL-TIO\ IRY S ~ R U C I  s ~ K D  C K I L  LlFt OF Gt . \ tR\L 
l V l L L l \ \ t  HL-LL 2 1 ,  218 ,  261, 266 (1848). 

2 0 2 H ~ ~ ~ .  T R I ~ L  5- 1 3 .  The portion quoted in the text is from pp. 9-10, 
2 0 3  HL 1.1. TRI 31. 14. 
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the close of the trial, following argument by the special judge advo- 
cate, General Hull delivered his defense, which is to say, for two days 
and parts of two others he read a long speech that, no doubt, his 
counsel had also in large part ~ v r i t t e n . ~ ~ ~  General Hull was found 
guilty and sentenced “to be shot to death,” with a recommendation for 
clemency “in consideration of Brigadier General Hull’s revolutionary 

Under the provisions of article 65 of 1806, the proceedings, since 
they affected a general officer, were required to be “transmitted to the 
Secretary of Li’ar, to be laid before the President of the United States, 
for his confirmation or disapproval, and orders, in the The  
proceedings were signed and approved by the court-martial on March 
28, 1814.207 Here is the President’s action in the case, dated April 25, 
1814: 

The sentence of the court is approved, and the execution of it 
remitted. 

services, and his advanced age. . . . 3’205 

James Madison.208 

The  records of other army trials by court-martial up to about 1825 
either do not show that counsel was present; 209 or show that counsel 
prepared the prisoner’s defense and was permitted to read it to the 
court;21o or that counsel was admitted “under the usual restric- 
tion.”211 The  proceedings in the case last cited were approved by 
President J. Q, No record has been found of cases in which 
counsel functioned as counsel with the approval of higher authority. 

2 0 4 H ~ ~ ~  TRIAL 155-56, app. 19-115. 
205Zd. at app. 1 18-19. The court-martial determined that it had no jurisdiction of the charge of 

treason, but indicated its view that Gen. Hull’s conduct had not been treasonable. Id. at app. 
118. 

z 0 s 2  Stat. 367 (1806). 
207  HULL TRI.AL app. 119. 
zOsZbid. 

TRI.AL OF COL. THOXIS H. CUSHIZG (Philadelphia 1812) ;  PROCEEDINGS OF A GENERAL 
COURT .MARTIAL HELD AT FORT INDEPENDENCE. (BOSTON HARBOR,) FOR THE TRIAL OF 
M . ~ J O R  CIL~RLES K. GARDNER (1816); Trial of Colonel William King (1819), in 2 AM. ST. P.AP. 
.MIL. ,4FF. 139- 88 (approved by President Monroe, Feb. 7 ,  1820); Court Martial of Colonel Talbot 
Chambers, H.R.  DOC. NO. 176, 19th Cong., 1st Sess. (1826) (approved By President J .  Q. 
.4dams on April 26, 1826); Sentence of the Court Martial in Relation to Captain Dyson in 1814, in 1 
A M .  ST. PAP. MIL. AFF. 588-89;TriaiofColonelDavidBtearly, in 2id.  at 110-16;TriahofCertain 
Tennessee Militiamen in 1814, in 3 id. at 703-84 (Dickins & Forney eds. 1860). 

210 PROCEEDIXGS OF .A GESERAL COURT .MARTI.AL FOR THE TRI.AL OF LJEUT. COL. LOUIS 
B.ACHE 24, 39 (1815); Frederick-Town, .Md., Herald, Dec. 24, 1803, p. 3 (trial of ,Major 
Ingersoll); id., Dec. 10, 1803, p. 3 (trial of Colonel Butler;id., March 24, 1804, p. 2 :  “Col. Butler, 
attended by his counsel .Mr. J. H. Thomas, presented his defence, which was in part read by 
himself, and the remainder (owing to his indisposition from a severe cold) the Court permitted to 
be read by his Counsel.” 

2 1 1 T ~ ~ . ~ ~  OF M A J O R  SAMUEL BABCOCK 40 (1825), reprinted in 2 ,411. ST. P.AP. MIL. .4FF. 
792, 806. 

z’ZG.O.  84 of 1826, a t  20. 
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D. THE EARLIEST NAI'AL TRIALS 
& i t  the trial of Captain James Barron of the Navy in 1808, on charges 

grolving out of his surrender of U. S. S. Chesapeake,213 the accused 
"prayed of the court to be allowed the indulgence of counsel to defend 
him," \vhich \+.as grantedS2l4 Counsel \+'as permitted to make objec- 
tions, to examine nitnesses, and to read the But this \\.as 
unusual; at most of the naval trials of the next t\vo decades or  so. 
restrictions \$.ere imposed that did not permit such participation. 

Thus ,  at the trial of Lieutenant Beverly Kennon in 1824, Robert B. 
Taylor, Esq., w.ho had defended Captain Barron, was allon.ed to 
assist as counsel "under the usual limitations."216 \\.hat those limita- 
tions \+'ere \\'as soon apparent. 

The proceedings being read, the counsel for the accused re- 
quested of the court that he mi ht be allou,ed to read the minute 
prepared by him under their fecision of Saturday, and he \\.as 
informed that it must be presented in the usual manner, and, if  
deemed a proper instrument, it should then be read to the court. 

To this the counsel objected; he declined submitting his paper for 
ins ection before it was read to the court. 

8 n  kvhich, the court being cleared, it \vas decided that the 
conditions of counsel being contrary to the usa es of courts-martial, 

declined admitting the paper offered by him; and do direct that the 
examination of the uitness be resumed and limited u.ithin the 
char e and specifications before them. 

counsel begged leave to offer an explanation of the remarks made 
through the Jud e .\dvocate to the court; he did not intend that his 
objection shoulf be construed to a ply to the inspection of his 
minute by the court; he on1 objecte B under the impression that the 
pa er \vas to be subjectedvsolely to the inspection of the Jud e 
.\cf)vocate, and received or rejected according to the opinion !e 
mi ht pronounce as to the propriety of its reception. 

%he court, in consideration of this explanation, agreed that the 
paper should be read; uhereupon, the court \vas cleared, and the 
paper handed in by the counsel for the accused read.217 

He was , . . informed that his counsel kvould be admitted to appear 

as \vel1 as to the practice during the course of t  a e present trial, they 

T a e court \vas then opened, and the above decision read. The 

Later in 1824 Lieutenant byeaver of the S a v y  \$.as tried: 

'13 %e 4 HFNRY .\Di\ tS,  HISTORY OF T H E  L N I T E D  STiTES 4-24 (1890). 
Z14PROCEkDINGS OF THE G ~ N E R . ~ L  C O U R T  .u.ARTIiL C O N \ - t N t D  FOR THt. TRI I L  O F  C O \ l -  

MODORE J.AMES B . ~ R R O S  O F T H E  L.S.S. CHES.APE.AKE I N  J . ~ N L . A R Y  1808, a t  23-24 (1822). 
'15Seeid. a t  2 5 ,  39, 45-47, 54, 7 3 ,  103, 109, 145, 2 1 7 ,  267. 

1 -411. S T .  P \ P .  si\-. h F F .  956. See also TRIAL OF L l t , C T f K i K T  J0t.L ABBOT.  BY THI  
GESERAL COL-RT MARTI.AL 7 (1822); THE TRIAL OF C . A P T A I N  JOHN SHAW BY THE GESERAL 
C O C R T . % ~ \ R T I ~ L  8 (1822). 
'" 1 .bf. ST. P i p .  Si\'. .IFF. 965. Kennon was acquitted, although "the court also consid- 

er it their duty to express their disapprobation of the unprecedented attempt of the accused, to 
influence their judgment and control their decision. by pointing out \\hat that decision shall 
be." 1 id. a t  973. 
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in court and assist in his defence, under the following restrictions 
and conditions: The counsel may be present during the examina- 
tion and cross-examination of witnesses, and assist the accused in 
conducting the same; but all uestions must be proposed in writing, 
and handed to the Judge A 2 vocate, to be submitted to the court, 
and be read to the witnesses by the Jud e Advocate; and all motions 

writing, and submitted to the court by the Judge Advocate.*l* 
to be made by the accused must, in P ike manner, be reduced tu 

Il’eaver nras convicted and was sentenced to be cashiered; the 
sentence was approved, on November 27, 1824, by President 
Monroe. l 9  

In the following year, two senior naval officers were to stand trial. 
One was Captain Charles Stewart, and at his trial, 

it was announced that the court had agreed . . . to allow the 
gentlemen named as counsel to appear in that character under the 
restrictions customary in the practice of courts-martial. These 
restrictions the court understands to be, that all propositions, mo- 
tions, and communications be made to the court in writing, by 
handing the same to the judge advocate; that all questions pro osed 
on behalf of the accused be propounded in writing, throug K the 
judge advocate.220 

Stewart was “most honorably acquitted.”221 T h e  action of the new 
President, John Quincy &\dams, reflected a careful study of the rec- 
ord : 

The proceedings and sentence of the court are approved; with the 
exception of the exclusion of Samuel Brown as an incompetent 
witness; the grounds of objection to his testimony, apparent on the 
face of the record, being considered as going to his credibility, and 
not to his competency.222 

The second senior naval officer accused in 182 5 was Captain David 
Porter, one of the heroes of the War of 1812, best known perhaps for 
his command of U. S. S. Essex at Valparaiso. The  printed record of his 
trialzz3 shows the kind of assistance his counsel was permitted to give 
him: 

Captain Porter was asked whether he was guilty or not guilty. 
Captain Porter requested permission to postpone,’till to-morrow 
morning, pleading to the same, and at the same time requested 

2 1 8 1  id. at 1052, 1054. 
21g 1 id. at 1058. 
220  2 id. at 487, 491-92. “The court likewise accedes to the wish of Captain Stewart, to have a 

stenographer in the court for the purpose of taking notes of the proceedings and of the evidence, 
with the understanding that these notes are taken for the use of the accused alone, in aiding him 
on the present trial.” 2 id. at 492. 

2212  id. at 520. 
2 2 2 2  id. at 521. 
223.bfISL‘TES OF P R O C t E D l S G S  OF T H E  COURTS OF INQUIRY .ASD COURT J ~ I I R T I A L ,  IS REL.\- 

TlON T O  CAPTAIN D A V I D  PORTER (1825), reprinted in 2 AM ST. PAP. N A Y .  AFF. 132-440. 
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ermission of the Court to have counsel present in Court to aid 
Kim-to have a clerk to take minutes of the evidence, and also that 
he might be furnished u.ith a co 

acceded; it being understood that the counse 
be subject to the same restrictions as are 
llartials. Captain Porter mentioned 

of 
as read by the Judge .Advocate. yo all these 

counsel v hose presence he desired.224 

Captain Porter \\ as then called upon to plead to the charges;-he 
requested, by \\ ay of plea, that he might be permitted to read by his 
counsel, and submit to the Court, a paper containing remarks upon 
the charges.225 

.\fter the accused had \\ ithdrav n certain of his objections to the 
charges, the prosecution called n itnesses, all of u hom v ere examined 
by the accused in person. Then- 

After mature deliberation, the Court determined that it \\ ould 
receire anv communication from the Counsel of Capt. Porter in 
support oithe exceptions u hich he had taken to the second charge 
and the specifications thereof; but that all such communications 
must be submitted in vriting. . . . 226 

Subsequently, 
the counsel for the accused proposed reading a paper to the 

Court; the President of the Court announced to him that the 
opinion of the Court yesterday was, that all communications be 
submitted to it through the Judge Adrocate. 

The counsel declining to pursue that course, the Court \\as 
cleared, and \\hen it u as opened, it vas announced that the Court 
has decided that the following rule of practice be adopted. 

The accused may submit his communications in \\ ritin to the 

the Court reserving the right of admitting and receiving the papers, 
or any part thereof.227 

Court; the same shall then be publicly read by the Judge -1 f Locate, 

Thereafter, “the Counsel for the accused, ha\ ing obtained permis- 
sion of the Court, proceeded to deliver the defence.”22s T h e  court 
asked that the defense+.e., the closing argument-be submitted to it 
in M riting, in default of hich it proposed to retire to deliberate; no 
defense being produced, it proceeded to do so. Captain Porter \%as 
found guilty, and v a s  sentenced “to be suspended for the term of six 
months. . . . 

Counsel then sent his defense to the Secretary of the Na \y ,  \\ ho in 
” 2 2 9  

2 2 4 ~ 0 c t ~  D I K G S ,  supra note 2 2 3 ,  at 360 
2251d, a t  361. 
2261d, a t  38;. 
2271d, a t  -103. 
2z81d, a t  410. 
2291d. a t  413. 
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turn referred it to the court with directions to consider it.230 This 
action by the Secretary reflected, in fact, the directions of the Presi- 
dent.231 The  court duly considered the defense, with the following 
comments: 

As, however, the Court is not in possession of the Defence, 
which, in violation of its rule and of precedent, was delivered 
orally, and from notes under the appearance of reading it. [sic] The 
Court has annexed this document to its proceedings, with this 
further observation, that nothing is perceived in it which can in the 
least vary the conclusion to which the Court had arrived.232 

The  President then proceeded to read the proceedings of the 
court-martial of Captain Porter. It occupied him for several days, on 
one of which he “compared the citations from ,4dye, McArthur, and 
A/lacomb on C ~ u r t s - m a r t i a l . ” ~ ~ ~  O n  August 17, 1825, John Quincy 
.\dams indorsed the proceedings with a single word: “Approved.”234 

E. THE EARLIEST REGULATIONS; MACOMB‘S REVISED 
TREATISE 

T h e  earliest regulations governing the armed forces that deal with 
courts-martial, although of somewhat later date than the trials that 
have just been reviewed, reflect the same practice as to counsel. 

The  first General Regulations for the Navy and the Marine Corps 
available in print were approved by the President on February 19, 
1841.235 They provided in article 506 that “the court may allow 
counsel to the accused, for the purpose of aiding him in his defence 
against the charges, but always under the restriction that all motions 
or communications shall be made in writing, and in the name of the 
accused.” Nearly identical provisions appear in the next few compila- 
t i o n ~ , ~ ~ ~  although by then we are no longer in the realm of persons 
contemporary with the adoption of the Bill of Rights.237 

The  first Army regulations that deal with courts-martial, those of 
1835, contain the same provision in substance: “Both the prosecution 
and defense may be allowed, on request, the assistance of a friend or 

2301d, at 414. 
231  See 7 J. Q. ADMS 44, 45. 
232hOCE:EDINGS, supra note 2 2 3 ,  at 415. 
2 3 3 7  J .  Q. A D i W  46. 
2 3 4  Ibid.; PROCEEDINGS, supra note 223, at 415; 2 Au. ST. PAP. NAV. AFF. 329. 
235  Acopy is in the libraryof the Judge Advocate General of the Navy; there are no regulations 

238NavyReg.ch.XXXV,ar t .  27(1853);NavyReg.ch. LV,art .  32(1857);NavyReg.8 1237  
of earlier date in the National Archives. 

(1 865). 

the assistance of counsel on the sixth amendment, but says on the very next page that “such 
assistance must be restricted to the giving advice, framing questions, or offering in writing any 
legal objections that the course of the proceedings may appear to render necessary.” Id. at 52 .  

23’H.iR\tOOD, THE L.AH. AND PRACTICEOF U.S. NAV.AL COURTS-J~.ARTI.AL 5 1 (1867), RStS 
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professional gentleman; but such assistant shall not address the court, 
or  be permitted to interfere, in any nay, ni th  its  proceeding^."'^^ 
T h e  foregoing passage 11 as omitted from the Army Regulations of 
1841 and 1847; the latter compilation simply lists among the duties of 
the judge ad\ocate "to admonish the accused, and guard him in the 
exercise and pri\ileges of his legal rights."23Y 

It is no\\ time to return to Alajor l lacomb of the Engineers, \\horn 
\\e left in 1809, just publishing his treatise after faithfully copying 
large evcerpts of it from Tytler, and \\horn \ \ e  sa\\ briefly, as a 
lieutenant colonel, on the \\ ilkinson court-martial in 181 1 . 2 4 0  

Alacomb serled gallantly and creditably in the \\ ar of I81 2 ,  becoming 
a brigadier general by regular commission and a major general by 
bre\ et; the M ar o\ er, he  u as reduced by successii e demobilizations to 
the substanti\ e rank of colonel and Chief of Engineers.241 But in 1828, 
his fortunes took a turn for the better. l la jor  General Jacob Brov n,  
commanding the Army, died. The  ob\ ious candidates for the porition 
I\ ere \\ infield Scott and E. P. Gaines, the ti\ o brigadier generals, 
both of 11 hom \\ ere major generals by brej et; but they had engaged in 
such a long and unseemly rou 01 er their relati\ e seniority and o\ er the 
effect of their respectije bre\ets, that President John Quincy ldams 
appointed the relati\ ely junior Alacomb to the \ acancy.'" 

In 1840, Alajor General >lacomb published a revision of his treatise 
under the title, The Practice of Courts Martzal. This time he no longer 
slaLishly copied from others,but expressed his vie\! s as to the place of 
military defense counsel in his OM n language: 

§ 43. .Accommodation is usually afforded, a t  detached tables, for 
the prosecutor and prisoner; also for any friend or legal adviser of 
the prisoner or prosecutor, the benefit of u hose assistance they 
may, respecthely, desire during the trial. Thouih the jar t ies  only 
are permitted to address the Court, it being an a mitte maxim, in 
military Courts, that counsel are not to interfere in the proceedings 
or to offer the slightest remark, much less to plead or argue, yet a 
prisoner or rosecutor is not precluded the advantage of their 
presence an B ad\ice. 

8 93. Courts Ilartial are particularly guarded in adhering to the 

238.\rmy Reg. art. SSS, 8 34% at  Y6(1835) .  .\n identical pro1ision appears as art. 38. 5 3 5 .  of 

239 .\rmy Reg. para. 3 30 ( 1  847). 
'"See p.  195 supra. 
2 4 1  See 1 .\\!. SI- .  Pip.  1 1 1 ~ .  .\FF. 673; 3 id. at 203 (Dickins 8; Forney eds. 1860). 
2 4 2  See k h X ) l ' T ,  \ i ' l \ F l t  LD SLOl-.r: T H t  S 0 l . D E  R \ \ I >  1 'Ht  \ I  \ \  2 2 7 - 2 8 ,  2-r'2-56. 399-400 

(1937); S1I.l t R .  F . o \ l L \ D  P. GiI\kS, FROSTII-R Gt \ tR \ l ,  130-36 (1949); FRI. THt HIS.IOR> 

118-20 (1833). References to the Scott-Gaines controversy fill vols. 7 and 8 o f J .  Q.  is. 

Journal, Sept. 1943, pp. 27-28, 

the unauthorized version published in 1834. 

\ \ D  L t G \ l . E F F ~ ( . 1 ' O F B R t \ . t 7 . S  96-131 (187;); RIC.H\RD~,  ~ ~ t \ l O l R O F . ~ I ~ l ~ \  \ \ D t R \ l \ ( . O \ l B  

.I shorter account of the contesr appears in \Vimer. Mex Rank Through the Ages, Infantry 
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custom M hich obtains, of resisting every attempt on the part of 
counsel to address them; a lawyer is not recognized by a Court 
Martial, though his resence is tolerated, as a friend of the prisoner, 

taking notes and shaping his defence.243 
to assist him by a B vice in preparing questions for witnesses, in 

Major General Macomb’s treatise was revised by the then Attorney 
General of the Cnited States, B. F. Butler, before it was pub- 
l i ~ h e d . ~ ~ ~  In February 1841, it was recommended to officers of the 
,Army by the Secretary of War, J. R. P ~ i n s e t t . ~ ~ ~  The  paragraph last 
quoted found its way into state militia regulations, one of which was 
involved in the case about to be discussed, which illuminated the state 
understanding as to the right to counsel in military trials. 

F .  STATE MILITARY TRIALS 

People ex rel. Garlingv. Van Allen 246 M as a common-law certiorari to 
revien the proceedings of a brigade court-martial of the New York 
National Guard by n hich the relator had been tried and convicted, 
and before u.hich, both before and after pleading to the charges, he 
had demanded that he be permitted to defend Lvith counsel. The  
court-martial ruled that counsel could be permitted to act only under a 
provision of the General Regulations which was practically a verbatim 
copy of section 93 of Macomb‘s 1840 text. 

Inasmuch as that regulation had been duly ratified by the Ne\v 
York L e g i ~ l a t u r e , ~ ~ ’  the court-martial no doubt felt itself on safe 
ground. Garling’s counsel remained during the trial, but \vas not 
allo\ved to examine or cross-examine the n.itnesses, or to address the 
court. O n  certiorari, the General Term affirmed the proceedings, but, 
on appeal, Garling prevailed. 

The opinion of the Court of Appeals in this case is highly significant 
and illuminating in the present connection; what follows is largely 
drawn from that source. 

New York had ahrays been very specific regarding the right to 
counsel. I-\rticle XXXIV of its 1777 Constitution provided “that in 
every trial on impeachment, or  indictment for crimes or  mis- 
demeanors, the party impeached or indicted shall be allonred counsel, 
as in civil actions.”248 In the Constitution of 182 1,  this u as re\\ ritten 

2 4 3 . \ i l C O \ l B ,  T H ~ .  PR.ACT1C.t. O F  COL-RTS . \ h R T l . \ L  30, 47 (1840). 
2441d. at x. 
2 4 5  Id. frontispiece. 
2 4 6 5 5  \-.Y. 3 1  (1873). 
247N.Y. Sess. Laws 1870, ch. 80, 8 252 .  
2 4 8 5  Thorpe, The Federal and State Constitutions, H.R. Doc. T o .  357, 59th Cong., 2d Sess. 

2635 (1909). 
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to state that “in every trial on impeachment or indictment, the party 
accused shall be allonzd counsel as in civil actions.”249 

Did this later guarantee extend to courts-martial? That question 
\\.as squarely raised-and as squarely decided-in Rathbun ,T. 

Sayyer2j0 in 1836. Rathbun, a S e n .  York militiaman, \\-ho had badly 
misbehaved at a muster, n.as tried by a regimental court-martial fo-r 
unsoldierlike appearance and disobedience of orders. “He demanded 
to have the benefit of counsel,” w.hich request the court-martial re- 
fused to grant, \\.hereupon Rathbun brought certiorari to re\.ic\\ his 
conviction. 

T h e  Supreme Court of the state, speaking through Selson,  
J.--\\.ho later sat on the Supreme Court of the United States-held 
the constitutional guarantee inapplicable: 

The only provision in the statutes requiring counsel to be al- 
lo\i.ed to parties accused, is in the cases of im eachment and indict- 

constitution. It therefore rested solely in the discretion of the court 
martial, n,hether the party should be allov.ed counsel, and with the 
exercise of that discretion we will not interfere.25’ 

ment. . . . The same provision is found in t fl e 7th section of  the 

the S e n .  York Constitution of 1 846 \\.as under consideration, 
it was proposed to change that rule. T h e  records of that con\.ention 
shov. that “J l r .  Stou. moved to amend the ninth section so as to 
provide that no person shall be tried \\.ithout counsel. In military 
trials, especially, should the accused have the benefit of counsel, and 
in such cases he never had i t .”252 Accordingly, the right-to-counsel 
provision \\.as amended, by the insertion of the italicized \\.ords, to 
read: “and in any trial in any court Ghatecer, the party accused shall be 
allou.ed to appear and defend in person and \\.ith counsel, as in civil 
actions .” 2 3 3 .  

This history of constitutional development disposed of the Garling 
case. The  court-martial \\.as, plainly, a court organized under the la\\-s 
of the state. It was therefore subject to the provisions of the state 
constitution; and the Jlacomb-inspired section of the General Regula- 
tions, even though legislatively ratified, \\.as accordingly unconstitu- 
tional and void. 

Turning no\\’ to Alassachusetts, \\.e find there, in 1810, the trial of 
Captain Thomas Hou.e, charged u.ith assorted disobedience of orders 
arising out of the governor’s reorganization of the state militia. 
Captain H o u e  invoked article 1 2  of the hlassachusetts Declaration of 

z 4 , S . T .  C o \ n .  art. \TIq  5 7 (1821), printed in i T h o r p ,  op. cit. supra note 348. a t  2648. 
z 5 0  15 \Vend. 451 (\-,T. 1836). 
2511d. at 452. 
2 5 2  People ex. rel. Garling \ .  \-an Allen, 5 5  S.Y. 3 1 .  37-38 ( 1 8 - 3 ) .  
z 5 3 s . y .  Cous.1~ art. I ,  5 6 (1846). 
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Rights, which states, “and every subject shall have a right to produce 
all proofs that may be favorable to him, to meet the witnesses against 
him face to face, and to be fully heard in his defence by himself or his 
Counsel, at his election.” Pointing out that 1810 was a time of peace, 
that the militia was not in active service, and that there was no 
declaration of martial law, Captain Howe concluded, “I therefore 
presume to think, that I have a right to Counsel, and with due respect 
do now request that it may be allowed me, and I hope this honorable 
Court will see cause to grant this my request.”254 

T o  no avail; the court 
after deliberation, directed the Judge -4dvocate to inform Capt. 
Houe, that it being the uniform custom of Courts Martial not to 
allow the admission of Counsel to plead open1 before them, that 

recorded, that, in their o inion, no defendant can thereb be 

must be in writing; and it is well known, that any defendant, before 
a Court Martial, can have all the aid and assistance which can be 
necessary or useful to him, by having a friend or friends setting by 
and assisting him with private advice; the Court further direct, that 
the defendant be informed that they cannot recognize officially, 
any person or persons who may be setting by him in the course of 
the trial. 2 5 5  

his motion is overruled, and the Court furt il er direct it to be 

deprived of any advantage, ge cause all the evidence and the de Y ence 

In the outcome, Captain Howe, was indeed not deprived of any 
advantage. H e  was acquitted,256 and although the acquittal was dis- 
approved by the Major 

Only in Maine, no longer part of Massachusetts after 1819, was 
there a different pattern. The  constitution of that state, adopted in 
1819, contained the usual right-to-counsel provision.258 T h e  first 
militia law, of 182 1, appeared to look the other way with respect to 
military trials: 

.And it shall further be the duty of each Judge Advocate, or person 
officiating as such, at any court martial, im artially to state the 

which evidence shall be taken as in civil actions.259 

the case was over. 

evidence both for and against the officer or o P ficers under trial, all 

T h e  general and division courts-martial then prescribed were, six 

254Cupt. Howe’s Trial, in THE MILITIA REPORTER 249, 284 (Boston 1810). 
2551d, at 253. 
zjsZd. at 282. 
2571d, at 283. 
25s“In all criminal prosecutions, the accused shall have a right to be heard by himself and his 

counsel, or either, at his election. . . .” MAIKE CONST. art I, 5 6 (1819). 
z59  2 .MUSE REV. Laws ch. 164, 5 39 (182 1). This provision had its counterpart in the earlier 

identical laws of ,Massachusetts and Vermont: “And the officer who shall appoint a Court- 
Martial shall at the same time appoint a suitable person for a Judge-Advocate, whose duty it shall 
be impartially to state the evidence, both for and against the Officer under trial.” Mass. Laws 
May Sess. 1793, ch. IV, 35 ,  at 306; Laws of Vt. ch. XLVII, !? 31, at 457 (1797). 
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years later, superseded by a series of circuit court-martial,260 \\ hose 
proceedings were reported; and those reports show that the persons 
accused had counsel, n.ho argued their cases.261 The basis for  such 
counsel does not appear. 

The l laine innovation does not appear to have been \\.idespread. 
The  Connecticut militia la\\, stated flatly “that an officer of the line 
shall be appointed to do the duty of judge adwcate; and no other 
person \\.hatever shall be admitted to solicit, prosecute or defend the 
arrested officer.”“* . ind in Rhode Island, \\.here the 1798 declaration 
of rights conferred the right to counsel “in al l  criminal prose- 
c u t i o n ~ , ” ~ ~ ~  the General .Assembly as late as 1840 nonetheless enacted 
that “in every court martial there shall be a judge-advocate, who shall 
discharge the duties of that office according to the usage and practice 
of courts-martial; and no other person shall be admitted to prosecute 
or defend an arrested officer.”z64 The Sorth\\.est Territory made the 
judge adkmcate counsel for the prisoner in a proikion taken almost 
verbatim from article 6 of 1786 (\\.hich \\.as, as \ \ e  haw seen, later 
copied in article 69 of 1 806).265 . i l l  of the other laws \\ ere silent on the 
point no\\’ in question.266 

G. 
l l r .  Henderson says of the court-martial practice contemporarv 

M ith the Bill of Rights that “it I\ as traditional to allov the accused legal 
assistance.”267 The  excerpts from the texts quoted, and the proceed- 
ings of the many federal and state military trials summarized above, 
demonstrate plainly that, if by “legal assistance” is meant the kind of 
representation that an Englishman accused of treason had had since 
1696,268 such assistance \$ as assuredly not allo\\ ed the military ac- 
cused. The quoted passage on this point is so misleading as to be 
plainly \\ rong. 

Mr. Henderson’s next sentence--“Counsel \\ as usually a man in 
uniform; the use of civilian lav yers by either side \\ as fro\\ ned upon 

CONCLVSIOiV AS TO MILITARY RIGHT TO COC:VSEL 

~ ~ ~~~~ ~~~ 

260.\laine Lavs 1827 ,  ch. 367. 

2 6 2  1 CO\X. STII-.  L i n s  ti t .  CNII ,  0 27 (1808). 
263Declaration of Rights I 6, R.I.  !XBI.I(. L \ \ \ s  80-81 (1798). 
2 6 4 R . I .  Acts & Resolves Jan. Sess. 1810. a t  3 ,  0 80. 
2 6 5  .Act of Dec. 1 3 .  1799, 0 12 .  art. 9. 1 La\< s Sorthnest  Territory 439 (Pease 1925). For the 

text of articles 6 of 1786 and 69 of 1806. see p. 188 supra. 
266See statutes cited note 5 2  rupra. 
267Henderson, Counr-,Vartial and the Constitution: The Original L‘nderrtanding. 7 1 H \ R \  , L. 

Rt!. 293, 317-18 (195;). 
268111ustrative are the defenses put up by counsel a t  the first treason trials follu\\ing the 

effective date of the Act of 1696. 7 & 8 ii’ill. 3,  ch. 3: Rock\vood. 1 3  Ho\\. St. Tr.  139 (1696); 
Cranburne, 1 3  id. at 2 2  1; Lou ick, 1 3  id. at 267: Cook, 1 3  Id. a t  3 1 1 .  
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since they \vere unfamiliar m.ith military lam ." 269-is equally errone- 
ous. T o  the contrary, civilian judge advocates regularly appear in the 
earliest trials by court-martial in the United States A%rmy elsewhere 
than in the field.270 In the more important ;l\rmy trials somewhat 
later, such as those of Generals Hull and LYilkinson, the prosecutor 
%.as likenise a civilian lawyer.271 Indeed, all judge advocates in the 
Army from 18 12 to 18 18 were civilians \vithout military rank.272 And 
the judge advocate in every early &American naval court-martial held in 
the United States \{.as a civilian,273 sometimes frankly selected for 
partisan political reason.274 

Contemporaneous materials similarly undermine Mr. Henderson's 
primary thesis that, as a matter of original understanding, the guaran- 

269Henderson, supra note 267, at 318. 
270  See \\'ilkinson Order Book 2 5  1 (.Mr. John T. Po\vell, Judge Advocate, Oct. 3 ,  1800);Id. at 

572 (Jessee Bledsoe, Esq., Judge Advocate, Jan 29, 1806); id. at 639 (\Y. D. Nicholson, Esq., 
Judge Advocate, S o v .  1, 1806). 

Some\\ hat earlier, it appears to have been customary to detail surgeons to function in that 
capacity. See id. at 91, 107, 1 10. 

2 7 1  \\'alter Jones, Esq.,  U.S. .\ttorney for the District of Columbia, was judge advocate a t  the 
first trial by court-martial of General \\'ilkinson. l lart in Van Buren was special judge advocate 
and the prosecutor in fact a t  the trial ofGeneral Hull. See p. 195supra. He was similarly detailed at 
the second trial of General \\'ilkinson; the latter, however, successfully objected, and established 
the rule, ever since followed, that a person not named in the order appointing the court-martial 
could not prosecute. See \\'IYrHROP*271-72; 3 \ ~ ~ L t i ~ s s o s ,  ~ ~ t \ I O I R S O F . ~ Y O \ \ S T I . \ t E S  6-7 
(1816); 1 Proceedings of Courts-Martial, \Var Office 1 3 1 ,  135-43 (ms. in National Archives). 

See also TRIILOF LT. COL. B- \cH~. ,  op. cit. supra note 210 (John Leib, Esq., Judge Advocate); 
G.O. of Sept. 3, 1817 (Samuel Wilcocks, Esq., Judge Advocate for the trialof Lt. Col. \Yharton 
of the .Marine Corps); Act of Feb. 18, 1832, ch. 19, 6 Stat. 474 (private bill compensating a 
civilian for services as a judge advocate during the late Lvar). 

2 7 2  See . ictofJan. 11, 1812, ch. 14, 8 19, 2 Stat. 671; Actof.ipril 24, 1816, ch. 69, 8 2 ,  3 Stat. 
297; .\R\tY R1;GISTt.R (1813-1818). The 1816 act, in so far as it dealt \vith judge advocates, \vas 
repealed, and provision was made for two judge advocates with the pay and allowance of 
topographicalengineers, bythe.ictof.1pril 14, 1818, ch. 61,s  2 ,  3 Stat. 426. By8 3ofthe.ictof 
March 3, 181 3, ch. 52,2 Stat. 819, a topographical engineer had the brevet rank and the pay and 
emoluments of a major of cavalry. [Vinthrop accordingly says that the judge advocates of 1818 
uere military officers. \\'ISTHROP *270 .  HoLvever, in contemporaneous documents they are 
sometimes referred to as officers, e.g., 2 h t .  ST. P.IP. MIL. AFF. 199, and sometimes as civilians, 
e.g., ARWRFGISTER 1819, at4;id. 1820, at4;id. 1821, at 2;TrialofCol. WilliamsKing,supranote 
209. In the Army Reorganization Act of March 2 ,  1821, ch. 13 ,  3 Stat. 615, all judge advocates 
were dropped, and from then until the Act of March 2, 1849, ch. 83,s 4 , 9  Stat. 3 5  I ,  there were 
no legal officers in the .\rmy. 

z73See trials discussed in pp. 198-201 supra and those cited in note 216 supra; 4 NA\..\L 
DOCU\tL.STS, B.IRB.IRY \ V I R S  203 (1944); 6id. at 232;  \ ~ ' I s T H R ~ P * ~ ~ ~  (citing 18 OPS. .ITT'Y 

I 

Gth .  135  (1885)). 
The  S a v v  also auuears to have made iudee advocates out of its doctors, according to one of the 

I V  

earliest Na;al couA:martial records in existence. See Proceedings ofa  Court Martialheld on Board 
the U.S. Frigate Adurns for the Trial of George Galligberfor Murder, St. Christopher, Oct. 2 ,  1799, 1 
Court .Martial Records, 1799-1805, No. 2 (ms. in National 'irchives). The  Judge Advocate, 
George Davis, was a surgeon. C.ILLIH.~S, LIST OF OFFICERS OF THE N.\vu OF T H E UNITED 
ST.\TES h S D  OF THE .M.\RISt CORPS FRO\t 1775 to 1900, 15  1 (1901). 

274See Letter from Capt. Truxton to Secretary of the Navy, ,ipril 27, 1800, in S . \ \ . \ L  
DOCUMENTS, QUASI-W.\R LVITH FRASCE, OPERATIONS JAN. 1800--M~Y 1800, at 45 1-52 
(1937): "I have appointed Robert Taylor Esquire Attorney at Law to officiate as Judge ildvocate 
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tees of the Bill of Rights \\.ere thought to apply to courts-martial. 
Seither the 1799 nor the 1800 Articles for the Government of the 
Navy so much as mention counsel,275 and the 1806 .Articles of \\.ar 
she\;. that as a matter of statute the prisoner was unattended on the 
taking of depositions and left to rely at the trial on such legal assistance 
as the prosecutor \r~)uld accord him.276 _-\rticles 69 and 74 of 1806 
shou. on their face that its framers considered the assistance-of- 
counsel provision of the sixth amendment to be for civilian consump- 
tion only.27i 

J l r .  Campbell of Tennessee, u.ho had railed at courts-martial in 
general and at the death penalty in particular in the course of his 
opposition to the 1806 code,278 did not appear in the least troubled by 
the circumstance that a military prisoner had to look to the prosecutor 
as his counsel. Yet Campbell \\.as a la\t.yer, and one sufficiently 
esteemed to be called v.ithin a few years to the bench of his state's 
highest court.2i9 Jloreover, John Quincv .-\dams, u.ho had fly- 
specked the 1806 -Articles of \\.'ar in tv.0 s e s s h  of Congress, and \\.ho 
u'as distinctly disturbed by their poor draftsmanship,280 \\.as appar- 
ently not concerned in the slightest by their failure to accord military 
persons any right to counsel. 

\\.'e come no\\. to three Presidents, all of them contemporaries of the 
Bill of Rights, n.ho uill be considered in the order of their terms of 
office. \Ye kno\\. that Aladison drafted the Bill of Rights, and that he 
led the successful struggle for its adoption in the First Congress.281 
Surely if anyone in 1789 had believed that the guarantee of right to 
counsel did apply or should apply to the land and naval forces, 
lladison n.ould have knoum of it. l l r .  Henderson \\.rites that "the 
rules of both logic and of construction would lead to the conclusion 
that since Madison, a lawyer, \\.as a\t'are of the special problem of 
military cases and felt the need specifically to exempt them from one 
provision of the amendments, he intended that courts-martial should 
not be excluded from the other provisions."282 
of the said Court-Xlr. Taylor is a member of the Legislature of this State-he is a good 
Federalist and has talents necessary for the Occasion in question.'' 

2 7 3  See p. 189 supra. 
2 7 6  See ibd. 
277 It should, houever, be noted that only three persons \\ ho sat in the First Congress before 

the Bill of Rights \I as transmitted to the states for ratification served in the Tinth Congress: they 
\yere Gilman of \-e\\ Hampshire, Sumter of South Carolina. and .\ndre\\ \loore of I-irginia. 
See Biographical Directory of the American Congress, 1774-1949, H . R .  Doc. Sm 607. 81st Cong.. 
2d Sess. (1950). 

2 7 8  See pp. 1 87-88 supra. 
*" 3 DICTIOSXRY OF ;\\lERIC\U BIOGR.\PtIY 452 (1929). 
'"See pp. 184-86, 188supra. 
*" BR I\T, J W t S  11 IDISOV: FiTHt R O F T H t  C i ) \ S ' r l l ' L  rIo\ 2 6 4 7 5  (1950); Dr\lB.II.D. Tt1k 

BILL OF RIGHTS .XXD Lvtl.XT IT X f E X S S  TODIY 33- 44 (1957); Henderson, supra note 26- .  
at 309-13. 

282Zd, a t  310. 

208 



19751 THE ORIGINAL PRACTICE 

If, in fact, such was Madison’s intent, an opportunity to give effect 
to the Bill of Rights in that sense was squarely presented when the 
proceedings in General Hull’s trial were laid before him. The  circum- 
stance that the draftsman and protagonist of the Federal Bill of Rights 
approved the proceedings in Hull’s case, where the applicability of the 
sixth amendment had been expressly invoked, but in vain,283 is well 
nigh conclusive evidence that Madison, like everyone else, never 
thought for a moment that its guarantee of counsel applied to military 
persons or that the phrase “in all criminal prosecutions” which intro- 
duces the sixth amendment included military prosecutions. Under 
any other view, it would have been Madison’s duty to disapprove the 
sentence. Madison read court-martial records carefully,284 and did 
not hesitate to point out irregularities therein.285 It is simply not 
possible to argue that his approval of the record in General Hull’s case 
involved a failure to note a question so fully and explicitly raised at  
that trial as the accused’s request for effective assistance of counsel. 
The  Hull trial is thus perhaps the weightiest evidence of all, because it 
constitutes Madison’s actual and practical construction of his Bill of 
Rights. 

President Monroe, likewise, had been a contemporary of the fram- 
ing of the Constitution and of the drive for the Bill of Rights.286 His 
relations with -Madison were extremely close, personally as well as 

283 See pp. 195-97 supra. 
284“.knong other jobbs on my hands is the case of LVilkinson. His defence fills 6 or 700 pages 

of the most collossal paper. The  minutes of the Court, oral written &printed testimony, are all in 
proportion. .4 month has not yet carried me thro’ thewhole.” Letter From President &Madison to 
Thomas Jefferson, Feb. 7, 1812, in 8 THE WRITISGS OF J . I ~ ~ E s  M.IDISOS 175,  176-77 (Hunt. 
ed. 1908). 

See Letter From President Madison to .\cting Secretary of LVar Dallas, April 14, 1815, in 
DILLAS, LIFE.ISDLS‘RITISGSOFALEN.IZDERJ.I~I~SDILL.IS 399 (1872): “I amengaged with the 
proceedings of the court-martial on General LVilkinson. It is so extremely voluminous that I shall 
not be able to get through it for some days.” See also id. at 400, 401, 407 (letters from Madison to 
Dallas dealing with Madison’s reviews of court-martial proceedings). 
*’’ I have examined and considered the foregoing proceedings of the General Court 

Martial, held at Fredericktown, for the trial of Brigadier General James LVilkinson- 
and although I have observed in those proceedings, with regret, that there are instances 
in the conduct of the court, as well as of the officer on trial, which are evidently and 
justly objectionable, his acquittal of the several charges, exhibited against him, is 
approved, and his sword is accordingly ordered to be restored. James Madison. 
February 14, 1812. 

G.O. of Feb. 19, 1812, 24 .\SS.ILS OFCONG. 2138 (1812). 
The  foregoing action considerably toned down the draft that Paul Hamilton, Secretary of the 

Navy, had submitted to the President eight days earlier, though it preserved the substance. See 
46 Madison Papers No. 93 (ms. in Library of Congress). 

286  STYROS, THEL.ISTOFTHE COCKED HATS: J-I-MES ,MOSROE.ISDTHE VIRGIN.\ DYS.ISTY 
107-29 (1945). “.is for Monroe, he was uncertain: he saw that the Constitution without a bill of 
rights was an undemocratic document; but the question was whether to withhold ratification 
until a bill of rights was added, or to ratify it on condition that such a bill be added.”Zd. at 121. 
See also CRESSOS, JIMES hIOSROE 96-103 (1946). 
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officially, and had been so for many years.287 During his Presidency, 
from 1 8 1 7  to 182 5 ,  the number of officers in both Army and S a \  y \\ as 
sufficiently small so that the fev court-martial cases that required 
presidential actionzss could be, and on occasion ere, discussed in 
detail at Cabinet meetings.289 O n  se\ era1 occasions, President \Ionroe 
returned cases to courts-martial M ith directions for reconsidera- 

Against this background, his appro\ al of proceedings in 
nhich an accused military or naval person v a s  denied the kind of 
assistance of counsel that he \r ould ha\ e had in the ci\ il courts 2 y 1  is 
further proof that James llonroe also did not belie\e that the sixth 
amendment applied to military trials. 

\\ e come finally to John Quincy Adams. He graduated from college 
in the Vear that the Constitutional Con\ention met,29z and from then 
until l?90 studied la\\ in the chambers of Theophilus Parsons.zy3 The 
latter n as a member of the hlassachusetts ratifying con\ e n t i ~ n , ~ ' ~  and 
young Adams himself attended t v  o sessions of the S e v  Hampshire 
~ o n \ e n t i o n . ~ ~ ~  It is therefore most unlikely that he n as unau are of 
u hat at that time as the pre\ ailing understanding as to the scope of 
the Bill of Rights.296 \ \ e  have seen that, as a Senator. the i-ounger 
.\dams scrutinized the 1806 Articles of \\ ar more intensh ely fhan any 
member of either house.z97 For eight years in llonroe's Cabinet, he 
joined in and recorded the discussions of court-martial cases.z98 Be- 
coming President himself, he ga\ e exacting personal attention to the 
court-martial cases that came before him.299 His recorded actions are 
far from perfunctory, and his d isappm als frequently constitute 
\\ ell-formulated opinions on questions of military la\; and disci- 

287  See id. at 81. 
288These included. for the .\rmy, cases in time of peace invol\-ing the death sentence o r  

involving the dismissal of a commissioned officer, and all cases in\-olving a general officer. .\rt. 
\\ar 65  (if 1806. 2 Stat. 36;; in the S a v y ,  all cases involving the dismissal of a commissioned or 
warrant officer, and all death sentences, except for trials taking place outside the United States. 
.\GI- SLI  of 1800, 2 Stat. 5 1 .  

289See4J.  Q. . \ D \ \ l s  141-43, 153-55,408-13. 427-29. 434;6id. at42Y. 453-54,461.-These 
citations do not include references to the court-martial of .\mbrister and .\rbuthnot in Florida by 
General Jackson for aiding the enemy. See \ V r \ r H R o P  *139-K), *'I I .  *129T. 

'"4 J .  Q. . l D . ~ \ l s  427, quoted note 301 infra. 
'" See DD. 1 9 6 9 9  SUDrU Case of Lt. rveaver of the Sa\.y) .  

. \ D i \ l S ( C .  F. .\dams, Jr . .  ed. 1903). 
2941d, at 95-96, 
2951d. at 100, 101. 
Z g B S e e  id. at 7 5 ,  81. 8 2 .  93. 106 (entries dealing n i th  the ne\\ Constitution). J .  Q .  .\dams 

himself at first feared the Constitution would be adopted, and though not pleased \I ith it. later 
became "converted, though not conrinced." Id. at 7 5 ,  93.  

'"See pp. 184-86, 188supra. 

'"See, e .g. ,  - J .  Q .  . \ D i \ l s 4 + % ,  177-78, 296, 375; 8id. a t  7 - .  
See materials cited in note 289 supra. 

2 10 



19751 THE ORIGINAL PRACTICE 

~line.~’O Over the years, he formulated a consistent philosophy and 
policy in military cases.3o1 Prior to publication, he discussed his 
prospective rulings with the service Secretaries 302 and with the 
Commanding General of the , \~-rny.~O~ He studied texts on military 
l a ~ i . , ~ O ~  and went to some lengths in listening to the complaints of 
officers \{.hose sentences of dismissal he had approved.305 Con- 

300 See, e.g., G.O. 640f Dec. 29, 1827 (cases of .\ss’t Surgeon Bryant and Lt. Hunter, both of 
the Army); G.O. 5 1  of Sept. 4, 1828. 

In .\ss’t Surgeon Bryant’s case, General [Tinfield Scott had directed the court-martial to 
reconsider its ruling, at the same time increasing its membership; the augmented tribunal 
reversed the prior ruling. This was held erroneous by the President and disapproved by him, 
after discussions with Secretary Barbour and General Brown, commanding the Army. 7 
J. Q. .\D.\\lS 358, 363, 384. 

Lieutenant Hunter had been convicted of challenging his superior, Colonel Josiah Snelling, to 
a duel in violation of Art. LVar 2 5  of 1806, 2 Stat. 363, and was sentenced to be cashiered, with a 
recommendation for clemency, The  President approved the sentence, and remitted the cashier- 

the principal consideration for which is the multiplied testimony on the face of the 
record that the prosecutor has been in the habitual practice of obtrusively declaring his 
readiness to u aive his rank and meet in private combat any of his inferior officers, a h o  
might be dissatisfied with his conduct. Such declarations subversive of all discipline, 
are not only violations of the military character of him who makes them, but if made 
without special occasion, are mere vain boastings of personal courage, and if with 
occasion are direct provocations to a challenge. One of their most pernicious conse- 
quences, is, that they disqualify to the common sense and feeling of mankind the 
officer thus self-degraded to the level of his inferiors, from acting as a prosecutor 
against them for taking him at his lvord. 

ing, 

G.O. 64 of 1827, at 12-13. 
In the naval case of Master Commandant Carter, the President wrote a letter to the judge 

advocate to be read to the court, explainingwhy the sentence to cashiering had been confirmed. 7 
J .  Q. .\D.\MS 372-73, 375, 378, 384-85. 

301“Th i~  is the second instance \vithin melve months of sending to a Court-martial an opinion 
of the .\ttorney-General to induce them to reverse their judgment, which in both cases they have 
refused. I think the same result may almost always be expected.” 4 J .  Q.  .\D.\%lS 427 (Nov. 2 ,  
1819). “Death \vas too severe a punishment for desertion in time of peace.” 7 id. at 29 uune 2 5 ,  
1826). “[Ilnterferences of fathers and members of Congress with Courts-martial . . . [are] in no 
\vise favorable to the support of discipline.” 7 id. at 246-47 (March 24, 1827). 

“In the case, as in that of Colonel Chambers, and indeed in every trial for drunkenness upon 
which I have been called to act, the mass ofnegative testimony, even from witnesses of the most 
respectable character-that is, of witnesses who say that the accused was not drunk at times 
when the positive witnesses swear that he was so-is surprising. Others swear of a confirmed 
and notorious sot that they have known him for years and never saw him drunk in their lives. 
This is so invariable a resource of defence in every trial for drunkenness that it may beclassed 
with the alibi of the Old Bailey. Negative testimony in such cases proves absolutely nothing.” 7 
id. at 373 (Dec. 7, 1827). “The defence of Lieutenant Hunter is highly exceptionable-full of 
irrelevant and abusive matter, much of which ought not to have been allowed by the Court to 
appear upon the Record: most especially as they denied to the prosecutor the liberty of replying 
to it. The consequence is that he stands under scandalous imputations, and deprived of the 
means of refuting them. The  right of self-defence is sacred, but should not be suffered to be used 
as a cloak for slander.” G.O. 64 of Dec. 29, 1827, at 13.  

302See 7 J .  Q. AD~ZMS 44-46, 162-63, 165, 169, 309, 358, 363, 372-75, 384; 8id. at 85. 
303  7 id. at 384, 392. 
3 0 4 7  id. at 46, 363. 
305 Ass’t Surgeon Todsen was convicted of fourteen specifications laid under seven charges, 

and sentenced to cashiering, publication of his name, and the refund of $47 found to have been 
embezzled and misapplied; the sentence was approved by the President. G.O.  20 of 1826. 
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sequently, John Quincy .-\dams’ appro\ als of court-martial cases in 
\\ hich defense counsel had not been permitted to address the court 306 

must be taken to reflect a settled conLiction, resting on long and 
careful study, that persons in the land and naral forces nere  not 
entitled to ;he kind of assistance of counsel that the Constitution 
guaranteed to ci1 ilians. 

On  the basis of contemporary materials, only one conclusion is 
possible: The right “to hare the Assistance of Counsel for his de- 
fence,” though in terms applicable to “all criminal prosecutions” like 
the companion right of trial “by an impartial jury of the State and 
district \\ herein the crime shall ha\e been committed,” \L as ne\ er 
thought or intended or considered, by those ho drafted the sixth 
amendment or by those \\ ho lived contemporaneously \\ ith its adop- 
tion, to apply to prosecutions before courts-martial. -4s General Hull 
himself had said of the sixth amendment hen he inioked it a t  his 
trial, “I knov \\ ell, Sir, that if this provision be taken in connection 
~ i t h  the context, and the instrument be construed according to the 
technical rules of l a \ \ ,  it i l l  be considered as applying only to ci\ i l  

I I T .  O T H E R  BILL OF R I G H T S  G C I R a \ S T E E S  I S  THI. 
E.iRLY AIILIT.iRY L A\\ 

Once \ \e lea\ e the realm of right to counsel, the materials are more 
scanty, there are feu er adjudications, and conclusions are in conse- 
quence some\{ hat more difficult to formulate. I agree \{ ith hlr ,  Hen- 
derson that “the second, third, se\enth, ninth, and tenth amendments 
need not be discussed, for they are not rele\ ant to the present prob- 

Periodically thereafter, the President considered the case and sa\! Todsen. See J .  Q. .An 111s 
183. 188, 190, 192, 209, 2 1 2 ,  216. Inl larch 1827, thePresidentremittedthepaymentoftheS47. 
for \I hich Todsen \I as most grateful, 7 id. at 2 39, 240, but Todsen continued to visit, soliciting 
civilian employment u i th  the Go\-ernment, see 7 id. at 248-49. 282-83. The President finally 
had Todsen appointed surgeon of a ship engaged in colonizing Liberia. 7 id. at 2 8 5 .  292. 378.  

306See pp. 199-201 supra; cf. pp. 197-198supra. 
3 0 7  H C I L  T R I U  9, quoted p.  196supra. Ten years later, after brooding about his conviction. 

Hull in a set of memoirs attacking General Henry Dearborn took an entirely different viea ofthe 
sixth amendment: ”It is binding on all courts both civil and military.” Hci.~., l l t  \ IOIRS O F - I  13t 
c \ \ l P \ l G S ( J F  IHt. s O R T H \ f ’ t  STI R\ . \R\IT(JFTHt L-SlTt.11 STi1.t  S, .\.D. 1812 ,  at 147 (1824). 

Gen. H. A S. Dearborn rushed into print in defense of his father: 
I assert \I ith confidence, that the court acted in conformity to  the established principles of 
martial l a c  in refusing ”his counsel to open their lips,”in thepresence of the court. Thir is the 
established l a c  o f  all nations, and our naval and military courts have been, and still aregmerned 
by this rule. For the truth of this declaration, I appeal to the writers on martial lav , and 
t(J  the officers of our army and navy. 

308This footnote \\as omitted in original text. (ed.) 
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lem.”309 There will be set forth below, in the order in which each 
remaining guarantee is set forth in the Constitution, such materials as 
have been found. 

A .  FIRST-AMENDMENT GUARANTEES 
1. Establishment of Religion .-In his solitary dissent in Illinois ex rel. 

McCollum v. Board of Educ.,310 Mr. Justice Reed pointed out that the 
armed forces had had chaplains “from early days.” The  first Army 
chaplains appear in the statute book in 1791 311 and the first in the 
Navy in the first naval act in 1 794.312 But chaplains for both Houses of 
Congress had been provided even earlier, in 1789.313 

Both the Army and Navy articles encouraged religious devotions. 
Naval article 2 of 1799 stated, “commanders of the ships of the United 
States, having on board chaplains, are to take care, that divine service 
be performed twice a day, and a sermon preached on Sundays, unless 
bad weather, or other extraordinary accidents prevent.”314 Article I1 
of 1800 repeated the foregoing and added, “that they cause all, or as 
many of the ship’s company as can be spared from duty, to attend at  
every performance of the worship of Almighty God.”315 It was not 
until 1862 that the final portion was changed to “it is earnestly 
recommended,”316 and in that form it still survives today.317 A simi- 
lar provision for the Army, “It is earnestly recommended to all officers 
and soldiers, diligently to attend divine service,” was in article 2 of 
1 806,318 drawn from its Continental predecessor;319 but Winthrop 
considered it obsolete,320 and it disappeared with the 1916 revision. 

Congress did not, either in providing for chaplains o r i n  recom- 
mending attendance at divine services, establish a state church; possi- 
bly the requirement for attendance in 1800 overstepped the command 
of the first amendment, assuming it to have been applicable to the 

309 Henderson, Courts-Martial and the Conrtitutwn: The Original Understanding, 7 1 H.\Rv. L. 
REV. 293, 315 (1957). 

310333  U.S. 203, 253-55 (1948). 
311Act of March 3 ,  1791, ch. 28, 5 5  5-6, 1 Stat. 222. 
3 1 2 . 4 ~ t  of March 27, 1794, ch. 12, 5 5  2, 6, 1 Stat. 350, 351.  
313 .4~t  of Sept. 2 2 ,  1789, ch. 17, 5 4, 1 Stat. 71.  
3141 Stat. 709. 
3 1 5 2  Stat. 45. 
31E.4ctforthe Govemmentofthehavyof 1862, art. 2 ,  REV. ST.\T. 5 1624(1875)[hereinafter 

cited as AGN of 18621. 
31T10 U.S.C. 5 6031(b)(Supp. V, 1958). See H.R. REP. No. 491, Elst Cong., 1st Sess. 38 

(1949): “These are provisions which are of historical existence [sic] to the Navy and which the 
Navy desires to retain as statutory provisions.” 

3 1 8 2  Stat. 360. 
3 1 9 . 4 r t S .  of 1776, 8 1, art. 2,printed in WINTHROP, MILITARY L4w AND PRECEDENTS *1489 

(2ded. 1896) [hereinafter cited as WINTHROP]. Compare British Articlesof War of 1765,B I, art. 
1 ,  printed in U‘INTHROP *1448. 

320Lv1STHROP *1016. 
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naval forces. .All that can be said \i.ith certainty is that all the legisla- 
tion here set forth \\.as nonsecular. 

2 .  Freedom of Speech.--\\‘e have seen above321 ho\\-, \$-hen in 1804 it 
\\.as proposed to extend the Continental .Articles of \\.ar denouncing 
the use by any officer or soldier of “traiterous or disrespectful \\wrds 
against the authority of the United States in Congress assembled, or 
the legislature of any of the Cnited States in \\.hich he may be 
quartered,” so that it u.ould apply also to the President and 17ice 
President, an objection on the ground that this \\.as a second Sedition 
.Act and that the Constitution did not define “traiterous . . . \\.ords’’ 
stopped the revision of the .Articles of \\.ar until the next session. T\\.o 
years later, in article 5 of 1806, the prohibition \\.as enacted \r+h but a 
slight amendment, so as to cover the use of “contemptuous or disre- 
pectful u m d s  against the President of the Cnited States, against the 
\‘ice President thereof, against the Congress of the Cnited States. or 
against the chief magistrate or legislature of anv of the United States, 

Plainly, the right to use “contemptuous or disrespectful \\.ords” 
against the President, the l’ice President, Congress, and state gover- 
nors or legislatures is of the essence of the civil liberties of a citizen; 
such language thus directed is indeed a matter of daily occurrence; and 
\\.hen the Sedition ;Ict of 1 798323 impinged on such activity, it \\.as a 
matter of abiding conviction on the part of Jefferson and his follouw-s 
that this measure \\.as unconstitutional in the face of the first amend- 
ment’s command that Congress shall not make any la\\. “abridging the 
freedom of But no Jeffersonian in Congress objected once 
the n.ord “traiterous” \\.as stricken, and Jefferson himself signed the 
bill that enacted article 5 of 1806 into la\\.. 

Other limitations in the 1806 Articles of \ \  ar on the untrammeled 
exercise of free speech fell under exceptions that seem \\.ell estab- 
lished. The pon’er “to make Rules for the Government and Regulation 
of the land and naval Forces” must include, a t  a minimum, a p o n w  to 
preserve order therein; that u.ould suffice to sustain the prohibition in 
article 24 against reproachful or provoking that in article 
2 5  and article 28 against challenges and upbraiding another for not 
accepting a challenge;326 and, very likely, the prohibition in article 3 
against “any profane oath or e ~ e c r a t i o n . ” ~ ~ ’  Even today, the guaran- 

in \t.hich he may be quartered . . . , ” 3 2 2  

321See p.  1841upu.  
3 2 2 2  Stat. 360. 
3 2 3 . 1 ~ t  of July 14, 1798, ch. 74, 1 Stat. 596. 
”*See, e.g. I C H I \  \RD,  THW \ S J I . F F t R S O \  342-47 (1939). 
3252 Stat. 363. Tothesameeffect \ \ere . \GN27of1799,  1 Stat. 712.  and. lGSVS\-of  1800. 2 

3 2 6 2  Stat. 363. 
3 2 7 2  Stat. 360. Profane suearing \\as also prohibited by . IGN 3 of I y Y 9 ,  1 Stat. 709. and by 

Stat. 47. 

. l G S  111 of 1800. 2 Stat. 45. 
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tee of free speech does not protect “the profane, the libelous, and the 
insulting or ‘fighting’ Lvords-those vvhich by their very utterance 
inflict injury or tend to incite an immediate breach of the 
The  po\ver “to raise and support ,Armies’’ necessarily implied the 
power to punish desertion to prevent their dissolution, and, in conse- 
quence, the power to punish anyone who advised or persuaded deser- 
tion in violation of article 2 3 . 3 2 9  It is similarly not difficult to sustain 
the poLver to punish one who made known the watchword, in viola- 
tion of article 5 3 , 3 3 0  or one u.ho corresponded with the enemy in the 
face of article 5 7 , 3 3 1  the latter being an act Lvhich, quite plainly, verged 
on, if indeed it was not included within, the constitutional definition 
of treason.332 And the prohibition against using menacing words in 
the presence of a court-martial, contained in article 76,333 was neces- 
sary to protect the processes of those tribunals. 

It is only the prohibitions against contemptuous and disrespectful 
words contained in article 5 ,  and against contemptuous and disre- 
spectful conduct against one’s commanding officer in article 6 334- 
conduct which as a matter of usage has always included words335- 
that seem on their face to run counter to the first amendment. 

As a matter of Congressional power under the Constitution proper, 
it is of course not difficult to support these articles. The  President is 
the Commander-in-Chief, and he would be an ineffective one if he 
could be assailed mith impunity by those subject to his command. The  
same is true respecting subordinate commanders. Similarly, Congress 
is entitled to protection from the military on the principle of subordi- 
nation of the military power, the violation of which was one of the 
grievances charged against George 111 in the Declaration of Indepen- 
dence. 3 3 6  

But-and this must not be ignored-Congress to that extent has 
made a law “abridging the freedom of speech.” 

There is room for thoughtful diversity of opinion regarding the 
scope of free speech in the armed forces,337 but it is hardly open to 

328Chaplin~ky v .  New Hampshire, 315  U.S. 568, 572 (1942). The passage quoted begins, 
“There are certain well-defined and narrowly limited classes of speech, the prevention and 
punishment of which have never been thought to raise any Constitutional problem. These 
include the lewd and obscene . . . .”Id.  at 571-72. For differing later views as to the scope of 
constitutional protection for obscenity, see Kingsley Books, Inc. 17. Brown, 354 U. S. 436 (1957), 
and Roth v. United States, 354 U.S. 476 (1957). 

329 2 Stat. 366. 
330Zbid. 
331Zbid, A G S  330f 1799, 1 Stat. 712, and AGN Xof 1800,2 Stat. 46, wereofsimilar import. 
332“Treason against the United States, shall consist only in levying \Var against them, or, in 

adhering to their Enemies, giving them Aid and Comfort.” L.S. CONST. art. 3 ,  8 3.  
3332 Stat. 368 (now UC.MJ arts. 88-89, 10 U.S.C. 8 5  888-89 (Supp. V, 1958)). 
3342 Stat. 360. 
335 See WI\THROP *874-77. 
33s“He has affected to render the Military independent of and superior to the Civil Power.” 
337See United States v .  Voorhees, 4 U:S.C.h..4. 509, 16 C . k R .  83 (1954); Vagts, Free 
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contend that the very concept of an armed force subordinate to civil 
authority is still consistent with a right on the part of members of such 
a force to ha\ e the same freedom of speech that is accorded civilians. 
Jefferson, who felt so strongly the unconstitutionalit~7 of the Sedition 
Act that he drafted the Kentucky Resolutions,338 n'as clearly of this 
vie\+, for he approved the 1806 .\rticles of \f.ar \$ ith their provisions 
that so markedly abridged the freedom of speech of those in uniform. 

The  conclusion is therefore inescapable that the Founders did not 
intend this portion of the Bill of Rights to apply to persons in the land 
and naval forces. 

Petition for Redress of Grievances. --Ever since the beginning, the 
Articles of \I.ar have provided relief for any officer or soldier I\ ho 
"shall think himself u ronged" by his superiors.339 In some\! hat simi- 
lar form, the same provision \!.as included in the earliest naial arti- 
c l e ~ , ~ ~ ~  and their substance still survives today.341 

The  conclusion that these pro1 isions reflected concepts of proper 
military administration rather than any recognition of fundamental 
constitutional rights of soldiers and sailors is reinforced by an incident 
occurring in \Tashington's first administration. In December 1 792, 
General M'ayne, then commanding the ;irmy, sent Secretary Knou a 
copy of an address of the officers of the Legion of the United States 
regarding the inadequacy of the ration allov ed the soldiery, \\ ith the 
request that it be submitted to the President for the immediate consid- 
eration of the federal legislature.342 Knox did so, and replied: 

In the mean time I am ordered to express you his re ret that this 
mode has been taken to brin the subject forward-. 4 Statement 

the same consideration as if supported by e\ ery individual under 
your command. The assembling of military Officers, in order to 
add u eight to their representations against an existing and knon n 
lau at the time of their and their Soldiers engagements, is consid- 
ered as prejudicial to that order which renders a disciplined prefer- 
able to an undisciplined body of Men. If Officers are suffered to 

3 .  

from you as commanding 0 B ficer u ould be intitled to and recei\ e 

~~ ~~~ ~~ ~ ~~ 

Speech in the Armed Forces, 5 7  C o ~ c . \ r .  L. Rt\ . .  187 (1957). This article seems tu  overlook the 
constitutional significance of Jefferson's part in enactment of the 1806 .\rticles of \\'ar. 

33BSee 4 C H  \ Y S I S G .  HISTORY O F  T H t  cS1Tt:D ST \Tt S ?24-?9 (191 7 ) ;  2 Bl: \ . t~RiDGt,  THt 
L I F ~  O F  JOHX h 1 4 R S H i L L  397-400 (1916); 1 l.O\ HOl.ST, COSSTITCTIO\ \L. HISTORY O F 7  t l t  
r \ I T t . D  STXTI S 144-45 (1876). 

339.\r t~.  [Var 3 + 3 5  of 1806, 2 Stat. 364. These provisions \\ere derived from the Revolution- 
ary articles, .\rts. of l i76,  § 11, arts. 1-2, printed in \VI\THROP* 1494. The latter, in turn, u e r e  
drawn from British originals. .kt. LVII ofJames I1 (1688), printed in ~ V I S T I I R O P  *144; British 
.\rticlesoflVarof 1765; .! 1 2 ,  arts. 1-2, printed in ~ ' I Y T H R O P *  1457; see 1 OPS. .\TT'Y GI.\. 166 
(1811). 

340"[Hle shall quietly and decently make the same [ ; .e . ,  just cause for complaint] knov n to his 
superior officer . . . ." .\GS 26 of 1799, 1 Stat. 71  1 .  

341UChIJ art. 138, 10 L.S.C.  .! 938 (Supp. \', 1958). 
342Letrer From Gen. tVayne to Secretary of LVar Knox, Dec. 1 2 ,  1792. in 1 Campaign Into 

the \Vilderness: The \Vayne-Knox-Pickering-hlcHenry Correspondence 156 (Iinopf ed.  1950. 
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assemble and deliberate in such cases, the propriety of assembling 
the non commissioned and privates is separated by an ideal line 
only-It is hoped and expected that in all future cases, the sugges- 
tions for any modification of the laws relative to the Army and the 
reasons on which such sug estions are founded should be stated 
only by the commanding 8 ~ n e r a l . ~ ~ ~  

The  portion of the fourth amendment relating to general warrants 
is, 1 agree with Mr. Henderson, “not appropriate to military life”; he 
says ho\$ever, that “there is no difficulty in reading the provision 
against unreasonable searches and seizures as being separable and 
protecting those on active duty with the military.”344 -Assuming the 
premise of separability, the conclusion does not folloLv. 

B. FOURTH-AMENDMENT GUARANTEES 
First, the development of the fourth amendment came rather late in 

our constitutional history. Not  until 1886, in the Boyd case,345 was 
that amendment given content, and the concept of excluding evidence 
obtained through an illegal search and seizure \vas first formulated in 
the Weeks case,346 in 1914. There is nothing whatever in IVinthrop on 
searches and seizures. Moreover, the Weeks principle does not appear 
in military law until the closing years of \Vorld U’ar 11; 3 4 7  nor was it 
applied to searches within military installations even in qualified form 
until 1949.34s 

Second, the modern view that the fourth amendment is aimed 
essentially a t  protecting the right to privacy349 is, on its face, “not 
appropriate to military life.” There is no privacy in military life, least 
of all for those in the ranks; their barracks, their few possessions, their 
very persons, are all subject to inspection by superiors as a matter of 
course without notice. -And certainly the soldier of the 1790’s- 
unpaid, poorly clothed, subject to frequent and brutal punishment, 
continually (if improperly) made to be servant to his officers 350-had 
not even the tenuous and episodic privacy that his present-day succes- 
sors have on occasion. The  actualities of military life in the decade or  

343Letter From Secretary of \Var Knox to Gen. LVayne, Dec. 22, 1792, in 1 id. at 159. 
3 4 4  Henderson, s u p  note 309, at 3 1 5 .  
3 4 5 B ~ y d  v. United States, 116 U.S. 616 (1886). 
346LVeeks v. United States, 2 3 2  U.S. 383 (1914). 
34’See 3 BL.LL~TISOFTHLJL.DG~ . ~ D ~ ~ O ~ - \ T t G t : S t R . I L O F T H t . = \ R \ I Y  F 395(27), at 5 1 2  (1944); 

348c.s. DEPT O F  .\R\IY, M I S C . I L  FOR COURTS-.MIRTI.IL (1 138 (1949); f, C.S. DEP’T OF 
7 id. P 395(27), at 7 5  (1948). 

DEFENSE, MIS‘UIL FOR COLRTS-bf IRTI . IL  U Y l T t D  STITES 7 1 5 2  (1951). 
349Ct bVolfv. Colorado, 338U.S. 2 5 ,  27-28(1949);Olmsteadv. UnitedStates,277C.S.438, 

472-79 (1928) (Brandeis, J . ,  dissenting). 
350The frequency with which LVilkinson issued orders on the theme that “a Soldier by 

voluntary compact becomes the Servant of the State, but not the slave of an individual” shows 
that the practice was widespread. See General Wilkinson’s Order Book, 1797-1808, at 10(ms. in 
National Archives Record Group 94, Entry 44) [hereinafter cited as Lvilkinson Order Book]. 
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so after the adoption of the Constitution351 utterly negatile any 
notion that the first A\merican soldiers were shielded against searches 
of any kind. 

The short of the matter here is that hlr .  Henderson has engaged in 
after-thinking-reading into the minds of the Founders vie\\ s that 
v ere not fully formulated for \\ell over a century after\\ ards, and 
retroactively applying those concepts to situations 14 here, in fact, they 
u ere ne\ er sought to be applied. 

C. FIFTH-AMENDMENT GUARANTEES 

1 .  Protection Against Double Jeopardy. -.A provision that “no offi- 
cer, non-commissioned officer, soldier, or follon.er of the army, shall 
be tried a second time for the same offence” appears in article 87 of 
1806.352 This \\.as ne\+’, and, being joined to the first paragraph of 
article 24 of 1786353 \i.ith an “and,” \{.as doubtless added as an 
amendment by John Quincy .\dams or his committee.354 

\Yhile the common la\{. dealt Lvith the scope of the pleas ofaiitrefoits 
acquit or and the Constitution spoke of “jeopardy,” article 
87 said “tried.” Possibly all three versions \\.ere regarded simply as 
paraphrases; the nearly contemporaneous construction of “jeopardy” 
in the fifth amendmen’t, for criminal prosecutions in the civil courts, 
\\.as “nothing short of the acquittal or conviction of the prisoner, and 
the judgment of the court thereupon. This \\.as the meaning affixed to 
the expression by the common la\{. . . . The problem in mili- 
tary cases lay in the circumstance that there \\.as no judgment until the 
revieving or confirming authority acted, and that such officer, be he a 
general, a fleet or squadron commander, or the President, could 
return the proceedings for revision.357 In plain English, he could 
direct a more severe sentence.35s This practice received the approval 
of the Supreme Court inExparte Reed, 3 5 9  a r a v y  case decided in 1879, 
and, notably, in Scaim v. United States,360 \!.here the President had 
t\\.ice returned an ;\rmy case in an ultimately unsuccessful effort to 



‘9751 THE ORIGINAL PRACTICE 

obtain from the court-martial a sentence dismissing the accused from 
the service.361 

\\’inthrop’s discussion of revision does not include revision of ac- 
quittals; 362  in time, ho\*,ever, the practice extended that far and in 
\\’odd \\’ar I \$.as so n.idely-and, on the \$.hole, so unuisely- 
exercised,363 that in 1919, consequent upon public clamor,364 it was 
prohibited by regulation365 and the next year, forbidden by stat- 
~ t e . ~ ~ ~  

The justification for revision of acquittals was said to lie in the 
supposed common-la\\. right of a judge to require a jury to reconsider 
its an approach that ignored the cornmon-laLt, qualification 
that this could not be done after the recording of an acquittal, Lvhich a 
jury could demand.368 It is plain from early trials by court-martial that 
neither the extension of the revision procedure nor the attacks that led 
to its abandonment reflected the original practice. 

In 1792, a sentence characterized as “mild” \{.as confirmed Ivithout 
a return of the proceedings by General \ l ’ a ~ n e . ~ ~ ~  In 1793, he disap- 
proved an acquittal, on the ground that the court-martial had assumed 
the power of pardoning; but he did not return the proceedings for 
revision.370 In 1795, he disapproved the sentence of an officer sen- 
tenced to be reprimanded for a minor dereliction; the officer having 
already been reprimanded at  the time, there should be no second 
reprimand for the same offense.371 These instances are episodic only, 
and no consistent principle appears until after \\’ayne’s death. 

O n  hlarch 17, 180 1, General \\’ilkinson disapproved the proceed- 
ings of a general court-martial of Sergeant John Hughes because the 
sentence \{.as unauthorized under article 240f 1 786.372 “But that such 

361See 18 OPS. . i ~ r ~ G t \ .  1 1 3  (1885); 28 Ct.  CI. at 195, 198; 165 U.S. at 563. Swaimwas 
finally sentenced to suspension from rank and duty for 1 2  years, which made Col. G. N. Lieber 
.icting Judge .idvocate General of the . i rmy for all of that period as a colonel. Hence the service 
comment that the court v hich sentenced Gen. Skvaim actually punished Col. Lieber. 

362  \VIKTHROP *694-702. 
363  See Trials by Courts-Martial, Hearings Before Senate Committee on Military Affairs on S. J320, 

65th Cong., 3d Sess. 34- 35 ,  246-66 (1919); Esrablishmenr ofMilitary Justice, HearingsBeforeSenate 
Committee on Military Affairs on S. 64 ,  65th Cong., 1st Sess. 1379-80 (1919). 

364  Bruce, DoubleJeqardy and the Power of Review in Court-Martial Proceedings, 3 ~IISY. L. Rtv. 
484 (1919); Llorgan, The Existing Court-Martial System and the Ansell Army Articles, 29 Y.\Lt. L.J. 
52, 61-63 (1919). 

365 General Order 88, July 14, 1919 [General Orders of the ; \ m y  hereinafter cited as G.O. ,  
n i t h  date]. 

366.irt. \Var 40 of 1920, 41 Stat. 795. 
3676 UPS. . \T ry  Gks. 200, 206 (1853); \VISTHROP *694-95. 
3682  HILt., PLt-ISoFTHt CROns*299-300; 2 HI\ \KlSs ,  PLt.iSOFTHECRO\iS 623 (8thed. 

1824); Regina v. hieany, 9 Cox C.C.  231, 2 3 3  (Crim. App. 1862) (dictum). 
369G.0. ,  H . Q .  Pittsburgh, Oct. 18, 1792, General Wayne’s Orderly Bwk,  34 MICHIGIS 

R o ~ t  t.R is11 HISTORILIL COLLKTIOSS 341, 396-97 (1905) [hereinafter cited as \Vayne Or- 
derly Book]. 

3 7 0 G . 0 . ,  H.Q. Hobson’s Choice, July 6, 1793, id. at 445-46. 
371 G.O., H.Q. Green Ville, ;\ug. 27, 1795, id. at 638. 
372  \VIKTHROP * 1507. 
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an atrocious offender should not escape punishment," another trial 
was ordered,373 at \\.hich a due and legal sentence \\.as adjudged.374 
Plainly, this \\.as a second trial, not indeed a contravention of any 
article of \\.ar then in force, but certainly on its face contrary to the 
fifth amendment. 

But, \\.bile General \\.ilkinson \\.as quick to order a second trial 
because of an illegal sentence, he does not appear to have returned 
cases for the revision u p v w d  of inadequate sentences. In numerous 
cases, he criticized courts-martial for their leniency. 3 7 5  In one he 
reviev.ed the evidence at sufficient length so that the impropriety of 
the court's failure to adjudge dismissal from the .Army became pa- 
tent.376 In another, \\.here an officer \\.as found guilty of the specifica- 
tion of making a false official statement but acquitted of the charge of 
conduct unbecoming an officer and a gentleman, General \\.ilkinson 
criticized the sentence of a reprimand because of the utter incon- 
sistency of the findings.377 In a third,378 conviction of the particular 
offense made mandatory a sentence of dismissal 379-the one situation 
in v.hich revision is still permitted today.380 Yet in none of these cases 
did General \\'ilkinson call on the court to revise its proceedings. .I 
similar reluctance is apparent in at least one very early S a v y  case.381 

Some years later, in 181 8, .Attorney General \\.kt held in the case of 
Captain Hall that the President had the po\\er to order a ne\\. trial 
since the court-martial had erred in excluding proper e ~ i d e n c e . ~ "  
T h e  circumstance that the accused \\.as anxious to clear himself at a 

3 7 3 G . 0 . ,  H.Q. \\ashington. \larch 17. 1801. \\ilkinson Order B W J ~  3 1 2 .  
3 7 4 G . 0 . ,  H.Q. \\ashington. \larch 2 8 ,  1801, id. at 316, 3 1 ; .  
3 7 5 G . 0 . ,  H.Q. Pittsburgh. Jan. 2 " .  1801. \\.ilkinsonOrder Bock 285;  G . 0 , .  H.Q. \\ ashing- 

ton, July 5 .  1804, id. at 479% 285-8:; G.O.. H.Q. Satchitoches. Sept. 2 3 .  1806. id. at q Y 5 .  
5 Y 6-09. 

3 7 6 G . 0 . .  H.Q. \\'ashington, So\-. 30. 1804, id. at  504. The accused. acaptain. \ \ a s  tried fiJr 
"keepinga miss" in \-iolation ofthe G . 0 ,  o f l i a y  2 2 .  I-Y-. against "Xiistresses or Kept \\'trmen." 
id. a t  8, 1 3 .  reaffirmed in the G ,O.  of \larch 11, 1800. id. at 2 18. ("[Slo Officer can be suffered to 
continue in Service. \\ ho indulges this illicit practice.")The e\ idence 11 as o\-cru helming. yet t h e  
court-martial's sentence \\ as only to tu o years' suspension from command but not from pay. 
The proceedings uere disapproved because the effect ofthe sentence \\ as to re\\ ard the accused 
a t  the cost of the Government. 

377Trial of Capt. Simrod Long. in 2 Proceedings of Courts-llartial. \\ 'ar Office 178, 1 8 - 4 8  
(ms. in Sational .Archi\-es). Lung\\ as tried again the follo\r ing year and sentenced todismissal.  2 
id. at 35 1-8 1, but his resignation \I as accepted prior to final action o n  the sentence. H I  I I \ I  I\. 

3'8Trial of Capt. \ \ .  \\itson. in 2 Proceedings of Courts-llartial. \\ a r  Office IO-&* (ms.  in 

3 7 9  Art, \\.ar 45 of 1806. 2 Stat. 365. 
380LCVJ art. 6!(bX3). 10 L.S.C. 5 862(b)(3) (Supp. \., 1958): "In no case . . . may the 

record be returned-for increasing the severity of the sentence unless the sentence prescribed for 
the offense is mandatory." 

3 8 1  Letter From Secretary of the S a \ - ?  to l l a j .  Chmmandant Burro\\s. LS.\i(;, \larch I - .  
1800, in N \ \ . I L  D O C . L \ ~ E U T ~ ,  Q L  ~ S i - \ ! ' m  \ V I T I I  FRIICF. OPFR\'TIO\S, J ~ \ L  \RY 1880- 
\I\) 1800. a t  319 (193-).  

~ ~ I S T O K I L \ I ,  R t C r I h I t  K O F - r H I  c \ l T l . D  S T i T l  S A K \ l l  640 (lY03). 

h-ational .Archi\ es). 

38:1 OPS. .\TT'\ G I \ .  2 3 3  (1818). 
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second trial helped Mr. ITirt over the hurdle of article 87 of 1806, but 
as the members of the court did not agree with the L4ttorney General, 
the case occupied the attention of President Monroe’s cabinet on 
several occasions.383 Secretary of State John Quincy Adams likewise 
disagreed Lvith the Attorney General, but did not rest his nonconcurr- 
ence on constitutional grounds.384 The  basic thought underlying the 
Hall ruling, that a trial vitiated by error was no trial at all even when 
the court had jurisdiction, emerged briefly in the ,Army Regulations of 
1835;385 but thereafter new trials at military law vanished,386 and 
they do not appear again until iVorld LTar 1387 and the 1920 -4rticles of 
\Tar. * 

In one instance, General il’ilkinson’s views foretold the future; in 
his Memoirs he stated that a case should never be taken from a court- 
martial prior to decision except in circumstar,ces of imperious and 
justifiable necessity.389 In 1949, the Supreme Court in Wade v. 
Hunter390 agreed that, upon such a showing, a second trial before a 
ne\t. court-martial would not involve double jeopardy. 391 

In the Wade case, the Court assumed that the constitutional provi- 
sion w’as applicable to military trials. T h e  available materials do not 
permit a categorical conclusion on the validity of that assumption; 
they do  not establish whether the prohibition against double 

383See 4 %ft . \ lOlRS OF JOHS QCISCY .\Di\ls  141-43, 153-55 (C. F. .%dams ed. 1874) 

384  I said . . . the difficulty appeared to me to be, that if a sentence of a conviction when 
disapproved by the President uas  no trial at all, I could not see how a sentence of 
acquittal, i f  disapproved, should be a trial. The argument of nullity applies as much 
to an acquittal disapproved as to a conviction disapproved; and if to an acquittal, 
then the eighty-seventh article of war is so far nugatory that an officer might be 
acquitted ten times over, by as many successive Courts-martial, and yet be said 
never to have had any trial at all. 

[hereinafter cited as J .  Q. .\D.LUS]. 

4J. Q. .%D.\llS 154. 
385hrmy Regs. art X X X V ,  para. 1 2  (1835): 

KO officer or soldier being acquitted, or convicted of an offence, is liable to be tried a 
second time for the same. But this provision applies solely tn trials for the same 
identical act and crime, and to such persons as have in the first instance been legally 
tried. I f  any illegality take place on the trial, the prisoner must be discharged, and be 
regarded as standing in the same situation as before the commencement of these 
illegal proceedings. The  same charge may, therefore, be again preferred against the 
prisoner, tvho shall not plead the previous illegal trial in bar. 

386 See ~ V I S T H R O P  *693. 
387Sanf~ rd  v ,  Robbins, 115 F.2d 435 (5th Cir. 1940), cer t .  denied, 3 1 2  U.S.  697 (1941), 

involved the only new trial granted in World tVar I - o n  the ground that the first court-martial 
had lost jurisdiction because of the fundamental nature of the errors committed. 

388.\rt. tVar SOM of l920,41 Stat. 797 (now UCMJ art. 63, 1OU.S.C. 8 863(Supp. V, 1958)). 
Since the rehearing authorized by this provision is granted after an automatic appeal taken 
aithout the request of the accused, it raises nice questions of double jeopardy, see United States 
v. Zimmerman, 2 U.S.M.C..\. 12, 6 C.M.R. 1 2  (1952). Compare note 537infru. 

389 1 LVILKISSOS, 1IE:slOlRS OF A l Y  O\\S TlXlES 76 (1816). 
390336 L.S. 684 (1949). 
391 VC3lJ art. 44(c), I O  L .S .C .  5 844(c)(Supp. V, 1958), mayormaynot  involve a legislative 

overrulingofthe Wudecase. See S. RLP. NO. 486, 8lstCong., 1st Sess. 20(1949). Thediscussion 
in USITLD S T ~ T E S  DEPT OF DEFESSE, M a s u ~ ~  FOR COLRTS-MIRTI.~L UNITED ST.ATES 11 
56(b) (195 1) is a masterful equivocation. 
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jeopardy, first written into article 87 of 1806, reflected a constitutional 
requirement or a mere carrying forn.ard of a settled common-law 
principle. The circumstance that the .Articles for the Go\.ernment of 
the S a v y  never included a doubie-jeopardy provision at  any time, 
from 1797 to 195 1,  is \\.eighty evidence against the constitutional 
vie\\.. But all that can be said \\.ith certainty is that the actual construc- 
tion of the double-jeopardy provision in the articles of n.ar, from 1806 
to 1919, honored the constitutional principle quite as much in the 
breach as in the observance, and that none of the discussions in the 
nineteenth century cited the fifth amendment. 

The Privilege Against Self-Incrimination. -1l‘igmore has shoum 
that the privilege against self-incrimination \\.as \\.ell recognized at 
common Ian. by the middle of the eighteenth century.392 Tytler \\.rote 
in 1800 that “no v.itness is obliged to ansn’er any question, the answer 
to \\.hich may oblige him to accuse himself of any crime or punishable 
offence,”393 and l lacomb duly repeated this passage in 1 809.3y4 

The privilege \\.as accordingly recognized in early trials by court- 
martial. _An .Arm\. trial in 1795 \vas disapproved by General \ \ - a p e  
because the court  admitted testimony “tending to Criminate not only 
the Plaintiff but even the \ l 3 t n e s ~ e s ; ” ~ ~ ~  and at Commodore Barron’s 
trial by naval court-martial in 1808, t \vo  nitnesses \\.ere duly n.arned 
and reminded of their privilege by the 

The privilege against self-incrimination makes its first appearance 
in military legislation in article 6 of 1786, some\\.hat inferentially it is 
true, as that article as \\.ell as its 1806 successor simply directed the 
judge advocate, in his capacity as counsel for the prisoner, to object to 
“any question to the prisoner, the ansv.er to \\.hich might tend to 
criminate himself.”397 Inasmuch as it \\‘as not until nearly a century 
later, in 1878, that the accused before a court-martial could give 
testimony, even in his 0n.n behalf,398 this n’as hardly an important 
safeguard. \l-itnesses before courts-martial \+‘ere not accorded the 
privilege by statute until much later, in 1901 before Army courts- 

Here again, there is nothing in the materials to suggest that a 

3 .  Due Process of La,u. -If by due process of la\\. is meant the rule of 

2 ,  

and in 1909 before naval 

constitutional rather than a common-la\+. principle \+.as being applied. 

3 9 2 8  Lf’IG\lORt~,  E\-IDt.sct.  8 2250 (3d ed. 1940). 
393TYTLER, AS E S S ~ Y O S X ~ ~ L I T A R Y  L . 4 b . i S D T t I E  P R . ~ C T I C E O F C O L ~ R T S  % I . ~ R T I ~ L  288 (1st 

3 4 4 . \ 1 ~ ~ ~ ~ \ i ~ ,  op. cit. supra note 3 5 7 ,  at 1 2 1 .  
3 9 5 G . 0 . ,  H.Q. Green \ . i lk,  Xlarch 30, 1795, \$’ape Orderly Book 593-95. 
3 9 6  PR0CI . t  DIYGS O F  THt G t X t  R i l .  COCRT .\I.\RTIAL CO\\-t\t .D F O R  T H t  TRIXL O F  CO\f- 

397See pp. 189-90rupra. 
398See Act of March 16, 1878. ch. 3 1 ,  20 Stat. 30. 
3 9 9 . 4 ~ t  of Xlarch 2.  1901, ch. 809, § 1 ,  35 Stat. 950. 
400.1ct of Feb. 16. 1909. ch. 1 3 1 .  § 12,  3 5  Stat. 622. 

ed. 1800). 

\ lODORt.  J 4.lIt.S BARROY, 84, 98 (1822): ~ V I S T H R O P  * 52.C26. 
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lau in the sense of “the la\$. of the land”-the original phrasing in the 
Magna Carta401-then, surely the earliest military cases reflect an 
adherence thereto. Proceedings are disapproved for insufficient evi- 
d e n ~ e , ~ O ~  for irregularity,403 for sentences that appear dispropor- 
tionately severe for the offense 4 0 4  or that contravene the customs of 
the The  test is what had been customary at military lau.; to 
permit counsel to speak in court n as not, and hence a proceeding in 
which that took place mas disapproved.406 But of due process of la\! as 
a constitutional concept, there is no trace. 

Moreover, it must be born in mind that even the constitutional 
concept of due process of la\\, meant to the Founders something very 
far removed from \$.hat it means today. Thus, from 1791 to 1862, the 
due-process clause of the fifth amendment and slavery existed to- 
gether in the District of Columbia; and kvhen that institution \\as 
abolished, the Constitution \vas invoked, not to free the slaves, but to 
assure such of their former masters as could prove loyalty to the Union 
just compensation for their Indeed, throughout the pre-Civil 
War period, due process of la\\ v as essentially procedural in scope.408 
It is later, in the course of the interpretation of the fourteenth amend- 
ment, that due process becomes substantive in nature. It appears first 
as a limitation upon legislative regulation of economic interests, there 
takes extreme forms, and then declines; while, almost concurrently, 
due process gradually absorbs the substance of the first eight amend- 
ments and today seems particularly to protect “personal rights ,” to 
Mrhat ultimate extent Lve do not yet k n o \ ~ . . . ~ ~ ~  

It is sufficient for present purposes simply to note that even pro- 
cedural due process in its present manifestations \vas unknoclm to the 
military proceedings of the Republic’s first quarter-century; as we 
have seen, the prisoner u.as severely limited a t  the trial by the absence 
of effective counsel;410 and the settled practice which permitted the 
judge advocate to be present xvith the court-martial while the mem- 
bers deliberated on findings and sentence, the accused meanwhile 

4 0 1  See 1 HOLDSIVORTH, HISTORY OF ESGLISH LAW 61-63 (7th ed. 1956). 
402E,g,, G.O., H.Q.  LVashington, Oct. 3,  1800, LVilkinson Order Book 25 1, 252 (disapproval 

by Gen. LVilkinson); G.O., H.Q. Ft. Adams, Jan. 14, 1802; id. at 373 (announcingdisapproval 
by President Jefferson). 

4 0 3 G , 0 .  Dec. 24, 1801, id. at 360-69 (withdraaal of challenged members reduced court 
below legal minimum). 

404G.0.  June 20, 1804, id. at 475-78 (announcing disapproval by President Jefferson). 
405G.0.,  H.Q.  Miami Villages, Sept. 28, 1794, Wayne Orderly Book 556 (sentence of 50 

406Trial of Capt. IV. LYilson, supra note 378. 
407See Act of April 16, 1862, ch. 54, 8 2 ,  1 2  Stat. 376. 
408  See Corwin, The Doctrine ofDue Process o f L m  Before the Civl War (pts. 1-2), 24 H . ~ R v .  L. 

lashes “passed upon a warrant officer,” viz., the Master Armourer, disapproved). 

Rk\. 366, 460 (1911). 
409See the recent summarv discussion in HXAD. T H ~  BILLOF RIGHTS 35-53 (1958). 
410See pp. 193-201 supra. 
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remaining outside, u.as not forbidden until 1 892 .411  .Any attempt, 
therefore, to read into the early military law even the faint stirrings of 
the due-process learning that is so commonplace today n.ould be as if 
“\\.e armed Hengest and Horsa n.ith machine guns or pictured the 
17enerable Bede correcting proofs 

D. SIXTH-AMENDMENT GCARANTEES 
OTHER T H A N  RIGHT TO COLNSEL 

1 .  The Right to  Trial by an Impartial Jury. -Since all proceedings 
before courts-martial are criminal in nature, the sixth amendment’s 
provision that “in all criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury” as a matter of 
language alone includes prosecutions by courts-martial. Since, hou.- 
ever, the significance of this and other constitutional provisions “is to 
be gathered not simply by taking the \\.ords and a d i c t i o n a r ~ , ” ~ ~ ~  \\.e 
kno\i.-indeed it has never been doubted-that this does n& folio\\ : 
The soldier or sailor ne\-er had a right to trial by a j u r ~ . ~ ~ ~  The  matter 
is generally put in terms of implied exception,‘lj and sometimes is 
analogized to the similiarly implied exception for conternnors and 
petty  offender^.^^' 

.Any argument that all of the sixth amendment, excepting only the 
clause beginning “by an impartial jury,” applies to military trials. 
necessarily involves some difficult textual exegesis; \ l r .  Henderson 
admits that the phraseology creates a barrier to his reading of the Bill 
of Rights; 4 1 8  and his treatment of the sixth amendment’s text41g seems 
labored and based in part on an assumption proved to have been 
unfounded.420 The textual difficulties vanish only if we are prepared 
to assume this amendment’s inapplicability. Let us examine some 
more of its guarantees. 

The Right to  a Speedy Trial.-The Continental .Articles of \\.ar 
provided that no person arrested or confined “shall continue in his 
confinement more than eight days, or till such time as a court-martial 
can be conveniently assembled.”421 This \\.as re-enacted in 1786 and 
again in 1806, each time u.ith the \x.ord “conveniently” omitted.422 

2.  

4 1 1 . A ~ t  of July 2 7 .  1892, ch. 2 7 2 .  3 2, 27 Stat. 278;  \\~I\THRoP*288-8Y. 
* l * \ l \ l T l . l \ D ,  DO\lt.SDil BOOK \ \ D  B t \ o \ n  356 (189-). 
413Ca)mpers v.  United States. 2 3 3  U.S. 604, 610 (IY14). 
4“\\’helchel v .  .\lcDonaId. 340 U.S. 1 2 2 .  126-27 (1950). 
’I5 See Exparre Quirin. 3 1 7  U.S.  1 ,  40-41 (1942) (dictum). 
‘16Green v.  United States. 356 L.S. 165 (1958);In re Debs. 158 C .S .  564. 5Y4-96 (1895). 
*“District of Columbia v .  Clauans. 300 C.S. 617 (1937); Schick v .  United States. 145 U.S. 

‘ I 8  Henderson, supra note 309, at 303. 
41yId, at  303-15. 
’*Osee pp. 206-208 supra. 
**’ Arts of 1-76, 3 14, art. 16. printed in \ \ ‘ I \ , I  H R ~ P  * iC00. 
422.imends. of  1786, art. 16, printed in \ \ ‘ I \ T H R o P ~ ~ ~ ~ ~ ;  . k t  \\‘ar - Y o f  1806. 2 Stat. ?6Y. 

65 (1904). 
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The  actual length of arrest or confinement was thus left indefinite, nor 
\{.ere any limitations imposed until 1862, in consequence of the con- 
finement of General Stone without trial for some five months.423 It is 
true that General \Yilkinson, on the occasion of his second trial by 
court-martial in 181 5, invoked the sixth amendment’s guarantee of 
speedy trial as an argument against a proposed a d j ~ u r n m e n t , ~ ’ ~  but in 
vie\$, of his stand against any right to the assistance of counsel in 
military trials,425 this can hardly be deemed a declaration of principle. 

In the Navy, article XXXIX of 1 800426 provided in essence, that a 
court-martial, once convened, should continue to sit-a protection 
against undue delay azhich Attorney General Cushing in 1853 said 
\{.as “enacted in the spirit of the VIth article of the = \ m e n d m e n t ~ . ’ ’ ~ ~ ~  

Except for \\‘ilkinson’s single argument, no one in 1855 or earlier 
rested the desirable dispatch of military and naval trials on any con- 
stitutional requirement. 

The Right t o  be Informed of the Accusation.-The provision of the 
sixth amendment giving accused the right “to be informed of the 
nature and cause of the accusation” \$.as designed to ameliorate the 
common-la\$. rule n.hich, except in cases of treason after 1696,42s 
denied the prisoner any right to learn the terms of the indictment until 
it \vas read over to him slou.ly at the 

T h e  .American naval prisoner \vas not so handicapped. Article 
XXXVIII of 1800 required that the accused be furnished u i th  charges 
Lvhen put under a requirement that u a s  implemented by the 
provision of the 1802 Navy regulations directing the judge advocate 
“to send an attested copy of the charge to the party accused, in time to 
admit his preparing his defence.”431 

There nras no comparable statutory provision in the .Articles of 
\Tar, although in practice charges appear to have been routinely 
served in the Navy,432 and the only disputes, as in General 
M’ilkinson’s second trial in 1815, turned on whether the charges on 
which the prisoner was arraigned varied materially from those served 
on him before the It was not until General Stone was arrested 

3.  

423See Act of July 17 ,  1862, ch. 200, 5 11 ,  1 2  Stat. 595; \ ~ ’ I s T H R o P * ~ ~ ~ ~ ~ .  
4 2 4  3 ~ V I L K I S S O S ,  XIEHOIRS OF MY O\Vs Ti1it.s 30 (1816). \$‘ilkinson contended that this 

“’See pp. 193-94 supra. 
4*62  Stat. 5 1 .  
4276 OPS. ATT’Y GES. 200, 207 (1856). 
428See 4 BL.ICKSTOS~, C O \ I U E \ T A R I ~ S  *35 1-52. 
429 1 STEPHES, HISTORY OFTHE CRIMIS.AL LAW 284(1883). It appears that no one in England 

charged with a felony had the right to a copy of the indictment prior to .\pril 1, 1916. Indictment 
R. 13(1) (1915), in First Schedule to the Indictment Act, 1915, 5 & 6 G o .  5, ch. 90. 

passage was omitted from the proceedings by the judge advocate. 3 id. at 29. 

4 3 0 2  Stat. 50. 
4 3 1  Regulations Respecting Courts-Xlartial para. 4 (1802), printed in 2 N A V A L  DOCL.WSTS, 

432.M.~CO\I~, op. cit. supra note 357, at 68, 172; MALTBY, op. cit. supra note 357, at 21.  
433 See 3 ~VILKI\SOS,  X l t u o i R s  OF X h  Ous TIMES 23-24 (1816). 

BARBARY \V.ARS, O P E R \ T I O S S  29, 39 (1940). 
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and held for five months in 1861-1 862 \\.ithout service ofcharges upon 
him that the la\\. \\.as changed to require such senice vithin eight days 
after a r r e ~ t . " ~ "  

The Guarantee of Confrontation. -\\.ith certain narro\\. escep- 
tions, notably \\.here the prior testimony of deceased or  una\-ailable 
\\.itnesses may be used, every witness for the prosecution in a criminal 
case must testify in person.435 This folio\\ s generally from the sisth- 
amendment right "to be confronted \\.ith the \\ itnesses against him." 
or, as it is phrased in some state constitutions. "to meet the \\-itnesses 
against him, face to face."436 

Yet be fc ) rc . l r  m y c ( ) u rt s- m art i a I ,  the p r( ) s ec 11 tic ) n has a1 \\.a- s been 
permitted to use depositions in noncapital cases; the pro\-ision dates 
from 1 i7 'Y,437 it \ \ a s  re-enacted in 1 i 8 6 4 3 8  and in 1806,"' and has 
been la\\ e\.er since.440 True,  the prisoner \\.as entitled to be pres- 
ent-as has already been noted, no mention \\-as made of any counsel 
for him"l-but cimfrontation in the sense that the tribunal had an 
opportunity to see a li1.e \\.itness, "and judge by his demeanor upon 
the stand and the manner in \\.hich he gives his testimony whether he 
is \\.orthy of belief,"442 \\.as a right not available to -the military 
accused. 

T h c  Sa\ .v  had no specific pro\.isions for depositions until ~ Y O Y ? ~  
Both ser\.ic&. ho\\.ever, permitted the prosecution to use the records 
of courts of  inquiry as evidence in noncapital cases tried by coiirts- 
martial \\.hen oral testimony \\.as not available. The  provision 
dated from 1800; 4 4 4  the .Army's, first enacted in 1 786445 and repeated 
in 1 806,"6 imposed the further limitation that records of courts of 
inquiry could not be used in dismissal cases. 

Th; deposition practice does not seem to have been questioned o n  
constitutional grounds until after the end of the Civil \\.ar. at  \\.hich 
time it \\ .as sustained on the ground of the inapplicability of the sixth 
amendment to military trials.447 

The Right to Compulsory Process of \l.'itnesses.-The sisth aniend- 

4 ,  

j .  

4 3 4 \ \  I\ 1 t t t u i P  - 16546.  
435See 5 \ v l G \ l O R t , ~  E\IIIL\C:F 9 0  1395-418 (3d ed. lY401 especially PI 1 3 Y - .  1398. I N ? .  
' ? \ I \ ~ S .  ( ; O \ \ ' I .  declaration of rights art. sii (1-80); S.H: CO\S.I .  pt. I ,  ar t .  ( f - X X ) .  
'3'Resolution of \ - < I \ .  16. I - - Y %  I 5  J O L K .  (,o\ I ,  CCI\( , .  I ? - - .  1 2 - R .  
'3* \mends. <it' 1-86. art. 10. printed in \ \ l \ ' l ' t < K o ~  *1506. 
'3Y.\rt. \ \a r  -4 of  1806, 2 Stat. 368. 
"OThe provision no\\ appears as L:C.\lJ art. 49% 10 U.S.(:. § 849 (Supp. \-.. I Y 5 8 ) .  
''I See pp, 189-90 a p a .  
442.\lattou 1. United States, 156 U.S. 237. 242-43 ( I R Y 5 ) .  
" 3 . \ ~ t  of Feh. 16, I Y O Y ,  ch.  1 3 1 .  0 16, 35 Stat. 622. 
4 4 4  \ct of .\pril 2 3 .  1800. c h .  3 3 ,  9 2 ,  art. 11. 2 Stat. 5 1 .  
"J.lmends. o f  1786. art. 26. printed in \ \ I \  I HROP "150;. 
'46.\rt. \Var 92 of  1806. 2 Stat. 370. 

(citing rulings beginning in October 1865). 
"'DI(;I 5 1  O F  I t t l  ~ ~ P l ~ l O ~ S O F ~ ~ t ~ t  JLDGI .  . \ I l \ O ( ~ \ I I  Gt \I K \ I . C  S(;I H. d t  164-55 ( I Y I ! )  
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ment’s guarantee of the right “to have compulsory process for obtain- 
ing witnesses in his favor” w’as long in being implemented; not until 
1846 did Congress provide for process to compel the attendance of 
\t.itnesses on behalf of criminal defendants in federal courts.448 

LVith respect to military courts, it is necessary to distinguish be- 
tLveen civilian Lvitnesses and M itnesses in the service. The  latter were 
normally summoned by the judge advocate as a part of his duties, 
along \i,ith M itnesses for the prosecution.449 LVhen the \t.itnesses 
desired by the accused \\ere at distant stations, orders from the \Tar 
Department were necessary to procure their attendance; the question 
n.hether such orders should be issued was a matter that, at General 
\Vilkinson’s first trial in 181 1,  engaged the attention not only of the 
Secretary but of the President himself.450 

\Vhen LVar Department orders were not forthcoming, and \tit- 
nesses pleaded the exigencies of the service as an excuse for not 
appearing, the accused could not obtain their presence in person. This 
happened w.hen General LVilkinson, at his second trial in 181 5 ,  sought 
the testimony of Generals Scott and Macomb and some others, and 
apparently did not care to risk taking their  deposition^.^^' Similarly, 
when General SLvift u as summoned on behalf of the prosecution at 
the same trial, he wrote the \Tar Department asking whether he 
should appear or remain at his current duties; “a choice of duties being 
left to me by the \Tar Department, I preferred the duty on the board at 
Baltimore. . . . I had no inclination to appear for or against either as a 
witness, and heard no more of the summons.”452 In one instance, the 
court granted a continuance “upon the application of the accused, u ho 
not having the same means of procuring the attendance of his \t.it- 
nesses as the prosecution possesses, is therefore in the opinion of the 
court entitled to more indulgence in this respect, than the prosecu- 
tion.” 45 3 

temporary act passed in 1814 for the regulation of militia 
courts-martial \vhile in federal service authorized the summoning of 
M itnesses generally,454 but no general subpoena po\vers \vere confer- 

~~~ ~ ~~ ~ 

4 4 8 . \ ~ t  of .lug. 8, 1846, ch. 98, B 1 I ,  9 Stat. 74. 
4 4 9 . 1 1 . ~ ~ o ~ ~ ~ ,  op. cit. supra note 357, at 172-73; MALTBY, op. tit. supra note 357, at 120-21. 
4 5 0  See the following letters in 45 Madison Papers (mss. in Library of Congress): Secretary 

Eustis to .Madison, Sept. 11, 1817, S o .  85; i V .  Jones to the Secretary of iVar, Sept. 1 I ,  1811, 
So. 87; SecretaryEustis tohtadison, Sept. 14, 181 I ,  No. 91; Secretary Eustis tohtadison, Sept. 
2 5 ,  18 1 I ,  1-0. 101. Orders were issued for the attendance of all the officers named in the request 
of the accused and of the court-martial, u.hich adopted the request, see 45 id. S o .  101, with the 
result that, as the Secretary had predicted in 45 id. S o .  91, an acquittal resulted. 

4 5 1  ELLIOT?, i v I S F l E L D  SCOTT: T H ~  SOLDIER % I D  THE MiXl90-91 (1937); 3 iVILKISSOS,  
h f L l l O l R S O F  hiY o\\S T I l i E S  39-42 (1816). 

4 5 * T H t  % k l i O l R S  O F  Gt:s. JOSEPH G ~ R D S E R  S\\IFT 1 3 7  (1890). 
453  ~ 0 C E t . D I V G S  OF T H E  G E S E R i L  COCRT-%I. iRTIAL C O S V E S E D  FOR THE TRI \L O F  c u l l -  

AIODORL J \\$E B \ R R O S  143-44 ( 1  822). 
4 5 4 . i ~ t  of April 18, 1814, ch. 82, 6 4, 3 Stat. 134. 
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red on .Army courts-martial until the Civil \ f ' a ~ - ; ~ ~ ~  and S a v y  
courts-martial had no statutory p o u w  to compel the attendance of 
civilian \\.itnesses until 1909.456 

The military accused unable to compel the attendance of \\.itnesses 
had at  least the consolation that for fifty-five years after the ratifica- 
tion of the Bill of Rights he \\.as not in \\.orse case than a civilian 
defendant in a court of the United States. 

E. EIGHTH-AMENDMENT GUARANTEES 

The Right to  Bail.-The right to bail is perhaps one of the earliest 
rights knov n to the English la\\ . 4 5 7  The requirement of excessive bail, 
v hich is to say, the denial of bail in practice, \i as charged against 
James I1 and prohibited for the future in the English Bill of Rights in 
1689,45s and from there the guarantee passed into our eighth amend- 
ment. 

But "bail is v holly unknon n to the military lan and practice."45y It  
is not e\ en an indexed topic in if'inthrop, and the only suggestion of it 
appears in the plainly unconstitutional Ci\ i l  \f'ar legislation that 
purported to subject persons making contracts \t ith the Army to trial 
by c ~ u r t - m a r t i a l . ~ ~ ~  Possibly there is room for bail in situations in 

hich a ci\ ilian is sought to be made amendable to military la\\ . 4 6 1  

The very terms of the early statutes negative anv notion of bail for 
military persons. The 1806 ;irticles of \\ ar permittkd officers charged 
n i th  offenses to be arrested,462 but required enlisted men to be 
imprisoned, \t ithout regard to the gravity of the allegation.463 Both 
provisions repeated those of 1 786.464 There \I as no relaxation of the 
mandatory requirement that enlisted men be confined465 until 1891, 
\i hen, by regulation, arrest \\ as permitted for those charged \i ith 
minor derelictions.466 In the 1916 revision that pro\ ision \\ as carried 

1 .  

455.\ct  of .\larch 3.  1863. 8 2 5 ,  Rt\ . .  S T ~ T .  8 1202 (1875). 
"'.\ctofFeb. 16, 1909,ch. 1 3 1 , s  1 1 , 3 5  Stat.621;see19OPs. .\~~'~G~\.501(1891)(Rt.\. 

45i 1 S ' I t P H t \ ,  HISTORY O F  T-Ht CRI\lIS \L  L i \ \  2 3 3  (1883), quoted in note 1 1  supra. 
4 5 *  1 \V. & &I. 2d Sess. ch. 2 ,  preamble, para. 10. 
4 5 9 D ~ G t S T  O F T H I  ~ P l ~ l o ~ s o F l ~ H ~  JLDGt . \D \ 'oLVrt  Gt\ tR\ i .C IC. a t  ? 8 1  (1912) .  
460.\ctofJuly4, 1864. ch. 2 5 3 ,  8 i ,  1 3  Stat. 397; ActofJuly 17.  1862, ch. 200, § 16. 1 2  Stat. 

596; see Esparte Henderson, I I  Fed. Cas. 1067 ( S o .  6349) (C.C.D. Ky. 1878). 
4611n UnitedStatesexrei. Guagliardov. XlcElroy, 27 U.S.L.  \Vt t h 2 l l i ( D . C .  Cir. Sept. 1 2 ,  

1Y58), reversing I58  F. Supp. 171  (D.D.C. 1958), involving the constitutionality of the trial o f a  
civilian employee by an .Air Force court-martial in .ifrica, the relator on January 2 3 .  1958. \\as 
granted bail by the Court of Appeals pending appeal. 

ST IT. 5 1202 applies only tu  .Army courts-martial). 

462.1rt. \Tar ;7 of 1806, 2 Stat. 368.  
463.\rt. \\'ar i 8  of 1806, 2 Stat. 369: "Son-commissioned officers and soldiers, charged u ith 

crimes, shaiiberonfned, until trial by a court martial, or released by proper authority." (Emphasis 
added.) 

464.\mends. of 1786, arts. 1 4 1 5 ,  printed in \ \ I \ -IHRoP*1506.  
465.\rt. LVar 66 of 1874, Rt.\.  STIT.  8 1342 (1875) .  
4 6 6 G . 0 .  2 1  <)f 1891: \ \ ' IVIHROP *173-74. 
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into the -Articles of But confinement for minor offenses 
committed by soldiers was not discouraged by statute until 1920, nor 
\irere officers and soldiers placed on statutory equality u ith respect to 
arrest and confinement until that year.468 

It is difficult to find in this uniform practice of dealing n i th  military 
offenders anything but the consistent thought that bail M as a right for 
civilians only. It may \vel1 be, as Mr. Henderson says, that “the 
requirement [of bail] is inappropriate in the military it here the indi- 
vidual has no freedom of movement but rather is a t  all times subject to 
control by his But it is this very inappropriateness 
v.hich so strongly undercuts a contention that the Bill of Rights u as 
intended to protect persons in the land and naval forces. 

Protection Against Cruel and Unusual Punishments. -The 
eighteenth century in England \vas hardly an age of enlightenment in 
the field of punishment for crime. Every felony \\.as punishable by 
death,470 and the list of felonies had been greatly enlarged by stat- 
ute.471 Pressing to death-thepeine forte et dure--u as not abolished 
until 1772,472 nor burning at the stake as a punishment for uomen 
convicted of petty treason until 1 790.473 And flogging in the British 
military and naval services uas  carried to such barbarous extremes 
that its execution “wrhile savage in its cruelty to the subject, was 
demoralizing to those kvho inflicted and \+rho n itnessed i t .”474 

Judged by contemporary British standards, the Continental -4rti- 
cles that limited corporal punishment to 100 lashes nere  indeed 
humane.475 .A proposal to raise this limitation to 500 lashes mas 
rejected by Congress in 1781 , 476  and the maximum figure of 100 \vas 
continued in 1 786.477 One-hundred lashes \I as the S a v y  maximum 

2 .  

467.irt. War 69 of 1916, ch. 418, 39 Stat. 661. 
468. irt .  \Tar 69 of 1920, ch. 227, 41 Stat. 802, provided: 
[Alny person subject to military law charged with crime or with a serious offense under 
these articles shall be placed in confinement or in arrest as circumstances may require; but 
\vhen charged with a minor offense only such person shall not ordinarily be placed in 
Confinement. 

An officer charged with crime or with a serious offense under these articles shall be placed in 
arrest by the commanding officer, and in exceptional cases an officer so charged may be 
placed in confinement by the same authority. .i soldier charged with crime or \vith a serious 
offense under these articles shall be placed in confinement, and when charged \vith a minor 
offense he may be placed in arrest. 
469Henderson, supru note 309, at 316. 
470  4 BLICKSTON~, COM.\1EVT.ARItS *98. 
4 7 1  1 RADZINO\\ICZ, .i HISTORY OF ENGLISH CRI\1IN4L Li\\ 41-79 (1948). 
4726 HOLDS\%ORTH, HISTORY OF ENGLISH LI\% 417 (2d ed. 1937). 
473  30 Geo. 3 ,  ch. 48. 
474  bvINTHROP *669-70. See also Dt:U‘4TTt.vILLC, T H t .  BRITISH SOLDICR 109-22 (1935). 
4 7 5 , \ T t S .  of 1776, 8 18, art. 3, printed in bYISTHROP *1502. 
47620 JOUR. COST. CONG. 657-58 (1781). 
477.\mends. of 1786, art. 24, printed in M’INTHROP *1507. 

The corresponding provision of Art. \Tar 69 of 1916, 39 Stat. 661, was: 
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by article XLI of 1800.478 Soon, as has been seen, the Army limit \{'as 
reduced to fifty."79 

In the Army, desertion M as at first a capital offense at all times; 4 8 0  

not until 1830 as it made noncapital in time of peace;481 and soldiers 
\t ere regularly executed for deserting \\ hile the .Army \i as com- 
manded by St. Clair482 and Il'ilkinson sometimes com- 
muted death sentences \\ ith a dramatic last-minute reprieve;484 but he 
recognized that a code \t hich had no intermediate punishment be- 
t\\ een death and 100 lashes and \\ hich did not provide for confinement 
\\ as badly deficient.485 Thus,  sentences \t ere passed and approved 
that increased the pain inflicted by the permitted 100 lashes. 

One innovation \i as to provide that the punish'ment be apportioned 
in equal installments on four successive days; 4 8 6  another, that there be 

Stat. 5 1 .  
1 7 y  See p.  188 supra. 

See Arts.  o f  1776, 8 6. art, 1. printed in \ \ ' I S T I I R O P  * 1492; .kt, \Tar 20 of 1806, 2 Stat. 
362. 

4 8 1  I c t  of .Clay 2 Y .  1830, ch. 183, 4 Stat. 418. 
482T\ \ (~  soldiers taken in the act of deserting to the enemy u e r e  hanged on Oct.  ' 3  - _ .  1-91. z 

\\'. H. S\I I  1'11. THI S-1'. Ct.\iR P\Pt RS 249, 257  (1882). 
483  See i\'ayne Orderly Bookpassim; Letter From Gen. \ \ - a p e  to Secretary of iVar Knox. 

Sept. 5 ,  1792. in 1 Campaign Into the \Tildemess: The \\'ayne-Knox-Pickering-.\lcHenry 
Correspondence 81 (Knopf ed. 1955): 

I no\\ enclose extracts from General Orders, approving the sentences of a General Court 
Jlartial held at this place. by Lvhich four Soldiers uere condemned to Death, & one to be 
sha\-ed, branded & I\ hipt,-John Elias , , , has been pardoned, the other three uere shot 
to death on Sunday last-these exemplary punishments. I trust, will have the desired 
effect. So desertions have taken place from this post, for t v o  weeks past. 

Knox replied. "The sentences of the Courts 1lartial you have confirmed, seemed absolutely 
necessary-Hereafter it is to be hoped that there may be less call for the punishment of death." 1 
id. a t  88, 90. 

484See G.O. ,  H.Q. D'Etroit, June 29, 1797, iyilkinson Order Book 38; G.O., H.Q. 
D'kkoit ,July 4, 1797, id. a t  41;J\C.oss, T H t  B F G I K \ I S G O F ~ H ~  u. s. . \ R \ l Y ,  1583-1812. a t  

485 See Letter From Gen. \\ilkinson to Secretary of iTar Knox. April 14, 1792, in 1 i V l L h l \ -  

The  heal iest penalties of the la\v short of death, to u.hich the soldier is nou subject, are one 
hundred lashes, and a month's fatigue; the disproportion, betueen this degree of corporal 
punishment, and a violent death, appears to me to border on extremes, and I am induced to 
believe the chasm may be occupied by some wholesome regulation, tending to cherish the 
claims of humanity, to foster the public interests, and to enforce due discipline. The terrors 
of a sudden death are generally buried with the victim and forgotten; whilst public, durable. 
hard labor, by a very natural concatenation of causes and effects. operates all the conse- 
quences of incessant admonition. 
Subordinate commanders also felt the deficiency. See Letter From Col. Hamtramck to Gen. 

ii'ayne. Dec. 5 ,  1794, in 34 .\'llCHlG is P I O S t  ER 4 K D  HISTORICAL c 0 L L I . C T I O S S  734( 1905). on 
soldiers convicted of larceny: "I have flogged them till I am tired. The economic allou ance of one 
hundred lashes, allowed by government, does not appear a sufficient inducement for a rascal to 
act the part of an honest man." 

After 8 17 of the . k t  of .\lay 30, 1796, ch. 39, 1 Stat. 485, provided that deserters must make 
good their terms of enlistment, sentences to confinement, often to be served in irons, appear in 
the il-ilkinson Order Book in various forms. 

201-02 (1Y4i) .  

SOT.  1 l t l l O l R S  1st app. 60 (1810): 

4 8 6  See \\ayne Orderly Bookpasrim. 
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intervals of one minute or half a minute between each stroke; 487 still 
another, that the lashes be applied with a wired cat; 488 sometimes the 
sentences combined all of these.489 Wilkinson was far from being a 
loyal subordinate,490 and when he later assumed command in his own 
right he made many changes simply for the sake of change.491 ,4t first 
he disapproved sentences that adjudged aggravated modes of flogging 
as being unnecessarily severe,492 but in the end he approved them in 
all their refinements and combinations of cruelty.493 Both Wayne and 
Wilkinson approved the branding of deserters with the letter 0,494 
and they both approved sentences for the shaving of heads and eye- 
b r o w ~ ~ ~ ~  and sentences to run the gauntlet.496 One sentence on a 
deserter approved by General Wayne was “to have his head and 
eyebrows shaved, to be branded in the forehead with the letter D; to 
receive one hundred lashes, & to act as executioner to any Criminals as 
may be punished with Death”; 4 9 7  Wilkinson approved one which 
provided, “head to be shaved, tared, and feathered, and drummed out 
of the Garrison with a halter round his neck.”498 O n  occasion 
Wilkinson appears to have been more tender-hearted than his pre- 

487See, e.g., G.O., H . Q .  Hobson’s Choice, June 12, 1793, Wayne Orderly Book 436 
(provision for interval between each stroke added by Gen. Wayne); G.O., H.Q.  Hobson’s 
Choice, June 21 ,  1793, id. at 440-41. 

4 8 8 G . 0 . ,  H.Q. Hobson’s Choice, Aug. 5, 1793, id. at 461. 
4891bid. See also note 493 infru. 
490  See J.\COBS, T ~ R N I S H E D  LV.ARRIOR: .M.\JOR-GESVER.~L J . i w s  LVILKISSOS 130-57 (1938); 

LVILDES, ANTHOSY W.i~sk426-30,431-35 (1941). Seeid. at 361 for a map showingthe location 
of all the headquarters mentioned in IVayne’s Orderly Book. 

JACOBS, THE BEGISSING OF THE c‘. s. ,\R\lY, 1783-1812, at 16243,  182, 190-92 (1947); 

491JiCOBS, THE BEGISSISG OF THE U.S. AR\IY, 1783-1812, at 182, 198 (1947). 
492 For example, there was a sentence of flogging with wire cats with an intermission of half a 

minute between each lash “which he disapproves and remits as unnecessarily severe & directs 
that it be performed in the customary mode.” G.O., H.Q. \?‘ashington, Oct. 22, 1800, 
b’ilkinson Order Book 256. See also G.O., H .Q.  Fort Fayette, Feb. 28, 1801, id. at 290-91; 
G.O., H.Q. Fort Adams, Jan. 19, 1802, id. at 376. 

493See, e.g., G.O., H.Q.  Fort \+‘ilkinson, May 17, 1802, id. at 385, 388-89 (two cases of 
flogging with intermission between each lash); G.O., H . Q .  Natchitoches, Oct. 2 1 ,  1806, id. at 
629(wirecats); G.O., H . Q .  S e w  Orleans, Dec. 26, 1806, id. at 662-68 (approving 16sentences 
that involved flogging with wired cats, 1 3  of which provided for infliction on two or more 
separate occasions, and 7 of which further provided for an intermission between each lash). 

494G.0., H . Q .  Pittsburgh, Sept. 1 ,  1792, Wayne Orderly Book 370; G.O., H . Q .  Hobson’s 
Choice, Sept. 18, 1793, id. at 484; G.O., H .Q.  New Orleans, Jan. 4, 1807, LVilkinson Order 
Book 670-71. 
495E.g., G.O., H.Q.  DEtroit ,  July 28, 1797, Wilkinson Order Book 64,66; G.O., H.Q. Fort 

Wilkinson, .May 17, 1802, id. at 385-87 (three sentences to have head and eyebrows shaved and 
to be drummed out of camp with a halter round the neck). 
496E.g., G.O., H . Q .  Pittsburgh, S o v .  11, 1792, Wayne Orderly Book 401,403; G.O., H.Q. 

D’Etroit, July 17, 1797, LVilkinson Order Book 53 .  
In T H . ~ C H E R ,  .h fILlTiRY JOLRV.~L DLRISG THE . \MERIC.iS REVOLUTION.ARY W.9R (2d ed. 

1827), there are references to the punishment of running the gauntlet in 1780; a considerable 
discussion of the mechanics of flogging during the same period; and an instance of an execution 
performed after the rope broke on the first attempt. Id. at 182-83, 192. 

4 9 7 G . 0 . ,  H.Q. Pittsburgh, Sept. 1, 1792, Wayne Orderly Book 370. 
4 9 8 G . 0 . ,  H . Q .  Fort Fayette, May 3,  1801, Wilkinson Order Book 322, 323 .  
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d e c e s s ~ r , ~ ~ ~  but certainly there is no trace of recognition in such 
punitive ameliorations as are from time to time recorded in his Order 
Book that the Constitution imposed any limitation. 

It is true that n hen \\.avne proposed in ;\ugust 1792 "a Brand 11 ith 
the \\.ord Con ard, to stamp upon the forehead of one or tu  o of the 
greatest Caitiffs," jo0 Secretary Knox felt concern: "Branding ho\\ - 
ever is a punishment upon v hich some doubts may be entertained as 
to its legality. Uncommon Punishments not sanctioned bv La\\ 
should be admitted v ith caution although less severe than those 
authorized by the articles of \17ar.7'501 Seither party to the corre- 
spondence so much as mentioned the Constitution. 

The time v a s  not a tender one. The  militia lan of t u o  states 
authorized the punishment of riding a Ivooden horse,jo2 and that of 
another provided for causing the delinquent militiaman "to be bound 
neck and heels for any time not exceeding five minutes."5o3 1-iolation 
of a number of federal civil offenses entailed flogging504 and sitting in 
the pillory; jo5 these punishments 11 ere not abolished until 1 839.jo6 
Flogging in the Xavy and on board merchant vessels u as legal until 
18j0.507 Flogging \\ as forbidden in the ;\rmy after 1812; in 1833 it 
v as revived as a punishment for desertion; jog  and it \\ as not finally 
prohibited until 1 861,j10 nor branding until 1872.j" 

It is probably accurate to conclude that these later ameliorations 
reflected a changing community sentiment rather than any interpreta- 
tion of the eighth amendment, though it must be conceded that this 
conclusion rests essentially upon silence. 

~ 

4 Y 4 S e e G . 0 . .  H.Q. St. Lnuis, Sept. Y ,  1805,id. at 560:"Ithas beenrepresented t o t h e e n e r a 1  
that \\'illiam Sanders \I as unable to bear the \I hole of the corporal punishment ordered to be 
inflicted un him on the 6th Instant [ 100 lashes], and did actually faint under the opperation; the 
General therefore thinks proper to remit the Risidue of the punishment. and directs. that 
Sanders be released from Confinement, and join the Company to \\ hich he belongs." See also 
G.O., H.Q. Chickasa\v Bluffs, . lug.  28, 1798, id. a t  140-41. i n v o l h g a  sentence to receive 100 
lashes a t  four different times in equal proportions, in \I hich \\'ilkinson "so far remits the 
Punishment . . . as til order the infliction of the \\hole this Evening a t  Retreat. . . ." 

jo0Letter From Gen.  \\.ayne to Secretary of \\-ar Knox, Aug. 10. 1792. in 1 Campaign Into 
the \Vilderness, op. c ir .  supra note 183 .  at 5 1 ,  5 2 .  

jolLetter From Secretary Knox to Gen.  \\'ayne. Sept. 14, l i Y 2 .  in 1 id. at 88. YO. 
" * I  C o n .  STx-r. tit. CXII ,§ 1 8 , a t 5 0 8 ( 1 8 0 8 ) ; 6 L x \ ~ ~ o t S . H .  1;92-1801,at8~8;(191:). 
j o S \ - a .  . \as 1792.  ch. I\., § XXI\., a t  10. 
~504 .~c to f . \ p r i l ?0 .  IrYO.ch.Y.§§ 15-16, 1 Stat. 115;.\ctof\larch?, 17Y9.ch.13.53 14-15. 1 

" 'E.g. ,  .\et o f  April 30, 1790. ch. 9, 5 18, 1 Stat. 116. 
j o6 . \ c t  of Feb. 28, 183Y. ch. 36. 3 5 ,  C Stat. 3 2 2 .  
jo7.\ct of Sept. 28. 1850, ch. 80, Y Stat. 5 1 5 ,  
508.1ct o f \ l a y  16. 1812.  ch. 86, 5 7 ,  2 Stat. 7 3 5 .  
jog.\ct of \larch 2 ,  1833.  ch. 68, 5 7 ,  1 Stat. 64:. 
"'.\et of Aug. 5 .  1861, ch. 54. § 3 ,  1 2  Stat. 3 1 7 .  
j".\ct ofJune 6. 1872 .  ch. 316, I 2 ,  17  Stat. 261. 

Stat. 736. 
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CONSTITUTIONAL GUARANTEES TO MILITARY PERSONS 
Mr. Henderson admits that five of the first ten amendments are 

irrelevant for present purposes; that the guarantee of jury trial is 
unquestionably inapplicable to military persons despite the broad 
terms of the text; and that the provisions respecting bail and general 
warrants are inappropriate to the military situation. The  survey of 
actual practice made herein has shown that at least five other guaran- 
tees in the Bill of Rights were either denied the serviceman entirely at 
the outset or  else very substantially curtailed: the right to petition for 
redress against grievances, and protection against searches and sei- 
zures, denied in practice; freedom of speech and the right to confron- 
tation, denied by statute; and, pre-eminently, the right to the as- 
sistance of counsel, denied inferentially by statute and absolutely in 
practice. The  evidence as to the remaining guarantees is equivocal, 
though it is clear both from the early legislation and from early service 
practice that, to the extent that their substance was extended to the 
land and naval forces, such extension was not thought to rest on 
constitutional compulsion. Indeed, the most striking feature of the 
survey just completed is that for over half a century after the adoption 
of the Bill of Rights, its provisions were never invoked in a military 
situation save in a single instance, the trial of General Hull, and that 
the denial of its applicability to the military on that occasion was 
approved by no less an authority than the father of the Bill of Rights 
himself. 

It would no doubt be possible to classify some of the denied guaran- 
tees differently than Mr. Henderson has done: Freedom of speech and 
freedom from unreasonable searches and seizures could be deemed 
inappropriate to the military community; and the same treatment 
could be accorded the right to confrontation, on the view that military 
requirements and exigencies of the service must be given precedence 
over the extensive traveling that the personal presence of every wit- 
ness would require. But even these modifications of Mr. Henderson's 
classification do not explain the consistent denial of the right to 
counsel, a right which is not in any sense inherently inappropriate at a 
military trial. Indeed, at the close of the present survey one is impelled 
to the conclusion that the real reason why the military accused was 
denied counsel in the sense that counsel functioned in the civil courts 
is to be found solely in one factor, namely, the Founders' understand- 
ing that the Bill of Rights had no application to the land and naval 
forces. 

Let us test this counter-hypothesis. O n  this \vholly different view, 

F.  CONCLUSION AS TO APPLICABILITY OF 

~ ~~ 

' I *  See pp. 196-97supra. It is impossible to take very seriously Gen. Wilkinson's invocation of 
the guarantee of a speedy trial in 1815. See p. 2 2 5  supra. 
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no amendment need be dismissed as irrelei-ant; no amendment and no 
clause of any amendment need be put to one side as inappropriate in a 
military setting; there is no need to resort to textual gymnastics with 
respect to the guarantee of jury trial; and the authoritatively appro\-ed 
practice under \\.hich the accused \\.as denied the effecti\-e assistance 
of counsel is perfectly understandable. There is no difficultv \\.ith 
respect to such of the guarantees as \\.ere extended in substance. since 
Congress of course may grant much that it is not required to grant. 
Some of the guarantees that received recognition \\,ere no more than 
generally accepted common-la\\. principles, and the Constitution \\.as 
never contemporaneously in\.oked in connection with them. This 
1eat.e~ as the onlv stumbling block the exception in the fifth aniend- 
ment, permitting military prosecutions without grand-jury indict- 
ment, \\.hich, if the counter-hvpothesis is sound, n.ould be unneces- 
sary. 

Opinions may differ on \\.hether this last factor should be consid- 
ered a substantial obstacle. It rests on implication, and constitutes 
only negati\,e el-idence, \\-hereas the obstructions that impede the 
other vie\\. rest on the most persuasive kind of positive evidence. 

Finally, there is eighty additional e\.idence to support the 
counter-hypothesis that has just been advanced. 

First, the man in the ranks \\.as not a numerically significant seg- 
ment of the community at the time in question-as \\.e have seen, the 
number of persons subject to military la\\- in 1789-179 1 \\.as esceed- 
ingly limited,5'3-and, highly significant in the present connection, 
he \\ as but little regarded. 

In contemporary England, "soldiers, as a class, \\.ere despised"; j 1 4  

and, to judge from the compensation they could earn in this country, 
they \\-ere hardlv more highly considered in the Cnited States. In 
1785, Congress paid an Army private 4 dollars a month; j'j in 1790, 
the pay \\.as 3 dollars a month, from \\.hich 1 dollar for clothing and 
hospital stores \\.as deducted.jI6 T\\.o years later, the deduction 
ceased, leaving a full 3 dollars a month,j" In 1795 that sum became 
nearly 7 but in the -Army reorganization act in 1802 it \\.as 
reduced to 5 dollars per Sailors and marines \\.ere some- 
\\.hat more generously paid. Their compensation \\-as left to b e  fixed 

.jL3 See pp. 177-78 supra. 
~514.\l\11'1 \ \ I > ,  T H t  ~ ~ O \ S l ~ l ~ l ~ L l l O \  11, HISTOR\ O F  k : \ ( r l . \ \ l j  453 (1908) 
'l' 2 8  JOLR. COS?.  C O S C .  247-48 (1785) .  
,516.\ct of 4pril 30. 1790, ch.  10, 5 5 ,  I Stat. 120. 
517.i~t of .\larch 5 ,  1792 ,  ch .  Y. 5 7 .  I Stat. 242. 
5'8.\ct of Jan. 2 ,  1795. ch.  Y, 5 I ,  1 Stat. 408. 
'19.\ct of Ifarch 16, 1802. c h .  9, 5 4, 2 Stat. 1 3 3 .  
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by the President,”” \i ho alloii ed able seamen 11  dollars a month, and 
ordinary seamen and marine privates 9 dollars.j2’ 

Even in the 1790’s, those figures \\ere not calculated to attract the 
flov er of the country’s manhood into the ranks of its defenders, and in 
fact the Army v a s  recruited from the very dregs of the population.522 
The  remarkable circumstance is, not that it was defeated under 
Harmar and St. Clair, but that Wayne was able to lead the Legion to 
the victory a t  Fallen Timbers, 1% hich opened Ohio and the Old North 
M’est to permanent ~ e t t 1 e m e n t . j ~ ~  

The  lou pay (urhich, often as not, remained unpaid in fact524), the 
arduous conditions of service, the frequent brutal punishments-all 
these reflected a lo\+ valuation of military activity that is the more 
striking since the ;\rmy at the time v as not in garrison, grow.ing fat at 
public expense, but \i as actively engaged in campaigning to protect 
the population against constant and sanguinary Indian depredations. 

Second, the soldier 11 as one \i ho subjected himself to a discipline 
that \\as inconsistent u ith the freedom of a citizen. Blackstone spoke 
of a “state of servitude in the midst of a nation of freemen”j2j and 
referred to the soldier’s position as “the only state of servitude in the 
nation.”526 In the Cnited States there was at least one other state of 
servitude-one that did not appear seriously to trouble the libertarians 
of the day. \\’e knou that nothing in the Bill of Rights v as deemed 
inconsistent u ith human slavery. Slaves \!ere simply not \\ ithin those 
protections and guarantees, any more than they were \vithin the 
ringing sentiments about equality contained in the Declaration of 
Independence. T o  the extent that Blackstone’s idea of military life as a 
form of servitude carried over across the ocean, it \I as a t  least not a 
unique state. 

Third, and perhaps most significantly of all, the Founders had 
successfully carried on a long and bitter \r ar, through a longer period 
of hostilities than that of any conflict u hich has engaged the Republic 
in the years since then. They cannot have been unaware of “the 
verdict of long experience, that an army cannot be kept together if its 
discipline is left to the ordinary common la\\ .” j2’ And so they never 
thought of extending to soldiers the guarantees of common-law crihi- 

~ ~ ~~~ 

”‘See . k t  of July 1 I ,  1798, ch. 72, I 2 ,  1 Stat. 595, 
521  1 . \LlERIC4S ST.ITE P-IPERS MILIT.IRY AFF.41RS 28, 29 (Lowrie & Clarke eds. 1832). 
jZZSee J.ICOBS, THE BEGISSISG OF T H E C.S. ,4R\lY, 1783-1812, at 78-79,pussim (1947). 
jZ3Id .  at 153-82. 
jZ4Id, a t  77-78. 
jz5 1 BL.ACKSTOSE, COLI.LIEST.\RIES *416. 
jZ6 1 id. at *417. 
”‘%f\ITL.\SD, T H ~  COSSTITLTIO\ \ L  HISTORYOF EYGL-\SD 279 (1908). See alsoid. at 325 :  

“It becomes always clearer that there must be a standing army and that a standing army could 
only be kept together by more stringent rules and more summary procedure than those of the 
ordinary law and the ordinary courts.’’ 
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nal procedure that they \\.rote into the Bill of Rights for the protection 
of civilians. If the result \\.as, as Blackstone obser\-ed of the annual 
English l lu t iny .Acts, that “soldiers . . . are thus put in a \\orse 
condition than any other subjects,”,jZ6 it \\.as a t  least a reasonable 
classification, and one \\ ell calculated to insure the public safety. 

Therefore \\.hen, in 1866, Chief Justice Chase declared that ”the 
po\i.er of  Congress, in the government of the land and na\.al forces and 
of the militia, is not a t  all affected bv the fifth or any other amend- 
ment,” jZy he \\.as giving expression to a traditional vie\\ that rested on 
the original practice and that reflected the original understanding. 
Consequently the \-ie\\. set forth by \ \ . i n t h r ~ p , ” ~ ~  that the Bill of 
Rights applies onlv to trials in the cii.il courts and not to those in 
military tribunals-which are erected under a \\.holly independent 
po\\.er”31-and that expounded by the Court of llilitary .ippeals, 
\\.hich has stated that the sen-iceman’s rights are statutory rather than 
c o n ~ t i t u t i o n a l , ” ~ ~  must be regarded as correctly setting forth the 
Founders’ real sentiments. 

I-. THE FCTURE OF < : o ~ s T I - r C T I o S . ~ L  
RIGHTS IS 111LIT.ARY L.I\\’ 

But it does not folio\\ from the foregoing demonstration that the 
framers of the Bill of Rights in 1789-1791 never intended its guaran- 
tees to apply to persons in the land and na\-al forces, that members of 
those forces must be held to haw no constitutional rights today. or 
that thev must be held to be unable to protect their rights in the same 
manner and bv the same proceedings that are no\\. a\-ailable to ci- 
vilians. 

In part, of course, the inquiry is academic; o\w the years, Congress 
has gradually extended the serviceman’s protection by statute, and 
today the Court of llilitary .\ppeaIs is giving to the statutorv pr0i.i- 
sions a content \\ hich, in most instances, is indistinguishable from 
that of the constitutional norms regularly formulated and applied in 
the federal courts. Today the person in uniform enjoys the effective 
assistance of counsel,533 he is accorded the ful l  privilege against self- 

’** 1 Bl.I(:kS~tO\F. c O \ i \ l E \  r \ R I E S  *41-. 
jzYE.rpurte .\iilligan. - 1  U.S. (4 \ \ a l l . )  2 ,  I38 (1866). 
, j 3 O \ \ ’ 1 \  I-HROP *i4, -241. -430. -605. 
i 3 1  Dynes v ,  Hooier, 61 U.S. (20 Hou  . )  6;. ’Y (1858); (:roue11 ! ,  Benson. ! X i  L-.S. 2 2 ,  ‘XI 

n.26(b) ( l Y 3 2 )  (Brandeis. J . ,  dissenting). 
,j3*Cnited States 1 .  (:lay. I C.S.C.11. \, -4, --. 1 ( ; , 1 l . R .  -4, -- (195l),  
‘ 3 3 S e e  CCllJ arts. 2 : .  ‘0 ,  10 L.S.( , 5 5  82- ,  8-0 (Supp. \ ,  I Y i X ) ,  There h a \ e  tieen 

numerous rewrsals of con\ ictions for violation of the accused’s right to counsel. E.g., Cnited 
States v ,  Brady. 8 L.S.C.Jl . . \ .  4i6. 24 C . 1 l . R .  266 (lYi:)(inadequate reprerentation at taking 
ofdepositions); United States !. \-ichols, 8 U.S.C.1I. 1, I I Y .  2 3  C . l f . R .  343 (IYi;)(e~clusion 
ofcounsel at preliminary investigations); Lnited Statcs 1 .  ‘I’omatzeu sk i .  8 L-. S.C.11. \ .  266. 24 
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i n c r i m i n a t i ~ n , ~ ~ ~  he has the right of compulsory process for ni t -  
n e ~ s e s , ~ ~ ~  his right to freedom from unreasonable searches and sei- 
zures is receiving recognition,536 his protection against double 
jeopardy is greater than that accorded civilians in many states,537 due 
process in the sense of essential fairness is a concept fully enforced in 
court-martial proceedings,s38 and servicemen are granted consider- 
able freedom of speech \vithin the limitations necessary in a military 
society. 5 3 9  

The  only substantive rights available to civilians but still unavail- 
able to those in uniform are indictment by grand jury and trial by 

C.4i.R. 76 (1957) (exclusion of counsel at formal pretrial investigation) (compare the older rule, 
Romero v. Squier, 1 3 3  F.2d 528 (9th Cir.), cert. denied, 318 U.S. 785 (1943)); United States v. 
Lovett, 7 U.S.C..M..\. 704, 2 3  C.hI .R.  168(1957); United Statesv. Eskridge, RU.S.C.M..\. 
261, 24 C.M.R. 71 (1957) (conflict of interest on part of appointed counsel). 

534UC%IJ art. 3 1 ,  10 U.S.C. 5 831 (Supp. V, 1958); see, e.g., United States v.  Jordan, 7 
U.S.C.%l..\. 452, 2 2  C.,ZI.R. 242 (1957)(privilege violated by order to submit urine specimen); 
United States v .  Rosato, 3 U.S.C.%f..\. 143, 11 C..M.R. 143 (1953)(violated by order to submit 
handwriting samples). Contra, United States v. Barnaby, 5 U.S.C.%l..\. 63, 1 7  C.M.R. 63 
(1954); United States v.  M‘illiamson, 4 U.S.C..M.h. 320, 15 C.hI.R. 320 (1954). 

535CC%IJ art. 46, 10 U.S.C. 5 846 (Supp. V, 1958); see United States v .  Thomton,  8 
U.S.C.M..\. 446, 24 C.M.R. 256 (1957) (reversal for refusal to issue subpoenas for \vitnesses). 

536See U.S. D t P r  OF D ~ F ~ T s ~ ,  %I.\sc.AL FOR COL-RTS-M\RTI.%L USITED ST.\TES 7 152  
(1951); LTnited States v. Ball, 8 U.S.C..M..\. 25 ,  29, 2 3  C..M.R. 249, 2 5 3  (1957) (dictum) 
(principle recognized although search upheld as reasonable under the circumstances). But see 
United States v. De Leo, 5 U.S.C.M..I. 148, 17 C.41.R. 148 (1954);f. United States v.  Noce, 5 
U.S.C.41..\. 715 ,  19 C.M.R. 11  (1955) (5 605 of Communications Act held inapplicable to 
military telephone system). 

537See UC.MJ art. 63(b), 10 U.S.C. 5 863(b) (Supp. V, 1958), which provides that, on 
rehearing, i . e . ,  a new trial, 

the accused may not be tried for any offense of which he was found not guilty by the first 
court-martial, and no sentence in excess of or more severe than the original sentence may be 
imposed, unless the sentence is based upon a finding of guilty of an offense not considered 
upon the merits in theoriginal proceedings, or unless the sentence prescribed for the offense 
is mandatory. 
A similar limitation has existed in the law since 1920. .\ct ofJune 4, 1920, ch. 227, 5 1, art. 

50!4, 41 Stat. 797. Only quite recently was the foregoing rule applied in the federal courts. See 
Green v. United States, 355 U.S. 184 (1957) (limiting Trona v. United States, 199 U.S. 5 2 1  
(1905)). The  states are still free to impose a heavier sentence on a new trial, see Palko v. 
Connecticut, 302 U.S. 319 (1937), and, in fact, nineteen states permit the action struckdown in 
Green, impositicn of a sentence for a greater offense upon retrial. Green v. United States, nrpra, 
at 216-18 n.4 (Frankfurter, J . ,  dissenting). 

See also C‘C.MJ art. 44, 10 U.S.C. 5 844 (Supp. V, 1958) (general prohibition against double 
jeopardy); United States v.  Schilling, 7 U.S.C.M.A. 482, 2 2  C.,M.R. 2 7 2  (1957); United States 
v ,  Padilla, 1 U.S.C.M..I .  603, 5 C.5l .R.  3 1  (1952); United States v.  Zimmerman, 2 
U.S.C..M..I. 12, 6 C..M.R. 1 2  (1952). 

538Examples of recent reversals because of unfairness include United States v. Ballard, 8 
U.S.C..M..\. 561, 2 5  C.hI1.R. 65 (1958) (law officer protecting prosecution witnesses); United 
States v. Richard, 7 U.S.C.M..\. 46, 2 1  C.M.R. 172 (1956) (disclosures by memberofcourt on 
voirdire prejudicial toaccused); Lnited States v. Webb, 8U.S.C.M.A. 70, 2 3  C..M.R. 294(1957) 
(member of court consulting textbook not in evidence); United States v .  Williams, 8 
U.S.C..ZI..I. 328, 24C..M.R. 138 (1957)(conviction reversed and charges dismissed becauseof 
“plethora of errors”). See also cases cited note 596 infra. 

539See United States v.  Voorhees, 4 U.S.C..M.;\. 509, 16 C.M.R. 83 (1954). 
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petty jury540 (the former being a guarantee of doubtful \ d u e  3 4 1 ) ;  the 
right to confrontation; 5 4 2  and the right to bail.543 

The  only procedural right generally denied the ser\,iceman is the 
right to collateral re\.ie\\- of convictions based on the theorv that 
tribunals having jurisdiction at  the outset \\.ill lose such jurisdic-tion if 
they deprive the accused of constitutional rights in the course of the 
trial. This theorv, first enunciated t\\-enty years ago in Johnson t'. 
Zerbst, 544 and since legislatively ratified, a t  least in part,545 \\ as 
applied in military trials by the Court of Claims in Shapiro 5'. C'nited 
States.546 The Government did not carry the case any higher;547 
Shapiro on its facts 5 4 8  \\.as hardly an appealing 1.ehicle for urging the 
traditional and much narrou'er scope of rei-ie\\.,549 least of all in the 
post-\\.ar anti-military climate prevailing in 1947. The 1Y48 .lrti- 
cles of \\'ar contained a provision \\.hich on its face looked to\\ ard the 
other vie\\,,551 and although the Attorney General blithely ignored 

j40SeeLnited Statesv. Bumey.6L.S.C.11..\  
j4'See Costello v ,  United States. 350 L'. s. 3 
542Lnited States v ,  Sutton, 3 U.S.C..\I..i. 220. I 1  C . 1 l . R .  220 ( 1 Y 5 3 ) .  
543The absence of the guarantee of bail \I as, surprisingly enough. ir\crlooked in thc Burn<) 

j4'304 C.S. 458 (1938). 
j4'See 28 L.S.C. 8 2 2 5 5  (1952) ("such a denial or infringement of the constitutional rights ~t 

546 107 Ct.  CI. 650, 69 F. Supp. 205 (1947). 
j4'The Goternment stipulated judgment once its demurrer \ \ a s  overruled. 108 Ct.  ( ; I .  -?4 

(1947). 
,j4* Shapiro, a lieutenant in the .\rmy. \ \ a s  detailed to defend a soldier ~ t '  1lesican ancestry 

charged \\ ith assault \\ ith intent to rape. . i t  the trial he substituted another soldier for the 
accused in order to demonstrate the mistake in identification. The  substitute defendant \ \ a s  
identified as the attacker and \ \ a s  convicted. Lt. Shapiro then inf(rrrncd the c~rurt  of the 
deception he had practiced. Later. the real accused \ \as  tried and con\-icted. .I fe\\ days 
thereafter, Lt. Shapiro v a s  charged \\ ith conduct to the prejudice of good order and military 
discipline. The  charges \\ere served at 12:40 P.11.. he \\as tried at 2 P.11. of the same day some 
40 miles a\vay, a continuance \I as denied, and he  \ \ a s  sentenced to dismissal by 5:30 P.1i. This 
sentence \vas duly confirmed. The  court held that he \I as denied the effecti\e assistance ( ~ f  
counsel. 
"'Courts martial are la\! ful tribunals, with authority to finally determine any case over 

lvhich they ha\-e jurisdiction, and their proceedings, \\hen confirmed as provided, are not open 
to review by the civil tribunals, except for the purpose ofascertaining \i hether the military cuurt 
had jurisdiction ofthe person and subject-matter, and \\ hether, though ha\ ing such jurisdiction. 
it had exceeded its po\ver in the sentence pronounced. Carter \ ,  Roberts, 1 - i  C .S.  496, 498 
(1900). 

'"See, e.g., Hicks v.  Hiatt, 64 F. Supp. 238 (11.D. Pa. 1946) (Contra. Hiatt v ,  Bro\\n. 339 
U.S. 103 (1950)); Anthony \-. Hunter, 7 1  F. Supp. 823 (D. Kan. 1947) (Contra, Humphrey 1,  

Smith, 336 C. S. 695 (1949)). For the erosion in the lo\! e r  federal courts of the traditional vie\\ as  
to scope of revie\\ u hich occurred during and immediately after \\orld \\'ar 11. see Pasley, The 
Federal Courts Look at the Court-Martial, 12 C. P11.r. L. R t  \ . 7 (1950). 

5 5 1  . i n .  LVar 50(h)of 1948, ch.  6 2 5 ,  62 Stat. 635, provided that, once military appellate re\ie\\ 
is completed, court-martial proceedings "shall be binding upon all departments. courts, 
agencies, and officers of the Cnited States. , , ." 

8 0 4 , 2 1 ( ~ . 1 l . R , 9 8 ,  118. 126(lYi6). 

case; nonetheless, there is still n o  bail at military la\!. Compare opinion cited mite 461 supra. 

the prisoner as to render the judgment vulnerable to collateral attack. . , , " I .  
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that provision,552 the Supreme Court later did not; Burns v. Wilson 5 5 3  

left little scope for collateral review in military cases. 
But there M.as no opinion of the Court in Burns v. Wilson,554 a 

circumstance that under settled rules deprives that decision of any 
value as a precedent 555-although some lower courts appear to have 
overlooked this fairly obvious qualification. 5 5 6  Consequently, the 
question whether Johnson v. Zerbst collateral review is available in 
military cases, and the underlying and perhaps more fundamental 
question whether a serviceman has any constitutional rights, depriva- 
tion of which nil1 cause the court-martial to lose jurisdiction in the 
course of the trial, are both still open. Significantly (if surprisingly), 
the Court in Burns ‘u. Wilson did not consider the applicability of 

Johnson v. Zerbst to military trials; the question was not much discussed 
by counsel; j5’ and Lvhen it u as raised by Mr. Justice Frankfurter in 
his opinion on the petition for rehearing,jj8 the Court uras not in- 
terested. 

Since there is no binding precedent, the question remains a t  large; 
and the circumstance that the Bill of Rights was in 1789-1791 not 
deemed to apply to servicemen does not, it is submitted, preclude a 
partial application nou , 

In many situations, of course, the original meaning of the Constitu- 
tion is decisive: j5’ “[L\’]e turn to the words of the Constitution read in 
their historical setting as revealing the purpose of its framers, and in 
search for admissible meanings of its Lvords Lvhich, in the circum- 
stances of their application, will effectuate those purposes.” j60 Thus 
the boundaries of jury trial in criminal cases today are u hat they were 

552 See 41 OPS. ATTY G t Y .  NO. 8 (Dec. 29, 1949), holding . k t .  LYar 50(h)did not preclude 
the reopening of a record of conviction by court-martial by a Board for the Correction of Records 
under 8 207 of the Legislative Reorganization Act of 1946, ch. 7 5  3,60 Stat. 857 (now 10 U. S.C. 
5 5  1551-52 (Supp. V, 1958)). 

553346 U.S. 137 (1953). 
554“.\lr. Chief Justice Vinson announced the judgment of the Court in an opinion in which 

.Mr. Justice Reed, Mr. Justice Burton and Mr .  Justice Clark join.” 346 U.S. at 138. 
555Hertz v.  LYoodman, 218 U.S. 205, 212-14 (1910). “[Tlhe lack of an agreement by a 

majority of the Court on the principles of law involved prevents it from being an authoritative 
determination for other cases.” United States v. Pink, 315 U.S. 203, 216 (1942). 

556E.g., Day v. LVilson, 247 F.2d 60, 63 (D.C.  Cir. 1957); Day v. Davis, 2 3 5  F.2d 379, 384 
(10th Cir.), cert. denied, 352  U.S. 881 (1956); Bisson v. Howard, 224 F.2d 586 (5th Cir. 1955); 
Krivoskiv. United States, 136Ct. C1. 451, I45 F. Supp. 239,cert. denied, 3 5 2  U.S. 954(1956). 

557The petition for certiorari in the case citedjohnson v .  Zerbst at pp. 7, 8, and 18 for the 
proposition that decisions as to the scope of collateral review of convictions by court-martial 
were confused and needed to be clarified. Petitioners filed no brief on the merits; the Govem- 
ment did not citejohnson v .  Zerbst either in opposition or on the merits; and the petition for 
rehearing did not cite it further. 

558346 U.S. 846 (1953). 
559  See,e.g., Carroll v.  United States, 267 U.S. 132, 149 (1925); Mattox v.  United States, 156 

560United States v. Classic, 313 U.S. 299, 317-18 (1941). 
U.S. 237, 243 (1895). 
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in 1 789,j61 and so  are those of jurv trial in civil causes,562 e1-m though 
the 1789 practice is often difficdt to determine.563 

In other settings, \\.e have gone far beyond the concepts of the 
Framers. To them, the right to the assistance of counsel meant the 
right to have counsel open his mouth in court and defend; 5 6 4  to us it 
no\\' means supplying counsel in all federal felony cases,565 and in all 
capital cases566 and a good many noncapital cases567 in the state 
courts. The states have been told that they may expect no definite line 
to be dra1i.n in ad\-ance as to \\.hen and in \\.hat cases they must supply 
counsel. 568 

Just \\,hat the due-process clause of the fourteenth amendment \\-as 
intended to mean a t  the outset is, to speak mildly, matter for extended 
debate. \\'hat is probablv the most scholarly recent study appears to 
establish that this clause ;\.as not intended to incorporate the first eight 
amendments in their entirety,569 and up to no\\. the Supreme Court 
has adhered to this vie\\.;570 but, in one form and another, large 
segments of the Bill of Rights have in fact been made into limitations 
on state action through the use ofthe due-process clause."l The trend 
is a relatively recent one; one has only to comparePrudentia1 Ins. Co. c. 
Cheek j7* ni th  Terminiello c. Chicago 5 7 3  to see hov. much ground has 
been covered in a generation. .\nd one acute commentator has pointed 
out that today's interpretation of the sixth amendment reflects essen- 
tially an application of the fifth.574 

The expansion of the Bill of Rights non. suggested, to make essen- 
tial parts of it applicable to men in the land and na\.al forces, \$.ill not 

jsl See. e.g., Exparte Quirin, 317 C.S. I .  38-41 (1942): Districtof(:olumbia v .  Clau an\. 300 
U.S. 617(1937);Inre Debs, 158 U.S. 564* 5 Y t 9 6 ( 1 8 9 5 ) :  Frankfurter ~ C o r c o r a n . P e t t ~ ~ r d e r u 1  
Offenses and the Constitutional Guaranty of Trial by Jury ,  39 H \ R \ .  L. Ri \ . Y 17 ( l Y 2 6 ) .  
562E,g,, Baltimore & C. Line v ,  Kedman, 295 C.S. 654 ( lY3 . i ) :  Capital Traction GI.  1,  Hc~f. 

174 C.S. 1 (1899): Parsons v ,  Bedford, 28 U.S. ( 3  Pet.) 433 (1830). 
s63Cfi Slocum v .  S e u  York Life Ins. Co., 228 C.S. 364 (1013). 
j6'See p. IT4rupra. 
js5See. e.g.. \.on lloltke \ .  Gillies. 3 3 2  C.S. 708 (1948): \\alker \ .  Johnston, 3 1 2  U.S.  2 - 5  

566See \\'illiams v.  Kaiser, 3 2 3  U.S. 4 i l  (1945); Powell v .  .Alabama. 287  L-.S. 45 ( l Y 3 2 ) .  
j6'See, e.g., Herman v.  Claudy, 350 C.S. 116 (1956); Gibbs v.  Burke. 33; U.S. 7 - 3  ( I Y 4 Y ) :  

Cveges \-. Pennsylvania. 3 3 5  U.S. 437 (1948): Betts v.  Brady. 316 C.S. 455 (1942). 
js*"Respondent argues that to hold to such precedents leaves the state prosecuting authorities 

uncertain as to u hether to offer counsel to  all accused v ho are u ithout adequate funds and under 
serious charges in statecourts. \ i ' e  cannot offer apanaceafor thedifficulty." Gibbs 1 .  Burke. ? ? -  
C.S. 7 7 3 ,  780 (1949). 

jB9 Fairman, Does the Fourteenth Amendment Incorporate the Billof Rizhts? The O r ~ i n a l  L.nderstand- 

(1941); Johnson v.  Zerbst. 304 C.S. 458 ( I Y 3 8 ) .  

. I  - 
ing? 2 Sr!\, L. R t \ .  5 (1949). 

>'Osee. e.e.. \\.elf v ,  Colorado, 338 C.S. 2 5  (1949): .\damson v ,  California. 3 3 2  U . S .  46 
Y 

( 1 947). 
j7'See \\-arren. The .Ye;. "Libern!" lnder the Fourteenth Amendment. 3Y H t ~ \  . L. Ri-\ . 43 I 
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involve nearly as great an advance in constitutional interpretation as 
did Brown v. Board of Educ. j7j  over the common understanding im- 
plicit in Gong Lum v. Rice,576 nor will it encounter the community 
opposition \I hich arises u hen a new doctrine runs ahead of and in 
opposition to community mores. Congress has, in fact, applied most 
of the Bill of Rights guarantees in the Uniform Code of Military 
Justice.577 Indeed, in some aspects, the military accused has been and 
still is better off than a civilian defendant. 

Thus,  from 1776 on, the accused before a general court-martial has 
been entitled u.ithout cost to a copy of his record of trial;578 the 
defendant in a federal court had no such right until 1944,j7’ after 
Miller v. United States;580 and where the defendant in a state court 
stands n a s  not fully clarified in Griffin v, Illinois,58’ decided in 1956. 
The  military accused w.as given appointed counsel in 1920;582 the 
indigent federal defendant in noncapital cases had to wait until 1938 
for this benefit, afterJohnson w. Zerbst; 583 and, as has been pointed out, 
not every state defendant can claim appointed counsel as of right.js4 
Then too, the Army since 192O,j8j and all the services since 1951,586 
have provided automatic appellate review at public expense, while in 
the federal civil courts, as current advance sheets show, Lve are still 
bogged down lvith certificates of goGd faith,587 and with questions of 
how far appointed counsel are required to exert themselves on behalf 
of their court-provided client.588 

Moreover, the services themselves have espoused the view that 
soldiers and sailors have constitutional rights. In 1920, the Judge 
.Advocate General of the Navy declared that “all the amendments are 
applicable to persons in the land and naval forces in letter as well as in 
spirit, except the sixth amendment, and so much of the fifth amend- 
ment as relates to presentment or indictment by a grand jury.” He  

j7j347 L.S. 483 (1954). 
576275  U.S. 78 (1927). 
j7ISee pp. 23638supra; Solf, A Comparison ofsafeguards in Cicilian and Military Tribunals, 24 

5 7 8 . \ r t ~ .  of 1776, I 18, art. 3, printed in \YIXTHROP* 1502 (now L‘C.MJ art. 54(c), 10 V.S.C. 5 

579.\ct ofJan. 20, 1944, 28 U.S.C. § 753(0(1952) (authorizing Government to pay transcript 

j B o 3 1 7  C.S. 192 (1943). 
jB1 35 1 L.S. 1 2  (1956); see Eskridge v. LVashingon State Bd. of Prison Terms and Paroles, 357 

j8*.\ct of June 4, 1920, ch. 227, § 1 1 ,  art. 1 1 ,  41 Stat. 789. 
jB3 304 C.S. 458 (1938). 
jU4 See p.  240 supra. 
jB5.\ct of June 4, 1920, ch. 227, § 1, art. 50y2, 41 Stat. 797. 
jSSL‘CMJ arts. 65-70, 10 L.S.C. $ 5  865-70 (Supp. V, 1958). 
jS7E.g., Johnson v.  United States, 352  U.S. 565 (1957). 
58SE.g., Ellisv. United States, 356L.S. 674(1958),vacatingandremanding 249 F.2d478(D.C 

T H ~  JLDM . \ D \ . o c ~ T ~  J .  5 (1957). 

85qc) (Supp. V, 1958)). 

costs of proceedings in forma pauperis). 

U.S. 214 (1958). 

Cir. 1957). 
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accordingly held applicable the sixth amendment's guarantee of a 
public trial, but sustained the proceedings because the court-martial 
sat behind closed doors at the express request of counsel for the 
accused.589 In M'ude cc'. Hunter,'" both the Board of Re\ie\\ and the 
Assistant Judge .Advocate General for the Kuropean Theater held, in 
1945, that the double-jeopardy clause of the fifth amendment applied 
to trials by c ~ u r t - m a r t i a l . ~ ~ ~  'And a fe\\ vears later, mother Judge 
id jocate  General of the Xavy repeated and appro\ ed the \ ie\\ s of his 
predecessor, e\en to the extent of suggesting that the contrary ieu 
had its origin in Chief Justice Chase'F Milligan opinion."Y2 

. 

Finally-and this is perhaps most important-the position, 
number, composition, and recruitment of the armed services is so 
different by comparision ith 1789-1 791 that an approach \\ hich \\ as 
adequate and commonplace then is \\ holly unsatisfactory and inap- 
propriate today. Soldiers then \\ ere a feu professionals; in today's 
\t ars \\ hole nations are in arms. Then a commander could disappro\ e 
proceedings in \\ hich a la\\ yer appeared because the tribunal \\ as "a 
Court of Honor." jY3 Today the court-martial has developed into a 
court of general criminal jurisdiction, trying capital felonies e\ ery- 
\\ here, and fighting "a losing rear-guard action"5Y4 in the face of the 
recent restrictions on its jurisdiction o'i er accompanying civilians. jg5 

T h e  present paper has demonstrated that the Founders did not intend 
the Bill of Rights to apply to the minuscule i r m y  and nonexistent 
S a v y  of 1789-1 79 1, but it does not folio\\ that they \\ ould ha\ e been 
led io a similar conclusion had they been dealing \\ith the greatly 
enlarged armed forces and greatly I\ idened military jurisdiction that 
are n i th  us today. 

589Court-.\lartial Order 48 of 1920, a t  10, 1 3 .  in 1 S \\.Y D t p \ ~ ' i  \ I I  \ ' I . .  C i i \ m i .  \ I io\ i i F  

'"336 U.S. 684 (194Y). 
"'"The Fifth .Amendment itself. hiinever, is a limitation ofcourts-martial. as they, likeother 

Courts deriving from an exercise of Federal po\\ers. are subject to the restrictions of the Bill i i f  

Rights except insofar as special constitutional prof ision for them is made." Transcript of 
Record, p. 70, \\ade v ,  Hunter, 336 U.S. 681(194Yj(Board of Revie\\). "I a m  in accord \\ ith the 
Board of Revie\\ in its analysis , . , , I further agree \\ ith the Board of Revie\\ that the 40th 
.Article of \Var must be read in the light of the Fifth .Amendment . . . . " Id .  at -Y.  (.-\ss't Judge 
.-\dvocate General). 

COLR'I '-~f \KTI\I. O H D t R S  F O R  THI yl \RS 1916-1Y3T. at 595, 59- (1940). 

~92C~)1cIough, .Yat~aiJusfice. 38 J .  CRI \ I .  L. ,  C .  & P.S. I Y R .  200-01 (lY47). 
jg3See p.  194 supra. 
jY4 See Siite. Criminal Jurisdiction Ozer Civilians rlccompanying .4merican dnned Forces Ocerseas. 

7 1  H \ R \ .  L. R I \ ,  7 1 2 ,  -13(1958). 
"'See Reid v.  Covert, 354 U.S. I (195;) (no military jurisdiction in peacetime to try 

dependents for capital crimes); United States ex rel. Guagliardo v.  X1ck:lroy. 2 :  U.S.L.  \ \ I  1.h 
2 1 1 7  (D.C. Cir. Sept. 1 2 .  1958) (no jurisdiction over civilian employee); Smith v ,  Kinsella. 
S.D.\\ ' .  \-a,,  H.C. So. 1Y63, .Aug. 12, 1957 (no military jurisdiction to try dependents for 
noncapital crimes): United States v .  Tyler. . - \my  Board of Re\-ie\\ , CXl 396739. Oct. 1 I .  IYST 
(no jurisdiction although offense treated as noncapital solely to permit use of prosecution 
depositions). See also Lee 1.. Xladigan, 248 F.2d i R 3  (9th Cir. 19.57). ceri.granted, 356 U . S .  91 1 
(1958) (involving the question of military jurisdiction o\-er dishonorably discharged prisoners). 
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In vie\\. of the progressive statutory ameliorations culminating in 
the Uniform Code of Military Justice, only a short step fonvard is 
necessary; and n i th  the Court of Military A\ppeals reversing the a’orst 
cases,jS6 there ndl  not be many instances m,here a military accused 
n.ho has exhausted the involved processes of the Uniform Code \{.ill 
find any genuine necessity for resorting to collateral review in a federal 
district court. jg7 Nonetheless, it is an intolerable principle that “a 
conviction by a constitutional court n.hich lacked due process is open 
to attack by habeas corpus \\.bile an identically defective conviction 
\\.hen rendered by an ad hoc military tribunal is invulnerable,” 5s8 and 
yet that is \\.here \\‘e \\,auld be if the doctrine ofJohnson v .  Zerbst Lvere 
ultimately and authoritatively held inapplicable to military trials. 
Leyra z’. Denno jS9 teaches that full revien, of a claim of constitutional 
right in a state court is no bar to collateral review. of the claim in a 
subsequent federal habeas corpus proceeding. \Thy then should it be a 
defense to such a proceeding that the military authorities have consid- 
ered but denied a claim of constitutional right, as \vas held by the 
prevailing opinion inBurnsv. Wilson? 6oo The  only ansu’er is that such 
a vie!!. must be demonstrably unsound. 

Consequently, I am still hopeful that, eventually, the military 
accused on collateral revie\\, mi l l  be accorded the same scope of 
inquiry as the civilian defendant,601 and that such revieu. will be 
placed squarely on the proposition that military personnel, like civil- 
ians, are uithin constitutional protections. 

The short forn.ard step here urged \\.ill not involve techniques 
foreign to the elegantia juris of current constitutional la\v. A%ll that is 

jg6E.g., United States v. 1lc1lahan, 6 U.S.C..\l..\. 709, 2 1  C.1l.R. 31 (1956) (counsel 
defending murder case made no opening statement, closing argument, or discussion of sen- 
tence); United States v ,  Sears, 6U.S.C..\I..\. 661,2OC.%I.R. 377(1956)(afteraccused acquired 
counsel, legal officer became member of special court and advised president on rulings); United 
States v ,  Parker, 6C.S,C.11..\, 7 5 ,  19C.11.R. 201 (1955)(accused incapitalcaseorderedto trial 
one day after appointment ofdefense counsel); United States v. IVhitley, 5 U.S.C.M..\. 786, 19 
C.1l.R. 82 (1955) (president of special court a.ho made rulings favorable to accused removed 
during trial). 

jg7 Such applications \vi11 not cease altogether; hope springs eternal and “the prisoner, of 
course, has nothing to lose in any event.” Price v .  Johnston, 334 L.S. 266, 297 (1948) (Jackson, 
J., dissenting). Chessman v. Teets, 354 L.S. I56 (1957), \+i l l  no doubt long serve to encourage 
the persevering. 

jg8Burns v ,  IVilson, 346  U.S. 844, 851 (1953) (Frankfurter, J . ,  dissenting on denial of 
rehearing). 

”’347 C.S. 556 (1954). 
6oo”It is the limited function of the civil courts to determine whether the military have given 

fair consideration to each of these claims.’’ 346 C.S. at 144 (Vinson, C.J.). 
601 In its Brief in Opposition to the Petition for Certiorari, p. 11, Krivoski v.  Cnited States, 

352  U.S. 954,denyingcert. in 136Ct. CI. 451, 145 F. Supp. 239(1956), the Government said that 
“it is established doctrine that the exclusive judicial remedy by which the military convict may 
test the validity of his conviction is by application for a \rrit of habeas corpus.” In vieu. of United 
States v. Brown, 206 U.S. 243 (1907),affirrming 41 Ct. CI. 275, Xrherein a judgment for back pay 
v a s  obtained and sustained \rhere an officer had been convicted by an illegally constituted 
court-martial, the quoted statement seems erroneous. 
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necessary is, first, to read into the due-process clause of the fifth 
amendment the substance of the guarantees that have been read into 
the due-process clause of the fourteenth-guarantees \\ hose substance 
is presently applicable to military persons-and to mark ou t  a line 
from case to case \\ ith due regard to the actualities of the military 
situation. Opinions \\ i l l  of course differ as to here that line should be 
drau n in particular instances; sharply conflicting \ ie\\ s may be an- 
ticipated; but the technique is a familiar one.602 S o r  need \ \ e  fear 
\\ hether the fifth amendment is as pliable as the fourteenth. Only 
recently the former's due-process clause as \\ idened to include that 
equal protection of the la\\ s hich textually can be found only in the 
fourteenth.603 1 fe\\ years earlier, the fifth amendment \\ as held to 
protect enemy aliens; 6 0 4  it has long guarded the goods of alien 
friends; 605 and some ould have extended its mantle to co\er the 
enemy belligerent in1 ading our Surely it is not doctrinairc 
libertarianism to urge that its s\\eep is broad ;nough to harden into 
constitutional bone the gristle of statutory sanctions that no\\ protects 
the personnel of our o u  n armed sen  ices. 

I do not rest this proposal on any after-readings of the original 
understanding; I think I ha1 e sufficiently demonstrated that the origi- 
nal understanding as quite the other \\ ay. Rather, I place my faith in 
the oft-demonstrated proposition that the meaning and scope of the 
Constitution are not static, but that they change, just as all la\\ 
changes. The I erv history of la\\ is, after all,  a record of changing legal 
doctrines. 

\\'hen, in the years to come, the sen iceman shall be recognized as 
ha\ ing constitutional rights, such recognition \ \ i l l  be, not a reflection 
of original understanding, but a part of the continuing and continuous 
process of making la\\ , insuring that, in .\laitland's phrase, "every age 
should be the mistress of its o\\ n lan Just as e\ ery generation 

602Compure Rochin v.  California, 342 U.S.  16.5 ( 1 Y . 5 2 j . c i t h  Iriinev. California. 34- U.S .  12R 

f i 0 3 B ( ~ l h g  \ ,  S h a r F .  347 U.S .  497 ( 1 Y j 4 ) .  
' 04 \~0n  .\loltke \ .  Gillies, 3 3 2  U.S.  708 ( I Y 4 8 ) .  
fio5See Russian \.oliinteer Fleet \ .  United States, 282 U.S.  481 ( l Y 3 1 j .  
606SeeZnre Yamashita. 32;  U.S. 1. 26, 41 (1946); Homma v.  Patterson. 3 2 7  U.S. -5Y. r61 

( 1  Y54) .  

( 1 Y 4 6 )  (Xlurphy and Rutledge, J J . ,  dissenting in both cases). 
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makes its own law, so every generation can and must make its own 
constitutional law. 6 0 8  

sosI t  is less than thirty years ago that my class a t  the Harvard Law School learned constitu- 
tional law from the late Professor Thomas Reed Powell, in a course that was divided into three 
parts. The first considered the due-process clause, concentrating on .4dkins v. Children’s 
Hospital, 261 C.S. 525  (1923); the second dealt with the commerce clause, emphasizing 
principally Hammer v .  Dagenhart, 247 U.S. 2 5 1  (1918); the third covered the reciprocal 
immunity of governmental instrumentalities under Collector v. Day, 78 C. S. (1 1 Wall.) 11 3 
(1870). 

The cases cited have each been specifically overruled since then, by, respectively, West Coast 
Hotel Co. v .  Parrish, 300 U.S. 379 (1937); United States v .  Darby, 312  U.S.  100 (1941); and 
Graves v .  New York ex rei. O’Keefe, 306 U.S. 46 (1939). 
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DEFINITION AND GROWTH: WARREN ON 
THE BILL OF RIGHTS 

Appropriately, this article by then ChiefJustice Earl LVarren has 
become the “most influential” in terms ofthe numbers of cases and 
journals which have used it as a source of authority. It is also the 
article most frequently “cited” by the courts, rather than appearing 
after a “See” signal, as do most of the others. ChiefJustice LVarren’s 
third James Madison Lecture a t  the New York Cniversity La\\ 
Center on February 1,  1962 was given at the beginning of a decade 
marked by unprecedented amounts of litigation in v hich the 
Armed Forces figured prominently. His views were taken as au- 
thoritative by the writers of Supreme Court opinions in three cases 
after his retirement and have been referred to in 2 1 other federal 
cases before and after that time. Additionally, his remarks have 
been mentioned by the authors of 24 law review articles. 

The breadth and impact of this article may be indicated suffi- 
ciently by the uays in which it was later used by the Supreme 
Court. In the earliest case, Parisi v. Davidson,’ the former Chief 
Justice was cited by the ma’orit as authority for the existence of an 
“autonomous”2 system 01 rniztary criminal justice and b the 
dissent for the existence of limitations on the autonomy.S’ His 
language describing the tradition and scope of civilian control over 
military forces was ado ted bodily by the dissent inlairdv. Tatum 

integrity of the truth-determining process in military courts.6 
and in Gosa v. Mayden P he was relied upon for an assertion of the 

‘405 L.S. 34 (1971). 
2Zd. at 41. 
3Zd. at 5 5  (dissenting opinion). 
4408 U.S. 1, 19 (1971). 
j413 L.S. 665, (1973). 
6Zd.  at 685. For those interested in other citations the following volume and page 

citations to the Federal Second Reporter are provided: 348/55; 3771343; 3871152; 
3981710; 4471254; 4501765; 4781780. 
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THE BILL OF RIGHTS AND THE 
MILITARY? 

Earl Warren” 

It is almost a commonplace to say that free government is on trial for 
its life. But it is the truth. rZnd it has been so throughout history. \That 
is almost as certain: It will probably be true throughout the foreseeable 
future. tVhy should this be so? M’hy is it that, over the centuries of 
world history, the right to liberty that our Declaration of Indepen- 
dence declares to be “inalienable” has been more often abridged than 
enforced? 

One important reason, surely, is that the members of a free society 
are called upon to bear an extraordinarily heavy responsibility, for 
such a society is based upon the reciprocal self-imposed discipline of 
both the governed and their government. Many nations in the past 
have attempted to develop democratic institutions, only to lose them 
when either the people or their government lapsed from the rigorous 
self-control that is essential to the maintenance of a proper relation 
between freedom and order. Such failures have produced the to- 
talitarianism or the anarchy that, ho\vever masked, are the twin 
mortal enemies of an ordered liberty. 

Our forebearers, well understanding this problem, sought to solve 
it in unique fashion by incorporating the concept of mutual restraint 
into our Nation’s basic Charter. In the body of our Constitution, the 
Founding Fathers insured that the Government would have the power 
necessary to govern. Most of them felt that the self-discipline basic to a 
democratic government of delegated powers was implicit in that 
document in the light of our Anglo-Saxon heritage. But our people 
wanted explicit assurances. The  Bill of Rights was the result. 

This act of political creation was a remarkable beginning. It was 
only that, of course, for every generation of Americans must preserve 
its own freedoms. In so doing, we must turn time and again to the Bill 

t @Copyright 1962, Board of New York University Law Review. Reprinted with permission 
of the copyright owner from 3 7  S . Y . U . L .  REV. 181 (1962). Permission for reproduction or 
other use of this article may be granted only by the Board of New York University Law Review. 
This article was delivered as the third James 14adison Lecture a t  the New York University La\v 
Center on February 1 ,  1962. 

*(1891-1974). The  author \vas a member of the California Bar and was Chief Justice of the 
United States from 1953 to 1969. 
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of Rights, for it is that document that solemnly sets forth the political 
consensus that is our heritage. T o r  should \\e confine ourselvcs to 
examining the d ix r se ,  complicated, and sometimes subordinate is- 
sues that arise in the day-to-day application of the Bill of Rights. It  is 
perhaps more important that \$.e seek to understand in its fullness the 
nature of the spirit of liberty that gave that document its birth. 

Thus it is in keeping with the high purposes of this great Uni\.ersitv 
that its School of La\\. sponsor a series of lectures emphasizing the role 
of the Bill of Rights in contemporary .-\merican life. .And it is particu- 
larly appropriate, after the splendid lectures of J l r .  Justice Black and 
J l r .  Justice Brennan2 on the relationship of the Bill of Rights to the 
Federal and State Governments, respectively, that you should dele- 
gate to someone the task of discussing the rGlationship of the Bill of 
Rights to the military establishment. This is a relationship that, 
perhaps more than any other, has rapidly assumed increasing inipor- 
tance because of changing domestic and \\.orld conditions. I am hon- 
ored to undertake the assignment, not because I claim any expertise in 
the field, but because I want to cooperate \t.ith you in your contribu- 
tion to the cause of preser\.ing the spirit as \\.ell as the letter of the Bill 
of Rights. 

Determining the proper role to be assigned to the military in a 
democratic society has been a troublesome problem for every nation 
that has aspired to a free political life. The military establishment is, of 
course, a necessary organ of government; but the reach of its p o n w  
must be carefully limited lest the delicate balance bet\\-een freedom 
and order be upset. The maintenance of the balance is made more 
difficult by the fact that \i.hile the military serves the vital function of 
preserving the existence of the nation, it is, at the same time, the one 
element of government that exercises a type of authority not easily 
assimilated in a free society. 

The  critical importance-of achieving a proper accommodation is 
apparent \\.hen one considers the corrosive effect upon liberty of 
exaggerated military power. In the last analysis, it is the militarv+)r 
a t  least a militant organization of power-that dominates life -in to- 
talitarian countries regardless of their nominal political arrangements. 
This is true, moreover, not only u.ith respect to Iron Curtain coun- 
tries, but also with respect to many countries that have all  of the 
formal trappings of constitutional democracy. 

S o t  infrequently in the course of its history the Supreme Court has 
been called upon to decide issues that bear directly upon the relation- 
ship between action taken in the name of the military and the pro- 
tected freedoms of the Bill of Rights. I \\.auld like to discuss here some 

]Black. T h e  Bill of Rights. 3: \-.Y.L.L. Rev. 861 (IY60). 
'Brennan. The  Bill i1fRights and the States. 36 \- .T.U.L. Re \ .  -61 (lY61) 

250  



19751 THE BILL OF RIGHTS 

of the principal factors that have shaped the Court’s response. From a 
broad perspective, it may be said that the questions raised in these 
cases are all variants of the same fundamental problem: LYhether the 
disputed exercise of po\i.er is compatible n4th preservation of the 
freedoms intended to be insulated by the Bill of Rights. 

I believe it is reasonably clear that the Court, in cases involving a 
substantial claim that protected freedoms have been infringed in the 
name of military requirements, has consistently recognized the rele- 
vance of a basic group of principles. For one, of course, the Court has 
adhered to its mandate to safeguard freedom from excessive en- 
croachment by governmental authority. In these cases, the Court’s 
approach is reinforced by the -American tradition of the separation of 
the military establishment from, and its subordination to, civil author- 
ity. On  the other hand, the action in question is generally defended in 
the name of military necessity, or, to put it another u ay, in the name 
of national survival. I suggest that it is possible to discern in the 
Court’s decisions a reasonably consistent pattern for the resolution of 
these competing claims, and more, that this pattern furnishes a sound 
guide for the future. Aforeover, these decisions reveal, I believe, that 
\\ hile the judiciary plays an important role in this area, it is subject to 
certain significant limitations, \vith the result that other organs of 
government and the people themselves must bear a most heavy re- 
sponsibility. 

Before turning to some of the keystone decisions of the Court, I 
think it desirable to consider for a moment the principle of separation 
and subordination of the military establishment, for it is this principle 
that contributes in a vital \\ ay to a resolution of the problems engen- 
dered by the existence of a military establishment in a free society. 

It is significant that in our o\im hemisphere only our neighbor, 
Canada, and we ourselves have avoided rule by the military through- 
out our national existences. This is not merely happenstance. -1 
tradition has been bred into us that the perpetuation of free govern- 
ment depends upon the continued supremacy of the civilian represen- 
tatives of the people. To maintain this supremacy has ahrays been a 
preoccupation of all three branches of our government. To strangers 
this might seem odd, since our country was born in war. It \vas the 
military that, under almost unbearable conditions, carried the burden 
of the Revolution and made possible our existence as a Sat ion.  

But the people of the colonies had long been subjected to the 
intemperance of military polver. Among the grievous w rongs of 
\vhich they complained in the Declaration of Independence were that 
the King had subordinated the civil power to the military, that he had 
quartered troops among them in times of peace, and that through his 
mercenaries he had committed other cruelties. Our  War of the Rev- 
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olution \\.as, in good measure, fought as a protest against standing 
armies. .\loreover, it \\.as fought largely \\.ith a cir-ilian army, the 
militia, and its great Commander-in-Chief r\ as a cir-ilian at heart. 
.After the \\.ar, he resigned his commission and returned to ci\.ilian 
life. In an emotion-filled appearance before the Congress, his resigna- 
tion \$.as accepted by its President, Thomas Alifflin, \\.ho, in a brief 
speech, emphasized \\.ashington’s qualities of leadership and, ab0r.c 
all, his abiding respect for civil author it^.^ This trait was probablv 
best epitomized \\.hen, just prior to the \\‘ar’s end, some of his officeis 
urged \\’ashington to establish a monarchy, with himself at its head. 
He not only turned a deaf ear to their blandishments, but his reply, 
called by historian Edr\.ard Channing “possibly, the grandest single 
thing in his \\.hole career,”“ stated that nothing had gi\.en him more 
painful sensations than the information that such notions existed in 
the army, and that he thought their proposal “big with the greatest 
mischiefs that can befall my Country.”” 

Such thoughts \\.ere uppermost in the minds of thc Founding 
Fathers \\,hen they drafted the Constitution. Distrust of a standing 
army \\.as expressed by many. Recognition of the danger from Indians 
and foreign nations caused them to authorize a national armed force 
begrudgingly. Their \-iev.point is \\.ell summarized in the language of 
James lladison, I\ hose name \\.e honor in these lectures: 

The veteran legions of Rome n’ere an overmatch for thc undisci- 
plined valor of all other nations, and rendered her the mistress of 
the uwrld. S o t  the less true is it, that the liberties of Rome pro\.ed 
the final victim of her military triumphs; and that the liberties of 
Europe, as far as they ever existed, have, with feu. exce tions, been 
the price of her military establishments. .\ standing P orce, there- 
fore, is a dangerous, at  the same time that it may be a necessary. 
provision. On the smallest scale it has its inconveniences. On an 
extensive scale its consequences may be fatal. On any scale it is an 
ob‘ect of laudable circumspection and precaution. .A u,isc nation 

preclude itself from any resource \\.hich may become essential to 
this safety, u.iU exert all its prudence in diminishing both the 
necessity and the danger of resorting to one \r.hich may be inaus- 
picious to its liberties.6 

1i.i I 1 combine all these considerations; and, \r.hilst it does not rashly 

Their apprehensions found expression in the diffusion of the war 
pon.ers granted the Government by the Constitution. T h e  President 
\\.as made the Commander-in-Chief of the armed forces. But Congress 
\\.as given the port’er to provide for the common defense, to declare 
n’ar, to make rules for the Gor.ernment and regulation of the land and 

3 5  Freeman, George \\ashingun 477 (1952). 
3 Channing, .\ History of the United States 376 (19 I ? ) ,  

324 \f’ritings of \\ashingun 2 7 2  (Fitzpatrick ed. 1938). 
6 T h e  Federalist So. 41. at 2 5 1  (Lodge ed. 1888) (.\ladison). 
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naval forces, and to raise and support armies, with the added precau- 
tion that no appropriation could be made for the latter purpose for 
longer than two years at a time-as an antidote to a standing army. 
Further, provision v a s  made for organizing and calling forth the state 
militia to execute the 1an.s of the Nation in times of emergency. 

Despite these safeguards, the people \\.ere still troubled by the 
recollection of the conditions that prompted the charge of the Declara- 
tion of Independence that the King had “effected to render the mili- 
tary independent and superior to the civil polver.” They were reluc- 
tant to ratify the Constitution nithout further assurances, and thus we 
find in the Bill of Rights Amendments 2 and 3 ,  specifically authoriz- 
ing a decentralized militia, guaranteeing the right of the people to keep 
and bear arms, and prohibiting the quartering of troops in any house 
in time of peace without the consent of the ouner .  Other Aimend- 
ments guarantee the right of the people to assemble, to be secure in 
their homes against unreasonable searches and seizures, and in crimi- 
nal cases to be accorded a speedy and public trial by an impartial jury 
after indictment in the district and state \vherein the crime was 
committed. The  only exceptions made to these civilian trial proce- 
dures are for cases arising in the land and naval forces. .\lthough there 
is undoubtedly room for argument based on the frequently conflicting 
sources of history, it is not unreasonable to believe that our Founders’ 
determination to guarantee the preeminence of civil over military 
power u as an important element that prompted adoption of the Con- 
stitutional Amendments n.e call the Bill of Rights.’ 

Civil supremacy has consistently been the goal of our Government 
from colonial days to these. As late as 1947, when the Department of 
Defense \vas established, Congress specifically provided for a civilian 
chief officer. And m.hen President Truman asked the Congress for an 
amendment to make an exception for a soldier and statesman as great 
as the late George C. .Marshall, serious debate followed before the . k t  
\vas modified to enable him to become Secretary of Defense, and then 
only by a small majority of the total membership of the House and less 
than half of the Senate.* Those who opposed the amendment often 
expressed their high regard for General .Marshall, but made known 
their fears concerning any deviation, even though temporary, from 
our traditional subordination of military to civil power. 

‘See, e.g., Pinkney’s [s ic]  recommendations to the Federal Convention, 2 Records of the 
Federal Convention 341 (Farrand ed. 191 l), and the discussion by Mason and Madison, id. at 
617; Resolutions on Ratification of the Constitution by the States of Massachusetts, New 
Hampshire, New York and Virginia, reprinted in Documents Illustrative of Formation of the 
UnionofAmerican States, H . R .  Doc. No. 398,69thCong., 1st Sess. 1018-20, 1024-44(1927). 

8 T h e  vote in the House was for: 220, against: 105, not voting: 104. In the Senate the vote was 
for: 47, against: 2 1 ,  not voting: 28. 96 Cong. Rec. 14931, 14973 (1950). 

See, e.g., Remarks of Representatives \Volverton and Hoffman and Senators Watkins and 
Cain, 96 Cong. Rec. 14835, 14919, 15177, .\6561 (1950). 
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The  history of our country does not indicate that there has e ~ e r  
been a \r idespread desire to change the relationship bet\\ een the ci\ i l  
government and the militarv; and it can be fairly said that, \\ ith minor 
exceptions, military men throughout our history ha\ e not only recog- 
nized and accepted this relationship in the spirit of the Constitution, 
but that they ha\ e also cheerfully cooperated in presert ing it.  

Thus it is plain that the axiom oisubordination of the military to the 
ci\il is not an anachronism. Rather, it is so deeplv rooted in our 
national experience that it must be regarded as an essential constituent 
of the fabric of our political life. 

But sometimes competing I\ ith this principle-and \\ ith the ”Thou 
Shalt Sots”  of the Bill of Rights-is the claim of military necessity. 
\\‘here such a conflict is asserted before the Court, the basic problem 
has been, as I hale indicated, to determine \\ hether and ho\\ these 
competing claims may be resolved in the frameu ork of a lav suit. 

Cases of this nature appear to me to be di\isible into three broad 
categories. The first in\ ol\.es questions concerning the military estab- 
lishment’s treatment of persons v ho are concededly subject to mili- 
tary authority--\\ hat may be termed the \ertical riach of the Bill of 
Rights \tithin the military. These questions have been dealt n i th  
quite differently than the second category of disputes. in\ol\ ing \i hat 
may be called the horizontal reach of the Bill of Rights. Cases of this 
type pose principally the question I\ hether the complaining party is a 
proper subject of military authority. Finally, there are cases hich do 
not, strictly speaking, in\ol\e the action of the military, but rather the 
action of other go\ ernment agencies taken in the name of military 
necessity. 

So far as the relationship of the military to its o \ \n  personnel is 
concerned, the basic attitude of the Court has been that the latter’s 
jurisdiction is most limited. Thus, the Supreme Court has adhered 
consistently to the 1863 holdingofExparte Vallandigham l o  that it lacks 
jurisdiction to re\ ieu by certiorari the decisions of military courts, 
The cases in uhich the Court has ordered the release of persons 
convicted by courts martial ha\e, to date, been limited to instances in 
\\ hich it found lack of military jurisdiction oier  the person so tried, 
using the term “jurisdiction” i; its narrou est sense. That is, they \\ ere 
all cases in \I hich the defendant \I as found to be such that he \\ as not 
constitutionally, or statutorily, amenable to military justice. Such I\ as 
the classic formulation of the relation betu een civil courts and courts 
martial as expressed in Dynes v. Hoover, l 1  decided in 1857. 

This “hands off” attitude has strong historical support, of course, 
\\ hile I cannot here explore the matter completely, there is also no 

“68 U.S. (1 \ i a l l . )  243 (1863). 
“61 U.S. (20 Ho\\ , )  65 (1857) 
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necessity to do so, since it is indisputable that the tradition of our 
country, from the time of the Revolution until now, has supported the 
military establishment’s broad power to deal with its on n personnel. 
The  most obvious reason is that courts are ill-equipped to deter- 
mine the impact upon discipline that any particular intrusion upon 
military authority might have. hlany of the problems of the military 
society are, in a sense, alien to the problems Lvith Lvhich the judiciary 
is trained to deal. 

Hoivever, the obvious reason is not always the most important one. 
I suppose it cannot be said that the courts of today are more knowl- 
edgeable about the requirements of military discipline than the courts 
in the early days of the Republic. Nevertheless, events quite unrelated 
to the expertise of the judiciary have required a modification in the 
traditional theory of the autonomy of military authority. 

These events can be expressed very simply in numerical terms. .Z 
fell months after Ii’ashington’s first inauguration, our army num- 
bered a mere 672 of the 840 authorized by Congress.12 Today, in 
dramatic contrast, the situation is this: Our  armed forces number t\vo 
and a half million; l 3  every resident male is a potential member of the 
peacetime armed forces; such service may occupy a minimum of four 
per cent of the adult life of the average =\merican male reaching draft 
age; reserve obligations extend over ten per cent of such a person’s 
life; l 4  and veterans are numbered in excess of nventy-two and a half 
million.15 If’hen the authority of the military has such a sweeping 
capacity for affecting the lives of our citizenry, the wisdom of treating 
the military establishment as an enclave beyond the reach of the 
civilian courts almost inevitably is drawn into question. 

Thus it \{.as hardly surprising to find that, in 1953, the Supreme 
Court indicated in Burns v. Wilson that court martial proceedings 
could be challenged through habeas corpus actions brought in civil 
courts, if those proceedings had denied the defendant fundamental 

l 2  Report of Secretary of \Var Knox to the Congress on the .Military Force in 1789, communi- 
cated to the Senate on August 10, 1789, 1 .\merican State Papers-Military Affairs No. I .  . i t  
the time of the Constitutional Convention, consideration was given to limiting the size of the 
National Army for all time to a f eu  thousand men, through express constitutional provision. 2 
Records of the Federal Convention 3 2 3 ,  329, 330, 6 1 6 1 7  (Farrand ed. 1911). 

13T~talstrengthofthearmedforcesonNovember 30, 1961, wasestimated to be 2,780,975 by 
the Directorate of Statistical Services, Office of the Secretary of Defense, Pamphlet 22.1 (Dec. 
20, 1961). 

14The Universal Military Training and Service Act of 195 I ,  8 5  qb) ,  (d), establishes an active 
duty tour of two years and a reserve obligation of six years thereafter, as the norm for all persons 
subject to the Act. 65 Stat. 78 (1951), as amended, 50 U.S.C. App. $3 454(b), (d) (1958). In 
statistics compiled in 1959, the .\merican male between 20 and 25 had a life expectancy of 
another 49.5 years. Nat’l Office of Vital Statistics, Life Tables 5 5-5 (Dep’t of Health, Educ. & 
ITelfare 1959). 

150n June 30, 1960, the Veterans .idministration counted 22,534,000 veterans of all armed 
forces then living. 1960 Adm’r of Veterans .iffairs . inn.  Rep. 6-7 (1961). 

16346 U.S. 137 (1953). 
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rights. T h e  various opinions of the members of the Court in Burns are 
not, perhaps, as clear on this point as they might be. Severtheless, I 
believe they do constitute recognition of the proposition that our 
citizens in uniform may not be stripped of basic rights simply because 
they have doffed their civilian clothes. 

DespiteBurns, ho\t e\ er, it could hardly be expected that the regular 
federal judiciary uould play a large role in regulating the military’s 
treatment of its ov  n personnel. T h e  considerations militating against 
such inter\ ention remain strong. Consequently, more important than 
Burns from a practical point of \ ieu 11 as the action in 195 1 of another 
guardian of the Bill of Rights, Congress, in enacting the Uniform 
Code of hfilitary Justice and in establishing the Court of llilitary 
Appeals as a sort of civilian “Supreme Court” of the military.” T h e  
Code represents a diligent effort by Congress to insure that military 
justice is administered in accord with the demands of due process. 
A4ttesting to its success is the fact that since 195 1 the number of habeas 
corpus petitions alleging a lack of fairness in courts martial has been 
quite insubstantial. l 8  .\loreover, I knon of no case since the adoption 
of the Code in M hich a civil court has issued the 11 rit on the basis of 
such a claim. This development is undoubtedly due in good part to the 
supervision of military justice by the Court oflli l i tary A4ppeals. Chief 
Judge Quinn of that Court has recently stated: 

Fit ileges 
[Illilitary due process begins ith the basic rights and 
defined in the federalconstitution. It does not stop there. he letter 
and the background of the Uniform Code add their \{eight)- de- 
mands to the requirements of a fair trial. llilitary due process is, 
thus, not synonymous \I ith federal cit ilian due process. It is basi- 
cally that, but something more, and something different. l’ 

And the Court of llilitarv Ippeals has, itself, said unequilocally that 
“the protections in the Biil of Rights, except those v hich are eypressly 
o r  by necessary implication inapplicable, are a\ ailable to members of 
our armed forces.”*O 

“See Cniform Code of llilitary Justice. 10 U.S.C. 5 s  86:. 876 ( 1 Y 5 8 ) .  
I s  Similarly. since the adoption of the Uniform Code of liilitary Justice. the Court of Claims 

has not granted relief in the form of back pay to claimants alleging I\ rongful dismissal from 
go\-crnment service through court martial proceedings lacking fundamental fairness. Compare 
Shapiro v ,  L-nited States, 69 F. Supp. 205 (Ct. C1. 1947). 

IgQuinn. The  United States Court of llilitary .\ppeals and llilitary Due Process. 3 5  St .  
John’s L. Rev. 2 2 5 ,  2 3 2  (1Y61). In an early opinion, the Court of llilitary .lppeals said. “ I f .  
because of the peculiarities of the military service. a variation from civilian practice is necessary 
to assure a fair trial, \ \e  should unhesitatingly adopt the procedure best suited to the administra- 
tion of military justice. even though by so doing we may bring about a departure from a prior 
service rule.” United States v. Hemp. 1 U.S .C . l l . . l .  280, 286, 3 C.1l .R.  14. 20 (1052). 
Compare the evolution of the court’s approach to “military due process” in United States 1 ,  

Clay, 1 L.S.C.\l.:\. 74, I C . \ l .R .  74(1051).  \\ith United States v.  Jacoby. 1 1  L- .S .L l l .  4 .  
428. 29 C.1l .R.  244 (1060). 

20United States \ .  Jacohy, supra note 10. at 430-31. 2 Y  C.1l .R.  at 246-4-. 
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Thus our recent experience has shoit n ,  I believe, that the Court of 
hlilitary .Appeals can be an effective guarantor of our citizens’ rights to 
due process u h e n  they are subjected to trial by court martial. 
hloreover, the establishment of a special court to reviev these cases 
obviates, at least to some extent, the objection of lack of familiarity by 
the revienring tribunal with the special problems of the military. In 
this connection, I think it significant that, despite the expanded 
application of our civilian concepts of fair play to military justice, the 
Chairman of the Joint Chiefs of Staff, General Lemnitzer, declared 
not long ago: 

I believe the .Army and the ;\merican people can take pride in the 
ositive strides that have been made in the ayplication of military 

under the Uniform Code of Military Justice. The -Army today 
has achieved the highest state of discipline and good order in its 
his tory. 

These developments support my conviction that the guarantees of our 
Bill of Rights need not be considered antithetical to the maintenance of 
our defenses. 

Severtheless, nre cannot fail to recognize hon, our burgeoning army 
has posed difficult and unique problems for the Court in the applica- 
tion of constitutional principles. Thus,  you may recall the case of 
Specialist Girard,22 u.ho, having been sent to Japan by the ,%rmy, 
contended that the Constitution entitled him to a trial by an LAmerican 
court martial for an offense committed on an .\merican army reserva- 
tion in Japan against a Japanese national. The  surrender of Girard to 
Japanese authorities was consonant v i th  w ell-established rules of 
international law., and the Court’s opinion cited, as its authority, the 
decision of Chief Justice Marshall in The Schooner Ex~hange,’~ written 
in 1812. But the case brought to light some problems we should 
consider in the light of developments unforeseen at  the time the 
Constitution u.as Lvritten: the n.orld-\vide deployment of our citizens, 
called to duty and sent to foreign lands for extended tours of service, 
m.ho may, by administrative decision of &American authorities, be 
delivered to foreign governments for \Ve are fortunate that our 

2 1  Dep’t ofthe . i rmy Pamphlet No. 27-101-18 (Oct. 7, 1959), reprinted in 1960 U.S.C.M..A. 
Ann. Rep. 4. Similar views have been expressed by ranking officers of the Army and Navy. See 
.Army Chiefof Staff General Decker, id., and S a v y  Judge .Advocate General .idmiral klott, An 
.ippraisal of Proposed Changes in the Uniform Code of Military Justice, 3 5  St. John’s L. Rev. 
300 (1961). 

22  Li’ilson v. Girard, 354 U. S. 524 (1957). 
23The  Schooner Exchange v. LtcFaddon, 1 1  C.S. (7 Cranch) 116 (1812). 
24.i recent survey by the Department of Defense lists 19 countries \vith Lvhich the Cnited 

States has entered Status of Forces ‘Agreements similar to the one with which the Court dealt in 
Girard. In addition, this country is signatory to agreements with 56 nations (15 the same as 
S0F. i  signatories) in \vhich military missions (as distinguished from troop deployments) have 
virtual diplomatic immunity. See also U.S. Dep’t of State, Treaties in Force (Jan. I ,  1962). 
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experience in this area has generally been a happy one,25 and thus, to 
date, these constitutional problems have been largely submerged. 

Ho\\.e\.er. unique constitutional questions are. at times. presented 
for decision, \\.hich questions are, in part, an outgro\\.th of our es- 
panded military forces. One of the most recent of these arose in Trop’i.. 
Dulles,26 decided in 1958. In that case the Court considered a pro\,ision 
of our la\\. that acted automatically to denationalize a citizen con\.icted 
of \\.artime desertion by a court martial. Cnder this pro\.ision. o\.er 
7,000 nien u.ho had ser;.ed in the .Army alone, in \\’orld \\.ar 11. \\.ere 
rendered stateless. It \\.as the decision-of the Court that. by this .let. 
Congress had exceeded its constitutional po\\-ers by depriving citizens 
of their birthright. Four members of the Court, of \\-hich I \\ as onc. 
expressed the vie\\. that this la\\., effecti\.ely denying the person’s 
rights to have rights, \\.as a cruel and unusual punishment proscribed 
by the l-;ighth .lmendment. T h e  need for militarv discipline \\ as 
considered an inadequate foundation for expatriaticin. 

T h e  Trop case \\.as an example, really, of ho\\ the Court has gener- 
ally dealt \\ ith problems apart from the authority of the military in 
dealing \\-ith “its o\\-n.” Rather, it \\-as in the line of decisions dealing 
\\.ith attempts of our civilian Government to extend military authority 
into other areas. In these cases \\.e find factors different from those the 
Court must consider persuasive in re\-ie\\. of a soldier’s disciplinary 
con\.iction bv court martial. T h e  contending parties still advance the 
same generai argument: protected liberties versus military necessity. 
Here, ho\\-e\.er, the tradition of exclusive authority of the militarv 
over its uniformed personnel is generally not directly relevant. Her;, 
the Court has usually been of the vie\\. that it can and should make its 
own judgment, a t  least to some degree, concerning the \\.eight a claim 
of military necessi9 is to be given. 

T h e  la-ndmark decision in this field \\.as, of course, Ex parte 
Milligan,*’ decided in 1866. It established firmly the principle that 
when civil courts are open and operating, resort to military tribunals 
for the prosecution of civilians is impermissible. The  events giiing rise 
to the Millzgan case occurred \t.hile \i.e \$.ere in the throes of a great 
Ivar. Hou.ever, the military activities ofthat u’ar had been confined to 
a certain section of the country; in remainder, the civil gol’ernment 
operated normally. In passing upon the \.alidity of a military convic- 
tion returned against hlilligan outside the theater of actual combat, the 
Court recognized that no “gra\.er question” \\.as ever prei-iously before 
it. .\nd yet the Court, speaking through hlr.  Justice Davis, reminded 
us that 

”See Senate Comm. on .Armed S e n  ices, Operation o f  .Article \.II,  S.\TO Status of Forces 

2 6  356 L.S. 86 (IYi8). 
” 7 1  C.S. ( 4  \\.all,) 2 (1866). 

T r ~ a t y ~  S. Rep. So 1041. R7th Cong.. 1st Sess. 2 (1961). 
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by the protection of the lau human rights are secured; u ithdrav 
that protection, and they are at the mercy of u icked rulers, or the 
clamor of an excited people. If there \vas lam to justify . . , 

[Milligan's] military trial, it is not our province to interfere; if there 
was not, it is our duty to declare the nullity of the whole proceed- 
ings.28 

I do not propose to discuss in detail other cases that have been 
decided in a Lvartime context, for the risk is too great that they lie 
outside the mainstream of American judicial thought. \Tar is, of 
course, a pathological condition for our Nation. Military judgments 
sometimes breed action that, in more stable times, would be regarded 
as abhorrent. Judges cannot detach themselves from such judgments, 
although by hindsight, from the vantage point of more tranquil times, 
they might conclude that some actions advanced in the name of 
national survival had in fact overridden the strictures of due process.29 

Obviously such a charge could not be made against the Court in the 
Milligan case. However, some have pointed to cases like the compan- 
ion decisions of Hirabayasbi v. United States 30 and Korematsu v. United 
States31 as aberrational. There, you will recall, the Court sustained the 
program under which, shortly after the attack on Pearl Harbor, over 
100,000 Japanese nationals and citizens of that ancestry living in the 
western United States \\.ere, under Executive Order, with congres- 
sional sanction, placed under curfew and later excluded from areas 
uithin 750 miles of the Pacific Coast or confined in government 
detention camps. 

\Vhatever may be the correct view of the specific holding of those 
cases, their importance for present purposes lies in a more general 
consideration. These decisions demonstrate dramatically that there 
are some circumstances in which the Court will, in effect, conclude 
that it is simply not in a position to reject descriptions by the Executive 
of the degree of military necessity. Thus, in a case like Hirabayashi, 
only the Executive is qualified to determine \vhether, for example, an 
invasion is imminent. In such a situation, where time is of the essence, 
if the Court is to deny the asserted right of the military authorities, it 
must be on the theory that the claimed justification, though factually 
unassailable, is insufficient. Doubtless cases iiiight arise in which such 
a response would be the only permissible one. A%fter all, the truism 

I*Id. at 119. 
191n times of stress, the Court is not only vulnerable, to some extent, to the emotions of our 

people, but also to action by Congress in restricting what that body may cinsider judicial 
interference with the needs of security and defense. Following the Civil \Tar, Congress actually 
exercised its constitutional powers to provide for the rules governing the appellate jurisdiction of 
the Supremecourt,  forthisverypurpose. See Ex ParteMcCardle, 7 3  C.S. (6LTall.) 318(1867); 
74 C.S. (7 LTaII.) 506 (1868). 

30320 U.S. 81 (1943). 
3 1  3 2 3  C.S. 214 (1944). 
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that the end does not justify the means has at least as respectable a 
lineage as the dictum that the pou'er to \+.age u.ar is the po\\.er to \{.age 
u.ar ~ u c c e s s f u l l y . ~ ~  But such cases umuld be extraordinary indeed. 

The  consequence of the limitations under \\.hich the Court must 
sometimes operate in this area is that other agencies of government 
must bear the primary responsibility for determining \\.hether specific 
actions they are taking are consonant n.ith our Constitution. To put it 
another u.ay, the fact that the Court rules in a case 1ikeHirabayushi that 
a given program is constitutional, does not necessarily ans\\.er the 
question n.hether, in a broader sense, it actually is. 

There  is still another lesson to be learned from cases like 
Hirubayashi. !\'here the circumstances are such that the Court must 
accept uncritically the Government's description of the magnitude of 
the military need, actions may be permitted that restrict individual 
liberty in a grievous manner. Consequently, i f  judicial review is to 
constitute a meaningful restraint upon un\\,arranted encroachments 
upon freedom in the name of military necessity, situations in u.hich 
the judiciary refrains from examining the merit of the claim of neces- 
sity must be kept to an absolute minimum. In this connection, it is 
instructive to compare the result in Hirabuyashi n.ith the result in cases 
that have been decided outside the context of \\'are 

In times of peace, the factors leading to an extraordinary deference 
to claims of military necessity have naturally not been as \\.eighty. 
This has been true even in the all too imperfect peace that has been our 
lot for the past fifteen years-and quite rightly so,  in my judgment. It  
is instructive to recall that our Nation at the time of the Constitutional 
Convention \\.as also faced \t+h formidable problems. The English, 
the French, the Spanish, and various tribes of hostile Indians \\.ere all 
ready and eager to subvert or occupy the fledgling Republic. 
Severtheless, in that environment, our Founding Fathers concei\.ed a 
Constitution and Bill of Rights replete \\.ith provisions indicating their 
determination to protect human rights. There \\.as no call for a garri- 
son state in those times of precarious peace. \Ye should heed no such 
call no\$.. If \\.e \\.ere to fail in these days to enforce the freedom that 
until no\\. has been the .American citizen's birthright, \\.e \\.auld be 
abandoning for the foreseeable future the constitutional balance of 
po\t.ers and rights in \\.hose name \i.e arm. 

Moreover, most of the cases the Court has decided during this 
period indicate that such a capitulation to the claim of military neces- 
sity n.ould be a needless sacrifice. These cases have not been argued or 
decided in an emergency context comparable to the early 1940's. 
There has been time, andtime provides a margin of safety. There has 

32 ChiefJustice Hughes. speaking for the Court in Home Bldg. & Loan .\ss'n v ,  Blaisdell, !YO 
C.S. 398, +26 (1934). 
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been time for the Government to be put to the proof Lvith respect to its 
claim of necessity; there has been time for reflection; there has been 
time for the Government to adjust to any adverse decision. The  
consequence is that the claim of necessity has generally not been put to 
the Court in the stark terms of a Hirubuyushi case.33 

excellent example of the approach adopted by the Court in the 
recent years of peacetime tension is its disposition of the various cases 
raising the question of court-martial jurisdiction over civilian depen- 
dents and employees of the armed forces overseas. Such jurisdiction 
M as explicitly granted by the Uniform Code of Military Justice, and 
hence the issue \\as u.hether the statutory provision was constitu- 
tional. 

In \!hat the Court came to recognize as a hasty decision, this 
exercise of jurisdiction M as at first sustained in the most striking of the 
cases presenting the problem-the trial of the wife of an American 
soldier for a capital offense. During the summer following that deci- 
sion, a rehearing \vas considered and finally ordered. T h e  next June, 
the rewritten, landmark decision of Reid v. Covert 34 struck dowm this 
exercise of military jurisdiction as an unconstitutional expansion of 
Congress’ po\ver to provide for the government of the armed forces. In 
1960, Reid v .  Covert  as followed by the Court in similarly invalidat- 
ing court-martial convictions of civilians accompanying and those 
employed by our services overseas, whether or not the offenses for 
which they had been convicted \I ere punishable by death.35 

331n this connection, \ve might also consider and compare the cases of Ex parte Quirin, 317 
U.S. 1 (1942), and .\bel v.  United States, 362 U.S. 2 1 7  (1960). The  former came before the 
Court at the outset of LVorld LVar 11, at a time \vhen the outlook for the survival of the free world 
\\.as dim. O n  the floor of Congress, fears were expressed that Hitler could subdue the country 
even tvithout an invasion, through the use of ”fifth columnists” and German allies thought to 
exist in every State of the Union. See 87 Cong. Rec. 5 5 5  (1941). LVhen a small group of Nazi 
saboteurs \vas discovered on our shores, they were brought before a military tribunal-not our 
civilian courts. They \Yere treated as w artime belligerents and spies, and ordered executed. The  
Supreme Court denied an application for a Lvrit of habeas corpus, sustaining the military’s 
jurisdiction. 

However, when, in June 1957, Rudolph .\bel was apprehended in his New York hotel room 
and identified as a Colonel in the Russian army, he was not brought before a court martial. .\ full 
civilian trial, with all the safeguards of our Bill of Rights, \vas accorded this agent of our 
adversary. .\bel brought his case to the Supreme Court claiming the protection of our Constitu- 
tion. I was among those who dissented from the Court’s judgment that he had not been the 
subject of a constitutionally proscribed search and seizure, But all of the opinions reiterated our 
fundamental approach-that neither the nature of the case nor the notoriety of the defendant 
could influence our decision on the constitutional issue presented. 

Cf. In re Yamashita, 3 2 7  U.S. 1 (1946), in which the Court denied habeas corpus relief to an 
officer of the enemy vanquished in a war fought in the cause of the Constitution, but who for his 
Lvartime actions, \vas subjected to an .\merican military court whose procedures were question- 
ably squared w,ith the spirit of due process. 

34354 U.S. 1 (1957), uithdrawing 3 3 1  C.S. 487 (1956). 
35.11cElroy v. United States ex rel. Guagliardo, 361 U.S. 281 (1960) (employee-noncapital 

offense); Grisham v. Hagan, 361 U.S. 278 (1960) (employee--capital offense); Kinsella v. 
United States ex rel. Singleton, 361 U.S. 234 (1960) (dependent-noncapital offense). 
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Several features of these cases are \\.orthy of note. First of al l ,  the 
urgency of \\.artime \\.as absent, Extended analysis and deliberation 
on the part of the parties and the Court were possible. Secondly, 
\i.hile, of course, the Government rested heavily upon a claim of 
military necessity, that claim could not be pressed \\,ith the same force 
that it \\.as in Hirabayashi. Alternative methods of dealing ui th  the 
military's problems could be considered. Indeed, the Court itself 
suggeskd a possible alternati\-e in one of its opinions-the creation of 
a military sen-ice akin to the Seabees to secure the services theretofore 
performed by ci\-ilians. .And finally, the extension of military jurisdic- 
tion for \\-hich the Government contended \\.as extraordinarily broad. 
At that time. there \\.ere 450,000 dependents and 25,000 civilian 
employees overseas.36 \\'e could not safely deal with such a problem 
on the basis of what General rinthony \\.ayne did or did not do to 
camp follo\\-ers a t  frontier forts in the last decade of the 18th Century. 
In short, as in the case of trials of persons \\.ho are concededly part if 
the military, the burgeoning of our military establishment produced a 
situation s; radically different from \\.hat the country had kno\\-n in its 
distant past that the Court \\.as required to return to first principles in 
coming to its judgment. 

A\nother decision of the Court that is of significance in connection 
\\.ith the considerations I have been discussing \\.as Toth ,c. Quarles. 3 7  

There the Court held that a \-eteran holding an honorable discharge 
could not be recalled to active duty for the sole purpose of subjecting 
him to a court martial prosecution for offenses committed prior to his 
discharge. The  question \\.as of enormous significance in the context 
of present day circumstances, for the ranks of our veterans are esti- 
mated to number more than tn.enty-tn.o-and-a-half-million. Thus a 
decision adverse to the petitioner \\.auld have left millions of former 
servicemen helpless before some latter-day revival of old military 
charges. So far as the claim of military necessity \\.as concerned, the 
facts \\'ere such that the Court regarded itself as competent to deal 
\r.ith the problem directlv. J l r .  Justice Black, speaking for the Court 
said; 

It is impossible to think that the discipline of the Airmy is going to 
be disrupted, its morale impaired, or its orderly rocesses dis- 

lvhen thev are actually civilians. . . . Free countries of the vmrld 
have tried to restrict military tribunals to the narron'est jurisdiction 
deemed absolute1 essential to maintaining discipline among troops 

turbed, by giving ex-servicemen the benefits of a civi P ian court trial 

in active service. & 

36Brieffor Petitioner. the Secretary of Defense, pp. 12.  71. 1 1 0 - 1  1. .\lcElroyv. Cnited States 

37United Stares ex rel. Toth v. Quarles, 350 U.S. 1 1  ( 1 9 5 5 ) .  
38 Id. a t  2 2 .  

ex.  r d  Guapliardo. 361 U.S.  281 (1960). 
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Attempts a t  extension of military control have not, of course, been 
confined to the field of criminal justice, nor have all of them been 
decided on constitutional grounds. Harmon i'. Brucker 3 9  brought to the 
Court the Army's claim that it had the authority to issue to a draftee a 
discharge less than honorable on the basis of certain activities in Lvhich 
the soldier was said to have engaged prior to his induction, and which 
the Army thought made him a security risk. Again, the gravity of the 
constitutional issues raised was underscored by the existence of our 
system of peacetime conscription, for the sustaining of the Army's 
claim \+rould have affirmed its authority to affect the pre-service 
political activities of every young American. A notable feature of the 
case was that the Solicitor General conceded that, if the Court had 
jurisdiction to rule upon the action of the Secretary of the Army, his 
action should be held to be unconstitutional. Thus  the Government's 
case was placed entirely upon the asserted necessity for, and tradition 
of, the exclusile authority of the Secretary to act with unre\iewable 
discretion in the cases of this nature. The  Court, howe\er, found it 
unnecessary to reach constitutional issues. It disposed of the case on 
the non-constitutional ground that the Secretary lacked statutory 
authority to condition the type of discharge he issued upon any 
behavior other than that in which the soldier engaged during his 
period of service. Such emphasis upon proper directives by Congress 
with respect to these problems, may be regarded as, in part, a further 
reflection of the principle of subordination of the military establish- 
ment to civil authority. 

I cannot, of course, discuss more than a handful of the Supreme 
Court decisions bearing upon the military establishment's efforts to 
extend the scope of its authority in one way or another beyond service 
members. The cases I have dealt with, however, disclose what I 
regard as the basic elements of the approach the Court has followed 
with reasonable consistency. There are many other decisions that 
echo that approach, and there are some, to be sure, that seem incon- 
sistent with it. But I would point toDuncan w. Kahanam~ku,~' in which 
the Cour t  held,  in the spirit of Milligan, al though on non- 
constitutional grounds, that, after the Pearl Harbor attack, civilians in 
the HaLvaiian Islands u.ere subject to trial only in civilian courts, once 
those courts were open. And, of course, there have been a number of 
cases that, likeHarmon w. Brucker, emphasize the Court's biew that the 
military, like any other organ of government, must adhere strictly to 
its legislative mandate.41 

39 3 5 5  U.S. 579 (1958). 
40327 U.S. 304 (1946). Cf. Madsen v .  Kinsella, 343 U.S. 341 (1952). 
*IFor example, in Bell v.  United States, 366 U.S.  393 (1961), the Army was challenged for 

declining to pay former soldiers u ho, during the Korean \Var, and u hile prisoners of war of the 
enemy, had betrayed some fellou prisoners and had refused initial opportunities for repatria- 
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O n  the \\-hole, it seems to me plain that the Court has \-ie\\ed the 
separation and subordination of the military establishment as a com- 
pelling principle. \\'hen this principle supports an assertion of sub- 
stantial violation of a precept of the Bill of Rights, a most extraordi- 
narv she\\ ing of military necessity in defense of the Sation has been 
required for the Court io conclude that the challenged action in fact 
squared \\ ith the injunctions of the Constitution. \\'bile situations 
may arise in \\.hich deference by the Court is compelling, the cases in 
\\.hich this has occurred demonstrate that such a restriction upon the 
scope of re\.ie\\. is pregnant \\.ith danger to indit-idual freedom. Fortu- 
nately, the Court has generally been in a position to apply an exacting 
standard. Thus.  although the dangers inherent in the existence of a 
huge militarv establishment may \\.ell continue to gro\\.. \\.e need ha\.e 
no feeling (;f hopelessness. Our  tradition of liberty has remained 
strong through recurring crises. \ \ ~ e  need only remain true to it. 

The  last phase of the problem of the military in our society-the 
relationship of the military to civil government and affairs-is much 
more complex, and also perhaps much more important, than the 
subjects I have just discussed. 

This relationship of the military to the rest of us raises issues that are 
less graphic, less tangible, less amenable to revieu. or control by the 
courts. This aspect of the problem encompasses not only actions taken 
bv our civil government in the name of defense that may impinge upon 
individual rights, but also matters such as the influence exerted on the 
civil government by uniformed personnel and the suppliers of arms. 
Such problems are not al\i.ays clearly visible. Nor is the impact of our 

tion. Despite the absence of any authcirity for \\ ithh(i1ding the pay earned and accrued by these 
rnen to the dares of their \\ ell-deserwd dishonorable discharges, the Arm>- refused to make 
payment. 1 s  the \ituation \ \ a s  summarized by the dissenting judge in the (;ourt ( i f  (:lainis. 
"Finding nothing in the la\\ books tu justify its refusal to pa>- these mcn. it thrcn the b(ioks a\\ :I? 
and just refused tii pay them. I t  could have set before these confused young men a better example 
c ~ f  government hy la\\ . "  181 F. Supp. 668, 67.5 ((;t. CI. lY60). \\'e agreed. 

In similar vein have been the series ( i f  decisions concerning thc crinscription procedures of  the 
Selecti\-e Service System. For example, this Term \ \ e  have again had occasion to consider a 
con\  iction based on a n  alleged failure (if a registrant to nutify his draft board of a change ( i f  

address. i f t e r  three unsuccessful prosecutions for draft e \  asion. the Givernment secured a 
belated indictment. crinvicti(~n and three-year prison sentence for the young nian's quc\ t imahle  
failure to notify his board promptly o f a  changc of address. But. from the record, it seemed clear 
that it \ \as  the registrant's annoying persistence in pursuing appellate rights to secure an 
euemption from active duty  in a claim of being a minister of Jehovah's \\'itnesses. that underlay 
the course of  prosecution. \'enus v. United States. 368 L.S. ?45 (1Y61) (mem.) .  In I Y i C ,  in 
Gonzales \-. United States. 348 L.S. 407 (19.55). \re vere  faced u i th  a conviction for draft 
e\ asion, in \I hich the draftee had not been accorded the simple right (ifexamining a Department 
of Justice memorandum contesting his claims that he \I as a conscientious cibject(~r. and \\ hich 
memorandum had been presented to a Selective Servicc appeal biiard in revie\\ ing Gonzales' 
classification. Cnderstandably, \ \ e  held that althuugh the needs of the . i rmy \\ere great. it had 
to be fair in abiding by the la\\ under ivhich it sought conscripts. .In additional factor of 
importance about these cases is that under the Selective Service la\\ , \ iolation ~f the call to 
military duty is a civil offense. punishable only in the civilian courts. 
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enormous financial, human and resource commitment to the needs of 
defense easy to measure.42 lMoreover, these problems often do not 
arise in a factual context suitable for a lawsuit and judicial review. 
Still, “cases and controversies” have occasionally arisen in recent years 
that suggest the magnitude of the difficulties we face. 

Looking first at perhaps the broadest aspect of the problems gener- 
ated by our defense needs, we could consider the question whether the 
industries basic to our defense are in all respects to be treated as 
“private” industry. In wartime, the total mobilization of our economy 
with its rationing, allocation of materials and manpower, and price 
and wage controls are acceptable restrictions for a free society locked 
in combat. T h e  just compensation and due process provisions of the 
Constitution may be strained at such times. ,4re they to receive similar 
diminished deference in these days of “cold war”? This alone is a 
subject worthy of the most extended discussion. I can do no more here 
than suggest its pertinency. But it has been thrust upon the Court with 
a requirement for prompt decision in recent years. 

You will recall the case of Youngstown Sheet t& Tube v .  Sawyer,43 in 
which, in the midst of our military operations in Korea, the Court held 
that the President lacked the power, without specific Congressional 
sanction, to seize and operate the Nation’s steel industry following its 
shut-down by a nation-wide strike. The  numerous and lengthy opin- 
ions of the various members of the Court reveal the tremendous 
complexity of the issues such a case presents. And on what may the 
courts rely in such litigation? Consider these words from ,Mr. Justice 
Jackson’s concurring opinion: 

A judge . . . may be surprised at the poverty of really useful and 
unambiguous authority applicable to concrete problems . . . as 
they actually present themselves. Just what our forefathers did 
envision, or would have envisioned had they foreseen modem 
conditions, must be divined from materials almost as enigmatic as 
the dreams Joseph was called u n to interpret for Pharoah. A 
century and a half of partisan &ate and scholarly speculation 
yields no net result but only supplies more or less a t quotations 
from respected sources on each side of any question.$hey lar ely 
cancel each other. A4nd court decisions are indecisive because o P the 
judicial practice of dealing with the largest questions in the most 
narrow ~ v a y . ~ ~  

The  result in the Yoangstown case may be compared to the decision 

4*The Defense Department now spends over 50% of the total federal budget, a sum almost 
10% of our gross national product. I t  is estimated that 10% of the entire national labor force is, in 
some manner, employed in defense industries or the defense establishment itself. See N.Y. 
Times, .May 21, 1961, p. 48. cols. 4- 5 ;  U.S. Dept. of Commerce, Statistical hbstract of the 
United States 2 3 5 ,  301 (1961). 

43343 L.S. 579 (1952). 
‘‘1d. at 634-35. 
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seven years later in United Steelcorkers of America v. United States,45 a 
decisicin reached during a time that no actual armed conflict engaged 
this country. There, the Court upheld a finding that since one per cent 
of the Sation’s steel industry output \\.as needed for defense purposes, 
the President had the authority, under the Taft-Hartley . ic t ,  to enjoin 
the union from continuing its strike, at least for eighty days. T h e  
critical factor upon \\.hich the injunction \\.as based and sustained \\.as 
a determination that even the temporary unavailability of one per cent 
of the industrv’s output might imperii the Sation’s safety. Consid- 
erations that the injunction might infringe upon the vwrkers’ constitu- 
tional rights of free association, o r  perhaps the right not to \i.ork, fell, a t  
least temporarily, before these findings, Should Congressional 
inter\-ention-the difference bet\\.een the Youngstocn and Steehorkers 
cases-be so decisi1.e‘ \\'auld recourse to Taft-Hartley or  other legis- 
lation by President Truman in 1952 have a\.oided the issues that made 
the Youngstozn case so difficult? \\~e need not, indeed cannot, ansn’er 
that no\\.. Ho\\ et-er, these cases illustrate the extent to \i,hich public 
and pri\.ate interests merge and clash in controversies so vitally affect- 
ing the securitv of the Sation.  The  resolution of such cases is made no 
more simple o; certain by the multitude of considerations that. \\,bile 
indisputably rcle\,ant, are outside the records before the courts. 

O n  a less grand scale than the steel industry litigation, but perhaps 
no less significant, are the cases that ha\.e stemmed from the competi- 
tion bet\\ een the claims of national security and personal rights. The  
bulk of the many recent decisions concerning the contempt power of 
Congressional committees pro\-ides a graphic illustration. Some be- 
lieve that these cases may be disposed of bv the Court’s balancing of 
the securitv of the Sation against the Geedorn of the individual 
litigant. If ;hex  are the appropriate \i.eights to put in the scales, it is 
not surprising that the balance is usually struck against the individual. 
If balance \\.e must, I \\.onder \i.hether on the individual’s side \\‘e 
might not also place the importance of our survival as a free nation. 
T h e  issue, as I see it, is not the individual against society; it is rather 
the \\.ise accommodation of the necessities of physical survi1.d \\ ith 
the requirements of spiritual survival. Lincoln once asked, ”[Is] it 
possible to lose the nation and yet preserve the Constitution?”46 His 
rhetorical question called for a negative ans\\.er no less than its corol- 
lary: “Is it possible to lose the Constitution and yet preserve the 
Nation?” Our  Constitution and Sation are one. Neither can exist 
n.ithout the other. It is \i.ith this thought in mind that we should gauge 
the claims of those \\-ho assert that national security requires \\,hat our 
Constitution appears to condemn. 

‘“61 L.S. 39 ( I Y i Y ) .  
4 6  10 (;omplete \\arks ( ~ f  . lbraharn  Lincoln 66 (Siicolay and Hay ed. 1 8 Y 4  
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Naturally the radiations of security requirements have come before 
the Court in contexts other than Congressional investigations. Even 
more closely connected u.ith the defense effort have been the decisions 
concerning the right to employment in government and industry. 

One may compare, for example, the 1959 case of Greene v. 
McElroy 4 7  Lvith last Term’s decision in Cafeteria Workers v .  McElroy.48 
In the former, a serious constitutional issue was raised by the Navy’s 
action in denying, on questionable grounds, security clearance to a 
privately employed aeronautical engineer. This, in turn, effectively 
precluded him from pursuing his occupation. The Court was able, 
hou.ever, to dispose of the case on the non-constitutional ground that 
requirements of confrontation prescribed by existing law had Lvrong- 
fully been ignored.49 In Cafeteria Workers, on the other hand, where a 
short-order cook employed by a concessionaire on a military base was 
summarily refused further security clearance without hearing, expla- 
nation, or opportunity to rebut, the Court reached the constitutional 
question and, by a five-to-four vote, decided it against the employee. I 
joined Mr. Justice Brennan’s dissent, Lvhich took the position that the 
Court, Lvhile conceding petitioner’s right not to be injured arbitrarily 
by the Government, in fact made that right nonenforceable by refus- 
ing to accord petitioner any procedural protection. 

One of the principal difficulties presented by these “security risk” 
cases is that the claim of necessity takes the form of an assertion of the 
right of secrecy. Thus,  the claim, by its very nature, tends to restrict 
the ability of the Court to evaluate its merit. This in turn impairs the 
efficacy of judicial review as an instrument for preserving the guaran- 
tees of the Bill of Rights. Il’hile the dilemma is in some cases serious, 
Cafeteria Workers, the most recent expression of the Court’s vieLvs on 
the subject, does not, in my judgment, represent a satisfactory 
guidepost for resolution of the problem. 

Our  enormous national commitment of defense m 4 1 ,  of course, pose 
still additional, difficult problems for the courts. \!’e have, in the past 
considered,jO and urill probably be called upon in the future to revie\v, 

*’ 360 C.S. 474 (1959). 
48367 U.S. 886 (1961). 
*’For decisions in a comparable vein, see Cole v. Young, 351  C.S. 536 (1956), limiting, 

through interpretation to those in“sensitive” positions, the power of the Executive summarily to 
dismiss government employees in the interest of “national security”; Vitarelli v. Seaton, 359 
U. S. 5 35 (1959), requiring government agencies dismissing employees in nonsensitive positions 
on security grounds, to afford the employees an opportunity to see the charges against them and 
to confront adverse witnesses; Kent v .  Dulles, 357  L.S. 116 (1958), upholding the right of 
citizens to travel freely in the absence of compelling restrictions clearly to be found in Congres- 
sional action. 

50 See, e.g., 1lcKinneyv. Llissouri-K.-T.R.R., 357 U.S. 263 (1958); Hyland v. \.Vatson, 287 
F.2d 884 (6th Cir.), cert. denied, 368 U.S. 876 (1961). Cf. the recent decision of Australia’s 
highest court invalidating a far reaching veteran’s preference statute on the ground that with the 
LVorld LVar I1 emergency past, the war power justification for such laws, under the .iustralian 
Constitution, had ceased. Illawarra District County Council v. LVickham, 101 Commw. L.R. 
487 (.iustl. 1959). 
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cases arising o u t  of the effort to accord our large number of i'eterans 
special compensation or preferences in return for their ser\.ice to the 
country. \\-bile recognizing the need for such programs, \\.e arc also 
asked to consider to \{.hat extent such preferences impinge on oppor- 
tunities of other citizens, whose public service and \\.elfare are no less 
deserving of recognition. Questions concerning the re\-ie\\. of militar!- 
procurement, in the light of claims of emergency need, expert judg- 
ment and secrecy of information are still largily unresol\.ed. The 
problem of the extent to \\.hich members of the armed forces may 
properly express their political \-ie\\,s to other troops, particularly 
subordinates in the chain of command, and to the public at large, are 
subjects of controversy. Questions of the right of the people to kno\\. 
\\.hat their go\-ernment is doing, their right to trai-el, speak, congre- 
gate, believe, and dissent \\.ill arise again and again. I t  is to the courts 
that the task of adjudicating many of these rights is delegated. I am one 
\\.ho believes firmly that the Court must be vigilant against neglect of 
the requirements ;)f our Bill of Rights and the personal rights that 
document \\.as intended to guarantee for all time. Legis1atii.e or execu- 
tive action eroding our citizens' rights in the name of security cannot 
be placed on a scale that \\.eighs the public's interest against that of the 
individual in a sort of "count the heads" fashion. Democracy under 
our Constitution calls for judicial deference to the coordinate branches 
of the Government and their judgment of I\ hat is essential to the 
protection of the ra t ion .  But it calls no less for a steadfast protection 
of those fundamentals imbedded in the Constitution, so incorporated 
for the express purpose of insulating them from possible excesses of 
the moment. Our  history has demonstrated that \{.e must be as much 
on guard against the diminution of our rights through excessi1-e fears 
of our security and a reliance on military solutions for our problems by 
the civil government, as \\.e are against the usurpation of civil author- 
ity by the army. That is the important lesson of the Court cases, most 
of \\.hich have arisen not through the initiative of the military seeking 
pon'er for itself, but rather through governmental authorization for  
intervention of military considerations in affairs properly reseri-ed to 
our civilian institutions. 

In concluding, I must say that 1 ha\.e, of course, not touched upon 
every type of situation having some relation to our military establish- 
ment which the Court considers. Those to u.hich I have pointed might 
suggest to some that the Court has at times exceeded its role in this 
area. Aly vien. of the matter is the opposite. I see hou. limited is the 
role that the courts can truly play in protecting the heritage of our 
people against military supremacy. In our democracy it is still the 
Legislature and the elected Executive \\.ho have the primary responsi- 
bility for fashioning and executing policy consistent \\.ith the Con- 
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stitution. Only an occasional aberration from norms of operation is 
brought before the Court by some zealous litigant. Thus Lve are 
sometimes provided \vith opportunities for reiterating the fundamen- 
tal principles on Q hich our country was founded and has gronn 
mighty. But the day-to-day job of upholding the Constitution really 
lies elseLvhere. It rests, realistically, on the shoulders of every citizen. 

President Eisenhower, as he left the \Yhite House only a year ago, 
urged the ,American people to be alert to the changes that come about 
by reason of the coalescence of military and industrial power. His 
Lvords were these: 

[Tlhis conjunction of an immense military establishment and a 
lar e arms industry is new in the American experience. The total 

every state house, every office of the Federal Government. . . . 
[\V]e must not fail to comprehend . , , [the] rave implications. 

structure of our society. 
[\V]e must guard against the acquisition of unwarranted influ- 

ence . . . by the military-industrial complex. , . , 

\Ve must never let the weight of this combination endanger our 
liberties or democratic processes. \Ye should take nothing for 
granted. Only an alert and knowledgeable citizenry can compel the 
pro er meshing of the . . , machinery of defense with our peaceful 

gether.51 

in a uence-economic, political, even spiritual-is felt in every city, 

Our toil, resources and livelihood are all invo B ved; so is the very 

met K ods and goals, so that security and liberty may prosper to- 

Coming from one who was our great Field Commander in \Vorld 
\Var I1 and for eight years Commander-in-Chief as President of the 
United States, these words should find lodgment in the mind of every 
American. It is also significant that both his predecessor and his 
successor have conveyed the same thought in slightly different 
words.j2 I am sure that none of them thought for a moment that 
anyone was deliberately trying to change the relationship between the 
military and the civil government. But they realized, as \ve all must, 
that our freedoms must be protected not only against deliberate 
destruction but also against unwitting erosion. 

\.Ve may happily note that the Constitution has remarkably weath- 

‘l\-.E’. Times, Jan. 18, 1961, p. 22, cols. 5 ,  6. 
’* President Kennedy, in his special message to Congress on the defense budget delivered 

shortly after taking office, declared, “Neither our strategy nor our psychology as a nation-and 
certainly not our economy-must become dependent upon our . . . maintenance of a large 
military establishment. . , . Our arms must be subject to ultimate civilian control and com- 
mand at all times. . . .” N.Y. Times, March 29, 1961, p. 16, cols. 1, 2 .  

Similarly, President Truman, on such occasions as his message to Congress urging the 
creation of a single Department of Defense, over which a civilian would preside, and his removal 
of General Mac.\rthur as Commander of United Sations forces in Korea, reiterated these 
beliefs. 1945 Public Papers ofthe Presidents of the United States: Harry S. Truman 554-55,  558 
(1961); 2 Truman, .Memoirs 449 (1956). 
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ered a variety of crises. Some \\.ere as acute as those \i.e face today. 
Today, as alwavs, the people, no less than their courts, must remain 
vigilant to preserve the principles of our Bill of Rights, lest in o u r  
desire to be secure \\.e lose our ability to be free. 
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DEFINITION AND GROWTH: ROSS ON 
THE HISTORICAL BACKGROUND OF THE 

1968 ACT 
The desecration of library books by marginal comment or re- 

mo\ al  of pages is not to be espoused. In one \\ ay, ho\ve\ er, such 
actions ma be taken as a measure of the utility of those articles so 

Journal (USN) held by each of tu o major libraries. 
\\hen President Johnson signed the Military Justice Act of 1968 

into la\\ , he issued a statement briefly outlining the legal condition 
of American military personnel a t  various times in our history. He 
marked this Il\ct as an advance equal to the promul ation of the 
Uniform Code of llilitary Justice in 1951 and sai cf of the ne\\ 
statute’s \ alue to military personnel, “I am glad it goes to the root of 
the system they defend for all of us-the right of every citizen to 
justice and fairness under the lam . ’ ’ z  

The genesis of this landmark legislation is a challen ing case 

change and those \x hich resist change appear and fade au ay; com- 
petition among interest groups for attention from the legislature 
causes delicate maneuvering and outcomes are governed by a host 
of external factors; finally, the adversary s stem hammers out 

at a time \Then the Congress is ready and “law” is made. 
That legislative history is equally valuable for the detail in which 

it exposes the grou th of interplay bet\\ een civilian and military 
lan . General Crou der spent years trying to get the 1916 ,Articles of 
\Yar through Con ress; his disagreements \vith General .%me11 
N ere publicly airet  in the committee battles preceding enactment 
of the 1920 .Articles; and the Code of 195 1 followed years of civilian 
studies, inter-service dispute, and extended hearings by both the 
House and Senate. Houever, all of those mere dominated by a 
latent civilian-military confrontation \\ hich tended to cloud sub- 
stantive issues. The rogress of the 1968 .Act \vas not immune from 

increasingly to dominate the process. “Reconciliation” might be the 
best one ord for this ne\\ flavor because the civilian proponents of 
chan e found stron support from military sources on many points 

tion of their arguments for unique military procedures and stand- 
ards in many cases. ;111 \\as not peace and gentleness, but the 

abused. T g is selection \\as torn from the collection of The JAG 

study in the general question of hov lau develops: the B orces for 

something not totally objectionable to any oft  B e major participants 

some of the same P orces, but a distinctly different flavor came 

and t a e defenders o F the military system found a surprising recogni- 

’ Since restored through the courtesy of the . k m y  Library. 
*The full text is set out at 2 3  J.\G J .  130 (1969). 
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revailing sentiment as for progress v ithin mutually acceptable 
Emits. 

Captain Ross ,  J;\GC, U S S R ,  pro\ ides the necessarj- 
background of this legislation and cogently summarizes the major 
changes. He identifies the impetus for change in most cases, and 
establishes a careful "audit trail" of each major chan e. There are 
further comments on this .\ct in the same issue of TheyAGJoumal; a 
collection of others meriting notice is p r o ~ i d e d . ~  

31iounts and Sugarman. The Milita~yJustiie A r t  of1968.  5 5  .\.B..\.J. -170 (196Y); 
Hannigan, ,Vlunualfor Courts-Martial, 1969 (Rer idEdi t ion) ,  11 ;\FJ.\G L. Rt\ . 1 7 2  
(1969): 1lcCoy. Due Process for Serricernen-The MilitaryJustiie Act of 1968, I 1  1111.. L.  
RE.\ ,  66 (1969);see Synposium-L~ditary L a c .  10 .\\I. CRISI. I*. R E \ .  1 (1971). 
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THE MILITARY JUSTICE ACT OF 1968: 
HISTORICAL BACKGROUND? 

Joseph E.  Ross” 

LAlmost immediately after the Uniform Code of Military Justice 
\vent into effect on .May 3 1,  195 1,  recommendations for improvement 
of the new system of military justice began to be made-by the 
services, by the judges of the Court of Military ;2ppeals, by civilian 
agencies, and by individual citizens interested in military justice. 
Continuously thereafter until the present time such recommendations 
for change persisted. &Although there had been a few changes made in 
the Code between 195 1 and 1968, including the important revision of 
;irticle 15 in 1962,’ it was not until the enactment of the Military 
Justice AAct of 1968 that a substantial revision of the military justice 
code n~as  made. ;is it turned out, the new law was the synthesis of 
recommendations received from all of the mentioned sources. 

I. SERVICE RECOMMENDATIONS 

Many of the recommendations for change came from the “Code 
Committee.” The  Code Committee, consisting of the judges of the 
Court of Military ,Appeals and the Judge Xdvocates General,3 was 
established by *Article 67@, UCMJ,4 to meet annually to make a 
comprehensive survey of the operation of the Code and to make an 
annual report thereon. In its first annual report the Committee sub- 

‘Reprinted with permission of the author from 2 3  JAG J. 125  (1969). 
*Chief, hmerican Law Division and Assistant Director for Research and i\nalysis, The 

Libraryof Congress. B.A., 1943; LL.B.,  1948, St. John’s University. At the time this article was 
written, the author was a Captain in the Judg? ‘4dvocate General’s Corps, USNR. 

Pub. Law 87-648, sec. 1, 76 Stat. 447 (1962). Other revisions included the additionof Article 
58(a) in 1960 (Pub. Law 86-633, sec. 1(1), 74 Stat. 468 (1960)), and Article 123a in 1961 (Pub. 
Law 87-385, sec. 1(1), 75 Stat. 814 (1961)), certain minor changes made by the Navy JAG Corps 
Act in 1967 (Pub. La\\ 90-179, 81 Stat. 546 (1967)), and the establishment of the Court of 
Military Appeals as the U.S. Court of Military Appeals under hrticle I of the Constitution in 
June 1968 (Pub. Law 90-340, 82 Stat. 178 (1968)). 

2Pub. Lau. 90-632, 82 Stat. 1 3 3 5  (1968). 
31ncluding the General Counsel of the Department of Transportation. 

10 U.S.C. 867 (g). 
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mitted several proposals for change and made three recommendations 
to the Congress: 

(1) 

( 2 )  

( 3 )  

Tha t  le islation be enacted preventing special courts-martial 
from aJudging bad conduct discharges, 
That Congress take no legislative action on the other items 
herein enumerated at this time, 
That this Committee be authorized to file its annual report a t  
the close of each calendar year.,? 

In its next report, the Code Committee recommended numerous 
legislative changes. Interestingly, they included such proposals as 
one-officer general and special courts-martial, extension of the time to 
file a petition for ne\{. trial under .Article 7 3 ,  CCllJ ’ from one w a r  to 
tux) years, the use of non-verbatim records of trial in certain general 
couri-martial cases, and certain other procedural reforms. In one form 
or another these proposals came to be included in the llilitary Justice 
.Act of 1968. The  Committee also recommended increasing the non- 
judicial punishment pon’ers of commanding officers, and the enact- 
ment of a specific bad check article. The latter proposals were enacted 
into lau. in revised form in 1962 and 1961 respectii-ely.* In 1954, no 
action having been taken on the previous recommendations, the Code 
Committee reiterated them, and recommended hearings on them 
before the ;irmed Services Committees.Y In 1955, the proposals u w e  
advanced by the Department of Defense and formally introduced in 
the Senate and House of Representatives. l o  Hearings on the House  
bill \\.ere initiated in the spring of 1956 by the House Armed Seri.ices 
Committee, but \\.ere not concluded before the adjournment of Con- 
gress. 

The Code Committee continued, unsuccessfully, to urge adoption 
of its legislative proposal, \i.hich had come to be knonm as the “Om- 
nibus Bill,” in 1957, 1958 and 1959. In 1960, hov.ever, unanimity of 
the members of the Committee ended \\.hen the Army member with- 
drev. the .Army’s support of the bill, in favor of a sn.eeping proposal 
for reform made to the Secretary of the .Army by a committee of 
general officers headed by Lieutenant General Herbert B. Po\\.ell, 
C.S. .I\rmy. The  Pov,ell Report, \t.hich is contained in the .I\rmy’s 
section of the 1960 Code Committee Report,” and u.hich \$.as charac- 

jCode Committee Report, 5 / 3 1 / 5 1 - 5 / 3 1 / 5 2 ,  The Savy  and Coast Guard disagreed u i th  the 
first recommendation. 

‘Code Committee Report, 6/3/52-12/3 1/53, 
‘ I O  U.S.C. 8 i 3 .  
8Pub. Lau 87-648, sec. 1 ,  i 6  Stat. 447 (1962) (increasing non-judicial punishment pavers); 

gCode Committee Report, 1 /1 /54-12/3  1/54, 
‘OS. 2 1 3 3  and H.R. 6583. 84th Cong., 1st Sess. (19.55). 
“Code Committee Report. 1/1/6C-12/3 1/60. 

Pub. Lau 87-385, sec. ] ( I ) ,  ;j Stat. 814 (1961) (“bad check” l a \ \ ) ,  
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terized by the then S a v y  Judge Advocate General as tending to move 
military justice back toward the old “paternalistic” system, thus re- 
sulted for the first and only time in there being no joint report by the 
members of the Code Committee. 

In 1961, the staff of the House Armed Services Committee sug- 
gested that, because of the press of legislative business in the Con- 
gress, individual sections of the Omnibus Bill deemed most important 
in the administration of military justice be submitted separately for 
the consideration of the Congress. .Accordingly, three separate bills 
\$.ere drafted and designated respectively, for reference purposes, as 
the “-A”, “B”, and “C” Bills. The  “A” Bill provided for increased 
authority of commanders to impose nonjudicial punishment. \I’ith 
certain changes, it mas subsequently enacted into law in 1962. The  
“C” Bill provided for a specific “bad check” article, and it mras enacted 
into la\$, in 196 1, as aforesaid. The  “B” Bill included provisions for the 
single-officer court, increased authority for lam officers, and pro- 
cedural changes, many of hich came to be included in the Military 
Justice Act of 1968. In 1962 two more bills, labeled “D” and “F’, were 
proposed, “D” providing for pretrial sessions before law officers, and 
“F’ for improvement of sentence execution procedures. l 2  These 
measures were not acted upon. 

In 1963, the Code Committee combined the “B” and “D” Bills into a 
single ne\$’ proposal denominated the “G’ Bill, adding to it for the first 
time the significant recommendation that a bad conduct discharge 
may not be adjudged by a special court-martial unless the accused has 
had the opportunity for representation by qualified lawyer counsel. In 
the same report,13 the Code Committee also proposed an “H’  Bill 
modifying rlrticle 73  to extend the time limit for petitions for new trial 
from one to two years, and, significantly, authorizing the Judge 
,Advocate General to consider petitions for new trial in all court- 
martial cases, and not merely those which included a punitive dis- 
charge or confinement for one year or more. Due to the press of 
legislative business, however, no hearings were held on the proposals 
in 1963, 1964or 1965. In 1966, however, the “G’  and “ H ’  Bills were 
introduced in both the House (H.R. 273,277) and the Senate (S. 2096, 
2097), and hearings u ere held on these and other proposals of Senator 
Sam J. Ervin, Jr . ,  before joint sessions of the Subcommittee on 
Constitutional Rights of the Senate Judiciary Committee, and a spe- 
cial subcommittee of the Senate rirmed Services Committee.14 N o  
legislation n~as  reported out of committee following the hearings. In 

. in  “E” Bill, abolishing the summary court-martial, had been drafted but u as not agreed 
upon by all of the members of the Code Committee. 

13Code Committee Report, 111163-12131163. 
14See “CONGRESSIONAL PROPOSALS,” infra p. 277. 
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iugust  1967, ho\\ ever, Congressman Charles E:. Bennett of Florida 
introduced H. R. 12705, a bill combining the “G” and “ H ’  Bills of the 
Code Committee. Hearings on H. R. 1 2  705 \\ ere conducted before the 
House Committee on .\rmed Services on September 14 and October 
26, 1967. Subsequently, this bill, \\ ith certain amendments, \\ as 
redesignated bv Air. B6nnett as H. R. 15971, i f  as reported favorably 
by the House .irmed Services Committee on l l a y  2 1 ,  1968, and \{ as 
passed by the House on June 3 ,  1968. The bill as thus passed included: 

1. ne\\ kind of special court-martial \\ hich included a la\\ 
officer; 

2 .  Single-officer general and special courts-martial on request of 
the accused; 

3.  La\$ yer counsel for an accused as a prerequisite to the adjudging 
of a bad conduct discharge; 

4. Pretrial sessions in general and special courts-martial ith la\\  
officers; 

5 .  \.arious procedural changes; 
6. Reiisions to Article 7 3  concerning petitions for ne\\ trial; 
7 .  Authority for the Judge Advocate General to iacate o r  modify 

the findings or sentence in certain court-martial cases. 

As explained hereinafter, substantial Senate amendments \\ ere to 
be made before H.R. 15971 became the liilitary Justice .\ct of 1968. 

I I .  
Numerous proposals for revision of the Uniform Code of liilitary 

Justice have been made by various individuals and agencies interested 
in military justice-bar associations, veterans’ organizations, la\{ 
schools, and members of the bar. Sotable because of their contribu- 
tion to the legislation \r,hich ultimatelv became the llilitary Justice 
Act of 1968 are these: 

RE C () 1 i l  1 E S D .\ T I O  S S B 1- C I \ 7  I LI A\ S i G E 1-C I E: S 

A .  AMERICAN LEGIOA; 
Folio\\ ing the release of an extensive report on the Lniform Code of 

liilitary Justice and the Court of liilitary Ippeals in 1956, the 
American Legion sponsored a bill in furtherance of the report. The 
bill \\ as introduced in the House as H . R .  3455 in January 1959. The 
philosophy of this bill \\ as the remoi a1 of e\ ery \ estige o-r possibility 
of command influence upon the decisions of courts-martial, and the 
placement of the administration of military justice more nearly in line 
ii ith cii ilian practice. Among the specific changes recommended 
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\\.ere: prohibiting court-martial trials in time of peace for purely 
civilian-type felony offenses; l 5  requiring la\\ yers on all inferior 
courts, the la\vyer to be under the rating authority and command of 
the Judge .Advocate General; authorizing the Court of Military ;\p 
peals to prescribe rules of procedure for all courts-martial; granting 
law officers of courts-martial the full status of a judge; and placing all 
boards of revien. under the Secretary of Defense. ‘As might be ex- 
pected, the *American Legion proposal \\.as not greeted \\ ith en- 
thusiasm by the services and no congressional action \\.as taken 
thereon. 

B.  ASSOCIATION OF THE B A R  OF THE CITY OF NEW YORK. 
On March 1,  1961, a special committee on military justice of the 

.Association of the Bar of the City of S e n .  York concluded that the 
“Omnibus Bill” \vas fine as far as it n.ent, but that it did not go far 
enough. Concerning the -American Legion bill the report commented 
that its reflection of dissatisfaction M ith the administration of the 
present system of military justice and general lack of satisfaction in the 
integrity and competence of military 1am.yers \\’as unfounded. The 
report proposed no su.eeping changes; instead it proposed corrective 
legislation M ithin the existing framework of the Code. 

PROFESSOR JOSEPH M. SNEE, S.J. 
Father Snee is a professor of laii a t  the University of Texas School 

of Law and a prominent military justice commentator. H e  has made 
several recommendations for improvement in the Uniform Code of 
hlilitary Justice in recent years. .As early as 1955 he suggested such 
changes as: 

C. 

1. One-officer courts; 
2 .  Military judges vice law officers; 

3 .  Courts of military review vice boards of reviev ; 

4. Numerous procedural changes, many of w hich have since come 
to be adopted. 

111. CONGRESSIONAAL PROPOS.ALS 

The t\vo leading proponents of revision of military law in the 
Congress have been Senator Sam J. Ervin, Jr.,  a member of the Senate 

l 5  Interestingly, a case which has had substantially the same effect has recently been decided 
by the U.S. SupremeCourt. In O’Callahanv. Parker, 393 U.S. 258(1969), thecour t  held thata 
court-martial has no jurisdiction to try a military member who commits an offense in the civilian 
community which is not “service connected.” 
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Committees on the Judiciary and the .lrmcd Services, and Con- 
gressman Charles k:. Bennett, a member of the House Armed Services 
Committee, 

T h e  Subcommittee on Constitutional Rights of the Senate 
Judiciarv Committee, \\.hich is chaired by Senator Ervin, has long 
included in its area of concern the constitutional rights of sen-icemen. 
In earlv 1 962. therefore, the Subcommittee conducted hearings to 
re\.ie\\, inter alia, “the rights that Congress had in mind \\.hen the 
Uniform Code \\ as enacted.” The  Subcommittee heard testimony 
from numerous \\.itnesses. including the Judge Advocates Generid 
and the judges of the Court of llilitarv .Appeals, and solicited \ml- 
uminous information on the operation 01 the Code and on administra- 
ti\-e discharge procedures. The  Subcommittee also conducted an 
estensi1.e field in\-estigation in Europe “to obtain facts and vie\\ s as to 
the adequacy of our present system of military justice.” Sub- 
sequently. Senator f.h-in caused to be introduced in the Senate 18 
M1s,l6 1; hich \ \ .odd,  among other things: 

I .  Change the title of la\\. officer of general courts-martial to 
military judge, and establish independent trial judiciary sys- 
tems in each service; 

2 .  kktablish a J.\G Corps in the S a v y ;  
3 .  t.:stablish a Court of .\lilitar>- Revie\\. in each service to replace 

boards of  r e \ h  ; 
4. Broaden the prohibition against command influence; 
5 .  .Ifford each accused the opportunitv for la\\.yer counsel before 

a bad conduct discharge can be adjud ed; 
6. Require a la\\. officer in bad conduct ischarge special courts- 

martial; 
7 .  .Authorize one-officer general and special courts-martial; 
8. -Abolish the summary court-martial; and 
Y .  .\lake numerous changes in the procedure and re\-ieu of ad- 

ministrative discharge cases. 

Joint hearings ere conducted on Senator Ervin’s bill before sub- 
committees of the Judiciary and .Armed Services Committees in 1966. 
.lgain, as in 1962, numerilus \\.itnesses testified, some in support of 
and others in opposition to the proposals. S o  further action \\-as taken 
on them, ho\\-e\.er. in the 89th Congress. Early in the 90th Congress 
Senator Ekvin, joined by other senators, intrc;duced S. 2009, a con- 
solidation and refinement of his 18 previous bills. s. 2009 \\ ould enact 
the “llilitarv Justice . k t  of 1967.” T h e  Defense Department objected 
to numerous provisions of the proposed act, and no  hearing or other 
action \\.as conducted thereon, 

Late in the 89th Congress, and after the I-h-vin hearings in the 
Senate, Congressman Bennett introduced in the House H .  R. 161 15, a 
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consolidation, with some amendments, of the 18 Ervin bills. .Is soon 
as the 90th Congress convened in January 1967, Mr. Bennett intro- 
duced the same proposal in the nen. Congress as H.R.  226. \I. ith S. 
2009, the Defense Department objected to numerous provisions of 
H.R. 226, and no further action w’as taken thereon. 

-1s indicated previously, in ,Iugust 1967 Congressman Bennett 
introduced the Code Committee’s “G’ and “H” proposals as H.R. 
1 2  705, a.hich ultimately became H. R. 1597 1, and which passed the 
House in June 1968. 

IV. THE E R V I S  AMENDMENTS 
In late June 1968, after H.R. 15971 had been passed by the House 

and referred to the Senate Armed Services Committee, Senator Ervin 
advised the services that, M hile he \vas gratified that the House had 
passed the bill, he did not regard the bill as containing the “minimum 
reforms of the Uniform Code of Military Justice necessary to return 
the military system of criminal justice to the leading position it so 
recently occupied in American law.” H e  proposed to add to H.R. 
15971 many of the provisions of S.2009, specifically: 

1. Redesignation of the law officer as military judge; 
2 .  Statutory creation of the field judiciary; 
3 .  h’aiver of trial by full-member general and special courts u on 

the law officer and the convening authority; 
4. Removal of the existing limitation on waiver of summary 

court-martial by a serviceman; 
5. Requirement of legally qualified counsel in all special courts; 
6. Requirement of a military judge in all special courts if a bad 

conduct discharge is to be adjudged; 
7 .  Redesignation of the boards of r ev ie~  as Courts of Military 

Review as 

influence. 

the motion of the defendant, u ithout the need for approva f by 

rovided in title IV of S. 2009; 
8. Revision o P the language in -Irticle 37 with respect to command 

In reply Senator Ervin was advised that many of his proposals v ere 
acceptable in principle, but that the Defense Department had ob- 
jected to many specific provisions of S. 2009. T h e  principal problem 
areas Ivere these: 

1. iVhile the services agreed that the one-officer court concept was 
desirable, the elimination of the convening authority’s right to 
consent thereto, as proposed by Senator Ervin, was not accept- 
able; 

2 .  To require military judges in all bad conduct discharge special 
courts-martial was objectionable to the Savy because of the 
1% ide dis ersion of its special court-martial commands and the 
inaccessi g ility of military jud es to them; 

3. To require the detail of qualifed counsel for the accused in all 
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special courts-martial \i.ould require too many additional 
lau,yers; 

4. To gi1-e the accused the right to objecr absolutely to trial by 
summary court-martial could im ede the efficient administra- 
tion of military justice, especia l7 y if a la\t.yer counsel were 
re uired in all  special courts-martial; 

not favor it for special court-martial cases; 
6. The proposed expansion of .Article 37 vith its limitations on 

fitness and efficiency reports \\.auld hurt the career ad\,ance- 
ment of court members and counsel. 

Sumerous discussions bet\i.een the services and the Senate .-lrmcd 
Services staff follo\\.ed. In the end, the positions of both sides \i ere 
modified to some extent, The  convening authority consent \\.as elimi- 
nated from the one-officer court concept; an exception for physical 
impossibility c)r military exigencies \\ as made to the requirement for 
military judges in all bad conduct discharge special courts-martial; the 
absolute requirement of detailing a qualified counsel for the accused in 
all special courts-martial \\.as relaxed to provide the accused \\.ith the 
opportunity for such counsel upon request; the objection to the mod- 
ification to the right to refuse a summary court-martial \\.as thus 
eliminated; the field judiciary concept \\.as modified to apply only to 
general courts-martial; and the -Article 3 7 proposal \\.as also modified. 
\\*ith matters as thus agreed upon, it \\.as smooth sailing for H.R. 
15971 through the Senate, and, as modified, through the House. T h e  
President signed the bill on 24October 1968. T h e  Alilitary Justice . k t  
of 1968 became the la\\ . .  

For convenience of the reader, each provision of the Uniform Code 
of AIilitary Justice substantially affected by the 1968 . k t  is listed 
belou. \r.ith references to its legislative history: 

5 .  \I. B ile the seri-ices favored the field judiciary concept, the)- did 

*$ 816. .lrt. 16. Courts-martial classified 
References: H.R. 6583, 84th Cong., sec. l(f); S. 752, 89th Cong.. 
sec. 2; H.R. 2 7 3 ,  89th Cong., sec. l(2): S. 2009, 90th Cong., sec. 
302; H.R. 226, 90th Cong., sec. 2(b). 
$8 18. . k t .  18. Jurisdiction ofgeneral courts-martial 
References: H.,R. 2 7 3 ,  89th Cong., sec. l (3 ) .  
$8 19. :h t .  19..]urisdiction ofspecial courts-martial 
References: S. 750, 89th Cong., sec. 1 ;  S. 2009.90th Cong., sec. 303; 
H.R. 226, 90th Cong., sec. 2(d). 
$820. Art. 20. Jurisdiction of summary courts-martial References: S. 
759, 89th Con .; S. 2009, 90th Cong., sec. 304; H.R. 226, 90th 
Cong., sec. 2 ( 3  
$826. .Art. 26. ‘kilitary judge 
References: S. 745, 89thCong., sec. 3; H.R. 2 7 3 ,  89thCong., sec. 
l (7);  S. 2009, 90th Cong., sec. 306: H.R. 226, 90th Cong., sec. 2(g) 
( 2 ) .  

*Title 10. U . S .  Code. 
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$827. Art. 27.  Detail oftrial and defense counsel 
References: S. 2009, 90th Cong., see. 307. 
$829. Art. 29. Absent and additional members 
References: S. 752, 89th Cong., see. 5(c); H.R. 273, 89th Cong., 
see. l(9); S. 2009, 90thCong., see. 308; H.R. 226, 90thCong., see. 
2(i). 
$837. Art. 37. Unlawfully influencinf action o f  court 
References: S. 749, 89th Cong.; S. 2009,90th Cong., sec. 3 10; H.R. 
226,_90th Cong., see. 3(a). 
$839. Art. 39. Sessions 
References: S. 757, 89th Cong.; H.R. 273, 89th Cong., see. l(l2); 
S. 2009, 90th Cong., sec. 312; H.R. 226, 90th Cong., sec. 5 .  
$840. Art. 40. Continuances 
References: H.R. 273, 89th Cong., sec. l(13); H.R. 226, 90th 
Cong., sec. 6(a); S.2009, 90th Cong., see. 3 1 3 .  
$841. Art. 41. Challenges 
References: S. 752,  89th Cong., sec. 8; H.R. 2 7 3 ,  89th Cong., see. 
l(14); S. 2009, 90th Cong., sec. 314; H.R. 226, 90th Cong., see. 
0). 
$842. Art. 42. Oaths 
References: H.R. 2 7 3 ,  89thCong., see. l(l5); S. 2009,90thCong., 
see. 315; H.R. 226, 90th Cong., sec. 6(c). 
$845. Art. 45. Pleas of the accused 
References: H.R. 273, 89thCong., see. 1(16), S. 2009,90thCong., 
sec. 316; H.R. 226, 90th Cong., see. 8. 
$85 1. Art. 51. Voting and rulings 
References: S. 752, 89th Cong., see. 9; H.R. 273, 89th Cong., sec. 
l(17); S. 2009, 90th Cong., sec. 318; H.R. 226, 90th Cong., sec. 
10(b). 
$852. Art. 5 2  Number of votes required 
References: H.R. 273,  89th Cong., see. l(19); S. 2009,90th Cong., 
sec. 319; H.R. 226, 90th Cong., sec. 11. 
$854. A4rt. 54. Record oftrial 
References: H.R. 273, 89thCong., sec. l(20); S. 2009,90th Cong., 
sec. 320; H.R. 226, 90th Cong., sec. 12 .  
$ 8 5 7 .  Art. 5 7 .  Effective date o sentences 

and was included in the DOD 

not permit “bail” pending appellate review. 
$866. Art. 66. Review by board ofreview 
References: S .  748, 89th Con S. 2009, 90th Cong., sec. 401; 
H.R. 226, 90th Con ., sec. 28;(1). 

References: S. 2009, 90th Cong., see. 402(b); H.R. 226, 90th 
Cong., sec. 2(b) (2). 
$869. Art. 69. Review in the o f ice  ofthe JAG 
References: H.R. 277, 89th Cong., sec. l(1); S.  2009, 90th Cong., 
sec. 402(d); H.R. 226, 90th Cong., sec. 14(a). 
$873. Alr t  73. Petition for a new trial 
References: H.R. 277, 89th Cong., sec. l(2); S. 2009, 90th Cong., 
sec. 402(e); H.R. 226, 90th Cong., sec. 14(b). 

References: This revision of ~ f rticle 57 

Congress. The proposal \vas 
concerning the notorious Captain Levy 

$868. Art. 68. Branc % offices 
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TOTAL LEGAL SERVICE: DESAUSSURE 
ON THE LAWS OF AIR WARFARE 

This pioneering article by Colonel Hamilton DeSaussure dis- 
cusses the dilemma created by the inadequacies of the laws of war, 
especially the law ap licable to air operations in light of the need of 

the laws of aerial warfare has been widely acknowledged today. 
The work of the International Committee of the Red Cross (fre- 
quently referred to as the ICRC) from 1969 to 1973 has resulted in 
t\vo draft Protocols to the 1949 Geneva Conventions. The first 
Protocol concerns international armed conflict and the second Pro- 
tocol deals with internal or civil war conflicts. These draft Protocols 
have been presented for consideration to a diplomatic conference of 
states, the first session of which met in 1974 in Geneva, Switzer- 
land. The objective of these efforts is to improve and develop the 
laws of war, 

In order to make more knowledge readily available to air planners 
and aircrews, ne\v educational materials and pro rams are pres- 
ently being prepared in accord with a new DOD b irective estab- 
lishing a la\{ s of usar program.’ 

The Air Force has initiated a project to prepare a complete state- 
ment of the laws of aerial warfare and when this work is completed 
the United States will be the first nation to have completed such an 
effort. But this is in our tradition. As a result of the work of Dr. 
Lieber during the American Civil War, the United States became the 
first nation to clearly state the laws of war as they applied to land 
operations. The present Army Field Manual 27-102 can be traced to 
Dr. Lieber’s earlier work. In like regard, Colonel DeSaussure may be 
regarded as the “father” of an effort at clearly stating the laws of war 
as they pertain to air-  operation^.^ 

air lanners and flig K t ersonnel to know their rights and duties 
un B er the laws of kvar. {his early recognition of the chaotic state of 

‘Department of Defense Directive S o .  5100.77 (Sept. 5 ,  1974). 
* U . s .  DEPARTMEST OF AR\IY, FIELD M.ANU.4L NO. 27-10, THE LAIV OF LASD 

Introductory .\bstract prepared by Captain Richard J.  Erickson, USAF, Editor, 
WARFZRE (1956). 

The Air Force Law Review. 
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THE LAWS OF AIR WARFARE: 
ARE THERE ANY?? 

Hamilton DeSaussure * 

,lctivity has increased urithin the United Nations recently to reex- 
amine the lalvs of wrar and to update them to meet the modern 
conditions of armed conflict. In a resolution adopted unanimously on 
13  January 1969, LN Res 2444,’ the General Assembly emphasized 
the necessity for applying basic humanitarian principles to all armed 
conflicts and affirmed the three principles laid down by the Interna- 
tional Committee of the Red Cross at their Vienna conference in 1965. 
First, that the rights of the parties to a conflict to adopt means of 
injuring the enemy are not unlimited; second, that the launching of 
attacks against the civilian populations assuch is prohibited; and third, 
that “A distinction must be made between persons taking part in 
hostilities and the civilian population with the view of sparing the 
latter as much as possible.” The  U.N. General Assembly Resolution 
then invited the Secretary General, in consultation with the Interna- 
tional Committee of the Red Cross, to study how to better apply the 
existing laws of war for “the better protection of civilians, prisoners 
and combatants and for the further limitation on certain methods and 
means of warfare.” AU states were asked to ratify the Hague Laws of 
\Var Conventions of 1899 and 1907, the Geneva Gas Protocol of 1925, 
and the Geneva Conventions of 1949. Pursuant to that resolution, the 
Secretary General circulated for comment among member states and 
international organizations a report entitled “Respect for Human 
Rights in Armed Conflicts.”2 His report contains a historical survey 
of the existing international agreements pertaining to the laws of war, 
urging those states which have appended reservations to withdraw 
thern. The  Secretary General requested that “special emphasis be 

tReprinted with the permission of the author from 1 2  J.AG L. REV. 242 (1970). 
*B. F. Goodrich Professor of Law, University of .4kron School of Law. Professor DeSaussure 

spent the past academic year as .Associate Director of the Institute of Air and Space Law at 
McGill University. At the time this article was written, the author had retired from the United 
Stater, .Air Force with the rank of Colonel and was an .Associate Professor of Law at Akron 
Univrrsity Law School. 

United Nations General .Assemblv Resolution, 2444, XXIII, 1 3  January 1969. 
*Report of Secretary General, Respect for Human Rights in Armed Conflict, N7720, 20 

Nove.nber 1969. 
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placed on the dissemination ofthe conventions to military personnel a t  
all levels ofauthority. and on the instructions of such persons as to the 
IR principles and on the IR application.” The observation \\.as made 
that both juridical and military experts are needed to study this 
subject “so as to achieve, under the conditions of modern \I arfarc, an 
adequate comprehension of the full range of technical and legal prob- 
lems .” 

The Secretary General makes no specific plea for a convention 
regulating air warfare, but he does seem to indict “massive air bomb- 
ing” by noting that, in some cases, this type ofu.arfare has contributed 
to a very broad interpretation of what constitutes a permissible mili- 
tary objective. He states that strategic bombing has, in instances, been 
used for intimidating, demoralizing, and terrorizing civilians “by 
inflicting indiscriminate destruction upon densely populated areas.” 
In the replies to the report, only Finland has specifically adverted to 
the need for a codification of the 1an.s of air warfare. 

This resolution \\-as the result of a CSESCO convened Conference 
on Human Rights in Teheran in .April of 1968. There, Resolution 
S S I I I  \\.as adopted bv the Conference with only one abstention and 
no \-otes against it. I t  <\,as couched in stronger terms than later used in 
U. S .  Resolution 2444, referring to the \i.idespread violence and 
brutality of our times, including “massacres, summary executions, 
tortures, inhuman treatment of prisoners, killing of civilians in armed 
conflicts and the use of chemical and biological means of v.arfare 
including napalm bom bing . ” 

\\.ith the background of the C.S. Resolution 2114 and the Teheran 
declaration, the ICRC decided to expand its scope of studies to include 
consideration of the 1an.s of n.ar as they apply to the regulation of the 
conduct of hostilities. committee of-experts of the ICRC convened 
in February, 1969 and formulated a report entitled “Reaffirmation 
and Deid(ipment of the Laws and Customs .Applicable in .Armed 
C o n f l i c t ~ . ” ~  It is the most authoritative treatment of the laws of \\.ar 
since \\.orld 11. It \\.as the culmination of their observations made 
during the last 20 years of perennial armed conflicts, especially in 
Korea, the JIiddle E:ast, \?etnam and the Yemen. The Red Cross 
believed it necessary as a result to consider the means of combat and 
the relation betv.een combatants themselves. 

The increased emphasis given to the regulation of armed conflict by 
the ICRC and the C.N.. General -Assembly makes it all the more 
necessary for air planners and flyers to knon. their rights and duties 
under the 1au.s of v’ar. 

3Final .\ct of the International Conference on Human Rights Resolution, SNIII. Teheran. 

International Committee of the Red Cross, Report of Experts, Prepared for  Presentation to 
ipril-llay 1968. 

the !Ist International Conference of the Red Cross a t  Istanbul. Turkey in September 1969 
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There is no dearth of opinion that in the matter of air warfare there 
are, in fact, no positive rules. &Air Marshall Harris, the famous chief of 
the British Bomber Command in LYorld JYar 11, wrote shortly after its 
conclusion that “In the matter of the use of aircraft in war, there is, it 
so happens, no international law. at all.”j This view has been echoed in 
more recent times by well-knowm international lawyers who have 
specialized in studies on the law s of war. “In no sense but a rhetorical 
one,” M rote Professor Stone in 1955, “can there still be said to have 
emerged a body of intelligible rules of air warfare comparable to the 
traditional rules of land and sea Lvarfare.” Professor Levie labeled the 
nonexistence of a code governing the use of airpower in armed conflict 
one of the major inadequacies in the existing laws of war.’ While the 
vie\\ of Air Marshall Harris reflects a certain hopeless attitude toward 
any attempt to regulate this important form of warfare, the views of 
Professors Stone and Levie contain pleas to focus effort on its regula- 
tion and clarification. 

There are only t\vo provisions of existing international legislation 
which were drafted with the regulation of air warfare specifically in 
mind. One v as the 1907 Hague declaration prohibiting the discharge 
of projectiles and explosives from balloons “or by other new methods 
of a similar nature.” It \I as never ratified by major poLvers. With the 
introduction of the aircraft into IYorld War I with its capacity for 
guided flight, the declaration became an open nullity. 

The  other provision of conventional la\{ specifically framed to 
regulate air ~ a r f a r e  is article 2 5  of the 1907 Hague Convention re- 
specting the la\\ s and customs of war on land (H.C. IV). That  article 
provided that “The attack or bombardment, by whatever means, of 
to\+ ns, villages, dwrellings, or buildings m hich are undefended is 
prohibited.” The  negotiating record shou s that the words “by what- 
ever means” were inserted specifically to regulate bombing attacks by 
air. It has been frequently referred to as a basis for seeking to limit the 
air operations of belligerents, and for protesting the declared illegal air 
activity of an enemy. However, undefended cities, in the historic 
sense, meant only those in the immediate zone of ground operations 
nrhich could be seized and occupied by advancing ground forces 
u ithout the use of force. In this sense the concept of the undefended 
locality has proved as empty in air combat as the balloon declaration. 
These tmo provisions so utterly ignored in the use of airpower by 
belligerents are the total sum of formal rules agreed to by any states on 
the conduct of hostilities from the airspace. 

One official and ambitious attempt \vas made to completely codify 

5.\. Harris, Bomber Offensive 177  (1947). 
6J. Stone, Legal Controls of International Conflicts 609 (1959). 
’ H. Levie, Report to the S e w  York Bar Association, Major Znudequaries in the Existing L a w  of 

Amed Conflict (!970). 
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the laL1.s of air uwfare after \\'odd I. -At the \\.ashington Confer- 
ence on the Limitation of .Armaments in 1921, a resolution \\.as 
unanimouslv approved bv the United States, the United Kingdom, 
France, It&, and Japan '\\-hich called for a commission of jurists to 
convene a t  the Hague to study the subject. Legal experts from those 
countries and the Setherlands met there from December 1922 to 
February 192 3 and framed an all-embracing codification of the subject 
intended to be a compromise betv:een the "necessities of u.ar and the 
requirements ofthe standards of civilization." Their rules n'erc never 
ratified, even by the parties to the Conference, but do reflect the onlv 
authoritative attempt to set dovm completelv the air \\.arfare rules. 
Prior to \\.odd \\'a- 11, certain nations did -indicate their intent to 
adhere to these rules, notably Japan in 1938 in their China campaign, 
but they had little influence in \\'orld \Yar 11. 

This paucity of conventional rules has left airmen stranded for 
auth0ritatir.e and practical guidance. It is true the airman is subject to 
the general 1av.s of \\.ar to the same general extent as the sailor and the 
soldier, but \\.here does he look for special rules governing his air 
actit-ity? The British Manual of Air Force L a c  dispensed \\.ith any 
effort to formulate air \\.arfare rules by stating in a footnote that in the 
absence of general agreement, it \\.as impossible to include in that 
manual a chapter on air \\.arfareaY The authoritative U.S.  Army Field 
Manual (FM 27-1 0 )  on the Ian. of land uwfare, apart from references 
contained in the Gene\-a Conventions of 1949 respecting the status of 
aircreu.s as prisoners of i\.ar and medical aircraft, only refers to air 
activities in time of armed conflict in four instances. \\.hat a skimpy 
source of guidance for the inquiring airman \\.hen one notes the 
extensive scope of  intended guidance of the draft Hague Rules of 192 3 
\\.here such subjects as the marking of aircraft, aerial bombardment. 
the use of incendiarv and explosi\-e bullets \\.ere covered. Today's 
U.S .  .Air Force cre;\.man about to enter a combat theater is still 
referred officially to the Army Field Manual for official instruction. 

Three dilemmas confront the regulation of air hostilities. The  .Air 
Force draft, no more than the Hague Rules of 1923, can fully lay down 
the existing rules of air combat u.ithout a certain concordance among 
the major air pon.ers and among belligerents as to hou. these dilemmas 
should be resolved. The first of these dilemmas is the permissible 
scope of the military objective. Inherent in this problem is n.hether in 
air nwfare there is any realistic distinction to be made betv.een 
combatants and noncombatants? .Also, is there a middle category, the 
so-called quasi-combatant, n.hich comprises the industrial uwrk'force 

'From the Rappoteurs Summary International Llr;. and Some Carrent Illusions u.  B. \loure, 

'Briti5h \lanual of \ir Force La\\ 2 (1944). 
Rep. IY24). 
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of the enemy within the military objective. The  U.N. Resolution 
2444 stated the civilian population should not be the object of attack as 
such. ;\re civilians the direct object of attack \vhen vital industrial and 
strategic targets are in the immediate vicinity, and hou. much bomb- 
ing transfers civilians from the indirect object category to a direct 
object one? The  late Professor Cooper in a lecture to the Saval  \Tar 
College in 1948, termed the definition of the military objective and the 
bombing of the civilian population the most crucial issue confronting 
any attempt to regulate this subject. T h e  Secretary-General does 
recommend an alternative to arriving at an acceptable and agreed- 
upon definition of the military objective. This would be an enlarge- 
ment of the concept of safety or protected zones to include specified 
areas where ivomen, children, elderly, and sick could be located with 
immunity from air attack. Such areas would contain no objectives of 
military significance nor be used for any military purpose. They 
Lvould have to be specially and clearly marked to be visible from the 
air. T o  be effective there n.ould have to be an adequate system of 
control and verification of these zones. This verification would be 
carried out either by some independent agency as the ICRC or by one 
or more nonbelligerent nations acting in the capacity of a protecting 
power.1° There is ample precedent for the creation of such protected 
areas in the 1949 Geneva Conventions." The  sick and u.ounded and 
civilian Geneva Conventions contain as annexes, draft agreements 
hopefully to be signed by potential belligerents before the outbreak of 
hostilities Lvhich provide for their establishment. It is specified that 
such zones are to comprise only a small part of the belligerent's 
territory, that they be thinly populated, and that they be removed and 
free from all military objectives or large industrial or administrative 
establishments. They may not be defended by military means (\vhich 
includes the use of antiaircraft weapons or the use of tactical fighter 
aircraft or guided weapons). concept of protected zones incorporat- 
ing a broader category of the civilian population to be sheltered is an 
alternative to the concept of the undefended town or the open city 
which has not found favor in actual practice. There are some who do 
not believe the establishment of safety zones for potentially large 
segments of the civilian population is practicable. T o  be effective it is 
thought these zones would require thousands of square miles which 
would create insurmountable logistics problems and inevitably cause 
the areas to be used unlawfully for military advantages.12 

Perhaps, however, the immunized areas need not be so broad. If 
one grants that the industrial work force, those actively engaged in 

~ ~ ~~ 

l0.-\/7720, note 2 ,  supra at 49, 50. 
l 1  Geneva Convention for the -\melioration of the Condition of the It ounded and Sick in the 

'*See Levie, op. ut. supra note 7 a t  45. 
Field (TIhS 3362); and Geneka Convention for ihe Protection of Civilians, (TI.-\S 3365). 
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u ork directly sustaining the ~ a r  effort of the belligerent, really have 
no entitlement to immunity, the physical breadth of the protected 
areas could be reduced. Such zones are a possible alternative to the 
continually frustrating efforts to pin d o u n  the elusile scope of the 
military objective. The Hague commission of jurists' definition of the 
military objective is a case in point. 14ilitary forces; military \\ orks; 
military establishments or depots; factories engaged in the manufac- 
ture of arms, ammunition, or distinctively military supplies; lines of 
communication or transportation used for military purposes only 
could be bombed from the air. This M as hardly broad enough to co\ er 
the enemy's marshalling yards, his industrial centers, his shipping 
facilities, and means of communication. hloreoter, cities, to\\ ns, and 
\illages not in the immediate neighborhood of ground operation M ere 
~ r 0 h i b i t e d . l ~  This proved too limited u hen such cities and ton ns, far 
removed from the ground action, \sere knoun to be \ita1 to the 
enemy's \i ar effort. The  totality of LTorld \Tar I1 sau both the Allies 
and the .-\xis expand considerably on the military objective. The  
German Lufta affe destroyed \Tarsaw, Rotterdam, and Co\ entry by 
air very early in the u ar. The  first thousand bomber raid of the ~ a r  

as launched by the British on Cologne the night of 30 May 1942 and 
destroyed 1 2  percent of the city's industrial and residential sections 
and caused 5,000 ca~ua l t i e s . '~  It set the tone for the \\hole British 
night-bomber offensive against the Third Reich; the concept that area 
bombing of important industrial centers u as best suited to bring 
Germany to her knees. C. S. forces, ith their superior nai igational 
aids, did seek to confine their targets to individually selected and 
identified factories, oil refineries, industrial plants, and shipyards in 
Europe, but in the Far East, Tokyo and Yokohama uere  saturated 
with explosive and fire bombs because of the Japanese shadou indus- 
tries, the u ar production and parts-making in the individual home. 
The  first night air raid by C.S. superfortresses in the Far East 
occurred on 9 March 1945 over Tokyo, and it is reported that 280 of 
these bombers destroyed several square miles of the center of the city. 
In the Korean conflict, precision bombing 1s as again emphasized by 
the A-\ir Forces (mostly U.S.) of the L.X. Command. The repair 
ships, docks yards, and military \I arehouses of S o r t h  Korea u ere 
bombed nithout too much damage to the surrounding city. In the 
Vietnamese conflict, ho %\ever, area or saturation bombing has been 
reintroduced, this time to penetrate the vast jungle canopy M hich 
serves as a protective layer for the netaork of Vietcong and North 
l'ietnamese storage areas, communication and transportation com- 
plexes, and command posts. 

l 3  Hague Rules of i i r  LL arfare Article, 24 ( 2 )  (1923) 
I4See 28 Air Force Vagazine 34 (1945) 
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Both the charter for the trial of major n ar criminals for Europe and 
for the Far East define the \\anton destruction of cities, towns, or 
villages, or devastation not justified by military necessity, as a u a r  
crime and inhumane acts committed against the civilian population as 
a crime against humanity.'j Several high German Air Force officers 
Lvere indicted for war crimes, notably Field Marshall Goering, and 
Generals Milch and Speidel. Ho\f.ever, none u.ere tried for their part 
in air operations.I6 It has been argued ably that the situation existed 
because both sides had equally participated in such attacks from the 
air, and therefore trial of Axis and Japanese leaders on this charge \{as 
inappropriate." But \vas it because the evidence gathered did not 
substantiate a charge of \vanton destruction in air attacks? 

The  ICRC has draum a distinction betv een occupation or tactical 
bombardments and strategic ones. In the former category are those air 
raids closely allied to ground fighting. The  experts suggested the 
institution of open localities for the protection of civilians. In strategic 
bombardments the experts believed the military objective must be 
sufficiently identified by the attacking force and that any loss to 
civilian life must be proportionate to the military advantage to be 
secured. ii'henever the principle of proportionality might be violated, 
the combatant should refrain from the attack.'* The  experts fail, 
hoLvever, to adequately define lvhat constitutes a military objective 
just as did the Hague Commission of Jurists. It is manifest they do not 
endorse strategic area bombing. They cite the proposition that to 
"attack without distinction, as a single objective, an area including 
several military objectives at a distance from one another is forbidden 
whenever elements of the civilian population or dwellings, are 
situated in between." ij'hile neither the Red Cross nor the Secretary 
General condones area bombing, belligerents are not likely to forego a 
valuable strategic option for air attacks which has proved so helpful in 
securinga more favorable and quicker termination of the conflict. Like 
the philosophy of defining the military objective exclusively, formula- 
tions n.hich leave the military incapable of accomplishing its assign- 
ments are likely to be ignored. Hence the dilemma betn~een the 
expression of hopes of experts and the actual practices of belligerents. 

There does seem to be ground for compromise. Conceding that 
thousands of square miles could not be enclosed within safety zones, 
an extension of the 1949 Geneva Convention's hospital zones seems 
both desirable and feasible. Moreover, the Hague Convention for the 

~~ 

l 5  .irticles of the International .Military Tribunal Established by the London Agreement, 
Article 6 .  .i similar Tribunal was Established in the Far East. 

l8The Einsutz-Gruppen case, 15 Law Reports of the Minor LVar Crimes Tribunals 114, 115  
(1947). 
"Trial of the Major LVar Criminal Tribunals 337 (1947). 

Report of the ICRC Experts, note 4, supru, at 44. 
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Protection of Cultural Property provides another logical extension for 
over 57 states parties.lg This convention is the product of an inter- 
governmental conference convened at  the Hague in 1954. \\’hereas the 
Geneva Conventions of 1949 are for the protection of persons, the 
1954 Hague Convention preserves cultural property. I t  is of special 
significance to airmen for several reasons. First, it equates “large 
industrial centers” to “military objectives” by pro\.iding that places of 
refuge for movable cultural property must be placed a t  an adequate 
distance from either. Second, it broadens the concept of the military 
objective by providing that this term include, by \\.ay of example, 
airports, broadcasting stations, establishments engaged upon vwrk of 
national defense, ports, railu.ay stations of relative importance, and 
main lines of communication. Third, it recognizes that the principle of 
imperative military necessity deprives cultural property of its protec- 
tion, and finally, that in no event shall such cultural property be the 
subject of reprisal raids. -411 of these are important realistic principles 
fully applicable to air combat. The use of places of refuge, clearly 
marked and identified for the protection of cultural property could be 
the beginning of a \\.edge to increase objects and buildings to be 
immunized just as the extension of hospital zones is the opening to 
increase the areas for the protection of til-ilians. Certainly the en- 
largement of safety zones for property and people is compatible \\.ith 
area as \\.ell as precision bombing techniques. Seither concept re- 
quires the destruction of identified protected areas placed at an ade- 
quate distance from large industrial centers and essential military 
targets. 

The second dilemma inhibiting the development of the laws of air 
n.arfare centers around the choice of w.eapons \\.hich may be 
employed. The  historic St. Petersburg Declaration of 1868 n.hich 
prohibited the use of explosive, fulminating, or inflammable sub- 
stance in bullets has no application to air u.arfare because the use of 
such bullets in air n.ar is for the purpose20 of destroying aircraft and 
the enemy’s resources on the ground and air and not primarily for the 
purpose of injuring enemy personnel. For the same reason, the old 
Hague Declaration of 1899 prohibiting the use of expanding bullets 
has not been extended to air operations. There are, hon.ever, three 
general areas \$.here the type of Lveapon employed has evoked particu- 
lar controversy n.ith respect to aircraft. First, is the use of atomic 
it’eapons. There is substantial legal opinion that such u.eapons are 
unla\r.ful. This vie\{. has been reflected by C.N.  Resolution 1653 

‘9Conaention o f  The Hague for The Protection o f  Cultural Property in Event of Armed Conflicts (14 
.\lay 1954). reported in the ICRC Expert Report in .innex 5 .  a t  X16. At the time of this \\ riting 
the United States is not a party, but it is expected that it \vi11 be. 

*‘But see J. .\I. Spaight, .Air Po\\er and LVar Rights 198 (1947). The Declaration of St. 
Petersburg is reproduced in the ICRC Expert Report as .innex 1 .  
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(XL’I) which specifically provided that “riny state using nuclear and 
thermo nuclear Lveapons is to be considered as violating the Charter of 
the United Nations, acting contrary to the laws of humanity and as 
committing a crime against mankind and civilization.” The  Secretary 
General notes, however, that the legal effect of this resolution is 
subject to question because of the divided vote, 55 for, 20 against, and 
26 abstentions. The  ICRC experts were divided on how best to handle 
the question of nuclear use. They n ere unanimous that such weapons 
were incompatible with the expressed aim of the Hague Conventions 
to reduce unnecessary suffering. The  present U. S. view as expressed 
in the U.S. Army Field Manual on the laws of war is clear. The  use of 
such weapons does not violate international law in the absence of any 
customary rule or international convention.’l T h e  Red Cross also 
gave tacit recognition to this viewpoint at Vienna in 1965 by providing 
that the “General principles of the laws of war apply to nuclear and 
similar weapons.” ’’ 

The  second general area arousing controversy relates to the use of 
fire ueapons and specifically napalm. *%gain the official U.S. position 
as reflected in our Army Field Manual is that their employment 
against targets requiring their use is not in violation of international 
law Ivith the caveat that they are not to be used in a way to cause 
unnecessary suffering to  individual^.^^ This view is in opposition to 
the Teheran resolution of .May 1968 which expressly condemned 
napalm bombing. Some ICRC experts viewed the use of incendiaries 
as prohibited by the Geneva Protocol of 1925 because of its asphyxiat- 
ing effects Lvhile others considered it was the use to which incendiaries 
\vere put which determined its l a w f u l n e ~ s . ~ ~  U . S .  Resolution 2444 
does not specifically condemn the use of incendiaries, including 
napalm, but the Secretary General states the regulation of its use 
clearly needs an agreement. Certainly, the extensive resort to incen- 
diaries in World War 11, Korea, and in Vietnam has demonstrated the 
military efficacy of this weapon. It is reasonable to conclude that only 
by special international agreement will its use ever be regulated. 

The  third area of general uncertainty relates to the use of weapons 
calculated to affect the enemy through his senses (including his skin), 
the use of chemical and bacteriological weapons. Included in this 
category are the use of noninjurious agents such as tear gas and also the 
use of herbicides and defoliants. All of these possible means of warfare 
center around the Geneva Gas Protocol of 1925 and its precise com- 

21U.S .  ,army Field Manual F.M 27-10 at 18. 
2ZICRC Resolution XXVIII, Vienna 1965, XXth Conference of ICRC. 
23U.S.  Army Field Manual FM 27-10 at 18. 
Z4Geneva Protocol of June 17, 1925 for the Prohibition of the Use in War of Asphyxiating, 

Poisonous or other Gases and of Bacteriological ,Methods of \Varfare, reprinted in the ICRC 
Expert Report as .annex 3 .  
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pass. The  Protocol prohibits in n’ar the use of asphyxiating, poison- 
ous, or other gases and all analogous liquids, materials, or devices and, 
further, the use of bacteriological methods of n.arfare. l lore  than 65 
states are formally bound by this agreement. In 1966 the C . S .  
General .Assembly passed a resolution by 91 in favor, none against, 
and four abstentions that called for the strict observance of the Pro- 
tocol by all states and asking those members n,ho had not done so to 
ratify it.25 So one is against this protocol, but its correct interpreta- 
tion finds nations in disagreement. Some believe the use of incen- 
diaries and napalm are prohibited under the Protocol, many believe 
that riot control agents such as tear gas may not be employed, and 
there is a strong vie\\. that even herbicides fall \\.ithin its punk\$ . .  The 
C. S. position on these various vie\j.s \\‘as stated by the President and 
the Secretary of State earlier last year. O n  19 AAugust the President, in 
submitting the Protocol to the U.  S. Senate, stated that “The C.S. has 
renounced the first use of lethal and incapacitating chemical n.eapons 
and renounced any use of biological or toxic a.eapons.”26 The Secre- 
tary of State noted the Protocol had been observed in almost all armed 
conflicts since 1925 and that the Cnited States understanding \\.as that 
the Protocol did not prohibit the use in u.ar of riot control agents and 
chemical herbicides, Further, that smoke, flame, and napalm are not 
covered by the Protocol’s general p r~h ib i t ion .~’  This vie\\. is not 
generally shared.2s 

The third dilemma concerns the status of the aircren.man. Here is a 
problem of the enforcement of clearly defined rules rather than the 
development of ne\\. ones. The fallen airman poses problems of gro\i.- 
ing concern as he seems to be singled out for mistreatment or unau- 
thorized public display \r,ith increasing frequency. Both the Hague 
Conventions of 1899 and 1907 respecting land \\.arfare contained 
provisions that members of the armed forces were entitled to be 
treated as prisoners of n’ar. Of course, this included all members. 

I there n’as some question as to the enemy 
airman’s status, but no case appeared in \\.hich they \\.ere denied 
prisoner-of-n.ar status. In \Yorld \\’ar 11, hon.ever, the concept began 
to be advanced by some that airmen, unlike their brothers in arms on 
land and at  sea, \\.ere not necessarily entitled to be humanely treated. 
In 1943 Himmler ordered all senior SS and police officers not to 
interfere betn.een German civilians and English and Cnited States 
flyers u.ho baled [sic] out of their aircraft. In 1944 Hitler ordered 
A411ied aircrea.s shot uxithout trial \$.henever such aircreu7s had ar- 
tacked German pilots or aircreLvs in distress, attacked raillvay trains, 

Early in \\‘orld 

25Lnited Nations General .\ssemblv Resolution 2162 ( S X I ) ,  5 Dec 1Y66. 
ZEPresident Sixon’s .\lessage in LXiII Dep’t State Bull. 2 7 3  (September IYi0). 

Ibid. 
Resolution 2603 (SXIV).  See Report of the First Committee .Vi8Y0. 
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or strafed individual civilians or vehicles. Goebbels referred to Allied 
airmen as murderers and stated it was “hardly possible and tolerable to 
use German police and soldiers against the German People when the 
people treat murderers of children as they d e ~ e r v e . ” ~ ’  Although 
captured Allied airmen were largely accorded prisoner-of-war status 
by German authorities, there is enough evidence of mistreatment in 
the reports of the major and minor war criminals in Europe to reflect 
the beginnings of what could be a disturbing precedent. In the Far 
East, Allied airmen also suffered from deprivation of their prisoner- 
of-war status. Two of the U.S. aircrews which participated in the 
famous Doolittle air raids on Tokyo and Nagoya from the U. S. naval 
carrier Hornet were captured by Japanese troops when they made 
forced landings in mainland China. At the time of their capture there 
was no Japanese law under which they could be punished. This was 
remedied 4 months after their capture by the passage of the Enemy 
Airmen’s Act of Japan. This act made it a war crime to participate in 
an air attack upon civilians, private property, or conduct air opera- 
tions in violation of the laws of war. The  law was made retroactive to 
cover those U. S. airmen already in their hands. In October 1942, 2 
months after the passage of the Enemy Airmen’s Act, three of the 
Doolittle raiders were sentenced and executed. The  Judgment of the 
International Tribunal for the Far East reflects many instances there- 
after where captured Allied airmen were tortured, decapitated, and 
even deliberately burned to death.30 

The  Charters of the International .Military Tribunal (Nuremberg) 
and Tokyo expressly make it a war crime to murder or  ill treat 
prisoners of war. Roth General Keitel of the German ,4rmy General 
Staff and Kaltenbrunner of the Gestapo were charged and convicted 
with mistreating POW’S, in part, it appears, for their role in the 
mistreatment of captured Allied airmen.31 

However, in the trial of Japanese judges, Japanese judicial and 
prison officials were convicted on a different basis. The  thrust of the 
holdings of the War Crimes Commissions in these cases was that the 
U. S. airmen were deprived of a fair trial and not that U. S. airmen, as 
lawful combatants, were entitled to POW status. The  1949. Geneva 
Convention on POW’S confirmed the entitlement of aircrew members 
to the benefits of that Convention as well as “civilian members of 
military aircrews’’ and “crews of civil aircraft.” ’4rticle 85 provides 
that prisoners of war prosecuted under the laws of the detaining power 
for acts committed prior to capture shall retain, even if convicted, the 

*9  For the Views of the Axis Leaders on the Status of downed Allied .4irmen, see 26 Reports of 

30See Judgment of the International Military Tribunal for the Far East, Chapter VIII, at 1025 

31Trial of the ,Major War Criminals 289-92. 

the Trial of Major War Criminals 275; 27 id. at 246; and 38 id. at 314 (1949). 

(1948). 
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benefits of that Convention. Compliance \\.ith those provisions \ \ -odd 
pre\.ent the denial of PO\\. status to airmen, even those con\.icted 
during hostilities under such 1au.s as the Japanese khemv :lirman .let. 
Unfortunately, most of the Communist bloc countries have entered 
reservations article 85. The  reservation of the S o r t h  Korean G o v -  
ernment is typical. They refused to be bound to provide PO\\. status 
to individuals convicted under local la\\. of \\.ar crimes under the 
principles of 1-uremberg and the Tokyo Far IIast International llili- 
tary Tribunal. The Government of China and the Sor th  i'ietnamese 
reservations are similar. There are many cases of mistreatment of 
C.S. airmen in the Korean conflict, and the extortion of false germ 
\\.arfare confessions for propaganda purposes and publicly parading 
them through the streets under humiliating circumstances. .-llthough 
all captured U . S .  Forces suffered to some extent under the fairly 
primiti\.e conditions of confinement \\.hich existed, it \\.as the airman 
u.ho \\-as singled out especially for public degradation, exposure to the 
press, and the forcing of confessions of illegal conduct. 

The fate of all prisoners of \\.ar held by the S o r t h  I'ietnamese is at 
present a great concern because of the refusal of that Government to 
consider the 1949 Geneva Convention applicable to that conflict. Of  
interest to this discussion, ho\\.ever, is the particular light in \\.hich 
they consider captured C.S. airmen. A Hanoi press release \\.ith a 
date line of 10 July 1966 could \\.ell be expected to reflect their official 
attitude on this issue. .A S o r t h  i'ietnamese la\\.ver \\.rites that C. S. 
pilots are not prisoners of \t.ar but criminals, that air raids on densely 
populated areas in South 17ietnam and on pagodas and hospitals in 
both the South and the S o r t h  \\.ere conducted by B-52 bombers and 
are concrete n.ar crimes and under paragraph 6(b) of the Suremberg 
\\'ar Crimes Charter. He also cites the bombing and strafing of the 
dike system and other irrigation nmrks and densely populated cities 
such as Hanoi and Haiphong as \t.ar crimes. The  North \-ietnaniese 
lauyer specifically refers to article 8 of the Nuremberg Charter and 
states that even though accused airmen have acted strictly on orders 
given by their government or superiors, they remain individually 
responsible for the air attacks. The la\\.yer \\.rites that the S o r t h  
I'ietnamese Government "deliberately and clearsightedlv ruled o u t  
(protection for) those prosecuted and accused of war crimes and 
crimes against mankind" in adhering to the Geneva Prisoner of \\.a- 
Convention. This is \\.hy, he concludes, C. S. pilots, \\.ho he labels as 
pirates, saboteurs, and criminals, can be tried, and presumably 
punished, under the S o r t h  Vietnamese la\\. of 20 January 1953. 
\r.hich he states relates to crimes against the security of S o r t h  17iet- 
nam. 

I t  \\.as the unanimous opinion of the Secretary General and the 
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ICRC experts that even where airmen had committed acts justifying 
their treatment as war criminals, they should be treated as prisoners of 
n.ar.32 Both believed that an airman behind enemy lines, in distress, 
and not employing any iveapon should be protected from the civilian 
p ~ p u l a t i o n . ~ ~  Neither, hou ever, gave any significant attention to the 
relation of u a r  crimes as defined at  Nuremberg and Tokyo to the 
conduct of air operations. In view of the nonprosecution of any ,\xis 
airman or official for their part in air activities, strategic bombing 
Lvhich by its nature is bound to cause a great deal of suffering and 
devastation, must be judged on different grounds. Certainly the im- 
permissibility of the defense of superior orders has \ ery questionable 
application to air combat. The  experts and the Secretary both raised 
this issue in their report by stating that Lvhen the attack of the military 
objective \vi11 cause serious loss to the civilian population and is 
disproportionate to the military advantage, they must refrain from the 
attack. In recommending that the principles in U.N. Resolution 2444 
be introduced into army military instruction, especially for air forces, 
the experts also state this is “to remind all the members of the armed 
forces that it is sometimes their duty to give priority to the require- 
ments of humanity, placing these before any contrary orders they 
might receive. ” 

The  airman might properly ask how, is he to know, flying off the 
15 ingof his flight leader a t  30,000 feet, a t  night, or overa solid covering 
of clouds whether the damage his bombs inflict will meet the test of 
proportionality or his bombing will be indiscriminate. O r  if he does 
exercise his individual judgment on a particular raid and refrains from 
the attack by leaving the formation, what proof can he give when a 
charge is brought by his o\vn authorities for misbehavior before the 
enemy. It Lvould seem the prosecutors and judges who presided at the 
\Var Crimes Trials in 12’orld \Tar I1 had such thoughts Lvhen they 
chose to refrain from the prosecution of Axis airmen or officials for 
their participation in the conduct of air campaigns. 

These then are three central dilemmas that impede the development 
of the la\\ s of air warfare. All past effort to define by all-inclusive 
enumeration those objectives v.hich are proper military targets have 
failed. Either they have been too restrictive or too indefinite to have 
been accorded much respect in actual practice. General exhortations 
to refrain from terror bombing, indiscriminate bombing, and morale 
bombing equally have a nebulous ring. There is no adequate standard 
to judge \{.hat constitutes this type of Xvarfare, and no nation has 
considered that their combatant air forces have ever resorted to the use 
of terror or indiscriminate attacks. 

32See Report of the ICRC Experts at  7 7 .  
331d. at 78. 
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The 1954 Hague Convention for the protection of cultural property 
signals a milestone by providing agreement for the refuge of certain 
types of objects and buildings. Perhaps this concept can be enlarged to 
immunize other clearly defined resources and facilities of a belligerent 
nation. Common consent for the extension of hospital and safety zones 
to cover larger segments of the civilian population, removed from \.ita1 
target areas, also is a gro\i.ing possibility. 

The  dilemma of the choice of \\.capon is created by the uncertain 
status of the use of nuclear force, the use of incendiaries, including 
napalm, in air operations, and the use of modern agents designed to 
control the movement of people \t.ithout producing significant harm, 
and to destroy plants, trees, and food resources by chemical means. 
The applicability of the Hague Regulations and the Geneva Gas 
Protocol to these forms of \\.aging v.ar is far from settled and taints the 
aircrev.man \\.ho is detailed to employ them in the eyes of some. 

Finally, the status of the aircre\i,man, \\.ho all too frequently serves 
as the focal point of the opposing belligerent's indignation and charges 
that the lau~s of war have been violated, must be restated. I t  is the 
airman \t.ho is especially vulnerable to mistreatment and denial of his 
rights under the Geneva Convention of 1949 because of the inherent 
destructive capacity his mission may produce and because he brings 
the misfortune of n'ar to the enemy hinterland. Clarification of the 
Nuremberg principles as they apply to him, the airman, and \i.ith- 
dra\t.al of reservations making possible his treatment as a war criminal 
are badly needed. His legitimate combatant status must be reaf- 
firmed. That neither the \i'eapons prescribed for his use nor the 
targets selected for his particular mission operate to rem()\-e him from 
the ranks of la\i.ful combatants must be uniformly recognized. \\.ith 
agreement on these issues, useful, practical instruitions to aircre1t.s on 
their duties and limitations and on their rights and expectations, under 
the 1au.s of n'ar, easily follon,. 

300 



TOTAL LEGAL SERVICE: ESGAIN AND 
SOLF ON THE 1949 GPW CONVENTION 

Many scholars are as much intri ued by the sources of lau and 

in its content. This article was written by two men long devotefin 
the military and civil service of the United States and relies heavily 
on the Commentary on the several Geneva Conventions of 1949 
edited by M. Jean S. Pictet, Director for General Affairs of the 
International Committee of the Red Cross. The formulative impact 
of legal work preceding and just below the decision-making level 
has seldom been more clear1 demonstrated. Since the time of 
Halleck, Lieber and Davis be i re  1900, the United States has been 
committed to the humane conduct of war and a leader of nations in 
the general a plication of principles of civilized conduct in theaters 

the one which follows manifests the continuity of a solid tradition 
and the resiliency of sound scholarship as it adapts institutions to 
changing norms. Esgain and Solf have leavened the intricacies of 
diplomatic roducts with the knowledge develo ed only by men of 

workaday rules for conduct in the heat of conflict. Given that no 
exposition of law will make all men perfect, their effort here vas a 
base adequate to the task of educating several million soldiers in the 
rudiments of the law of war during the decade which followed its 
publication. 

the processes of its development as t a ey are fascinated with chan es 

of war. Wor f such as this selection, the one which precedes it, and 

practical a P fairs, and translated the policies o P nation-states into 

‘Reading on subjects in this article should be supplemented by two others: 
Draper, Human Rights and the Law of War ,  12  VA. J. IST’L L. 326 (1972), and Levie, 
Penal Sanctions fw Maltreatment of Primers of W a r ,  56 AM. J. INT’L L. 433 (1962). 
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THE 1949 GENEVA CONVENTION 
RELATIVE TO THE TREATMENT OF 

PRISONERS OF WAR: ITS PRINCIPLES, 
INNOVATIONS, AND DEFICIENCIES? 

Albert J .  Esgain" and Waldemar A.  Soly" 

I. I N T R O D U C T I O N  

It is the purpose of this study to consider some of the fundamental 
principles, major innovations, and deficiencies of the Geneva Conven- 
tion Relative to the Treatment of Prisoners of War of 12,4ugust 1949. 
It is concerned particularly with the rights and obligations which the 
convention imposes on the signatory states and the individuals who 
are protected thereby, the measures which the convention provides 
for the enforcement of the obligations and the repression of war 
crimes, and the problems which have arisen incident to the interpreta- 
tion of the convention. Space precludes a detailed consideration of 
many important technical areas which pertain to the maintenance and 
the internment of prisoners of war. 

It is not surprising that the decade which witnessed Dachau, A4u- 
schwitz, the massive air bombardments of World War 11, Hiroshima, 
and the trials of -4xis war criminals produced the four Geneva Con- 
ventions of 1949.* These conventions which were the direct result of 

?Copyright asserted by the North Carolina Law Review Association. Reprinted from 41 
N.C.L. REV. 537  (1963), with the permission of The North Carolina Law Review Association. 
Requests for permission to reproduce or otherwise use this article should be addressed to the 
North Carolina Law Review Association. 

*Attorney-Advisor, United States European Command. B.S., 1936; .M.,4., 1938, Ohio State 
University; LL.B., 1943, Duke University; Diploma in International Law, 1956, Cambridge 
University; LL.,M., 1960, George Washington University. When this article was written, .Mr. 
Esgain was Special Consultant to The Judge Advocate General of the Army on Private 
International Law Matters and Chief, Opinions Branch, International .4ffairs Division, Office 
of The Judge Advocate General, Department of the .4rmy. 

**Chief, International Affairs Division, Office of The Judge Advocate General, Department 
ofthe.4rmy. A.B., 1935; J . D . ,  1937, UniversityofChicago. \+'hen this article was written, Mr .  
Solf was Staff Judge Advocate, Headquarters, Eighth United States Army. 

The opinions expressed are those of the authors and do not purport to reflect the views of the 
Department of the Army or of any other Government agency. 

'[1955] 6 U.S.T. & O.I.A. 3316, T.I .A.S.  No.  3364(effective Feb. 2, 1956) [hereinafter 
referred to and cited as the 1949 GPW Convention]. 

1949 GPW Convention; Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War, 12 August 1949, [1956] 6 C .S .T .  & O.I.A. 3516, T.I.A.S. No. 3365 (effective 
Feb. 2 ,  1956) [hereinafter referred to and cited as the Civilian Convention]; Geneva Convention 
for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, 12 
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the traumatic experience of the least restrained and the most destruc- 
tive of modern \j’ars mark the high n.ater mark of the humanitarian 
effort to control the treatment of v.ar victims by lav.-making treaties. 
The  conventions u.hich constitute approximately tv.o-thirds of the 
conventional latl. of \var3 provide detailed, comprehensive, and 
paternalistic solutions to the problems of the past. Hon.ever, it has 
been observed that \vhile international Ian. no\$. provides adequate 
protection to prisoners of u.ar, there is no effective means of control- 
ling the manner by ivhich injury may be inflicted upon  belligerent^.^ 

The  concept that \i.ar is not a relationship betn.een individuals, but 
a condition of animosity bet\veen states,j gave rise during the 18th 
Century to the derived principle that prisoners of n.ar are to be treated 
humanely and to be detained for no purpose other than to prevent 
them from rejoining the fight. This principle, n.hich had become 
firmly established by the middle of the 19th Century, led to the 
development of detailed rules pertaining to prisoners. The  first mod- 
ern codification of the practice of nations with respect to prisoners of 
war \{’as prepared in 1862 by Dr.  Francis Lieber, a Professor of 
Political Science at Columbia C‘niversity, and it \{.as officiallv es- 
poused by the Cnion during the Civil it’ar.’ 

The humanitarian rules of n.ar became the subject of numerous 
multilateral international conferences during the later part of the 19th 
Century and the first half of the 20th Century. The  rules which 
resulted \vere the outgrou.th of a mutual consen& that the plight of 
war victims should be ameliorated to the greatest extent compatible 
with the conditions \vhich \vere inevitable in ivar. Thus the experi- 
ence of past wars rather than broad political theory provided the basis 
for the present rules \f.hich pertain to prisoners of u.ar.8 

In 1874 the representatives of the European po\j.ers u.ho had met at 
Brussels a t  the invitation of Russia dren. up a “Project for an Interna- 
tional Convention on the La\i.s and Customs of \\.ar” which contained 

.August 1949, [I9551 6 U.S.T. & O.I..A. 3115 ,  T.I..A.S. S o .  3362 (effective Feb. 2 ,  3956) 
[hereinafter referred to and cited as the GLVS (Field) Convention]; and the Geneva Convention 
for the Amelioration of the Condition of IVounded, Sick and Shipu recked Members of .\rmed 
Forces at Sea, 1 2  .August 1949, [I9551 6 U.S.T. Cuc O.I..\. 3217 ,  T.I..A.S. S o .  3363 (effectit-e 
Feb. 2 ,  1956) [hereinafter referred to and cited as the GIVS (Sea) Convention]. 

3Lauterpacht, TheProblemoftheReviswnoftheLawof War, 29 BRIT. Y B.  IST’L L. 360(1952). 
41d. at 364. 
’ RoLSSE.AL,  DL CO\TR.ACT SOCl.%LOL PRINCIPLE DL DROIT P O L O T I Q C t ,  bk. 1 .  lO(li62); 2 

X~ATTEL,  LE DROIT DES GESS OL PRlSClPLE DE L A  LO1 N i T L R F L L F  107. 117-18 (Carnegie 
Institution trans. 1916) 

‘SeeFLORI, P R I S O S t  RSOF LV%R 16-21 (1942); Treatyof.1mityand Commercevith Prussia, 
July 11 ,  1799, art. ?(xIv, 8 Stat. 162, T.S. S o .  293; 2 M A L L ~ I ,  TRF4Tl t .S .  C O Y \ - t . \ T l O \ s ,  
INTLRVATION%L .ACTS, PROTOCOLS \SD ;\GRLt.\lt.STS B t T \ \  t t X  THt .  C S I T C D  ST \ T t  S O F  
.%Xlt.RICI ASD O T H t R  Po\! tRS 1776-1909, at 1486 (1910). 

‘Instructions for the Government of .Armies of the United States in the Field, Gcs.  0. 100 
(1863). 

See FLORY, op. c i t .  supra note 6, at 160-6 1 .  
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pro\ isions applicable to prisoners of u ar. _Although the Brussels 
Declaration did not become effectke, it formed the basis of the 
regulations annexed to Hague Convention S o .  IT of 1899 relative to 
thc Ida\\ s and Customs of \\ ar on Land.y These regulations contained 
w e n t e e n  articles on the rights of prisoners of \\ ar. The  Brussels 
Declaration also formed the basis of articles 4 to 20 of the regulations 
annexed to Hague ConLention No. I I T  of 1907.1° The detailed pro\ i- 
5ions of these regulations \\ ith respect to the treatment of prisoners of 
I\ ar established the principle that their treatment and maintenance 
should be analogous to that pro\ ided the troops of the Detaining 
Po\\ er. l 1  

The effecti\ eness of the Hague Regulations in \\ orld \\ ar I \\ as 
materially impaired by the general participation clause \i hich made 
their pro; isions binding only bet\\ een the signatories and inapplicable 
in the e\ ent that a non-contracting pon er become a belligerent. l 2  The 
participation in \ \ o d d  \\ ar I of Serbia and hlontenegro, countries 
nhich had not ratified the 1907 ConLention, v a s  construed by the 
principal belligerents as rendering the Hague Regulations legally 
ineffective. In \\orld \\.ar I Germany's disregard of many of the 
pro\ isions of the Hague Regulations \\ as predicated upon grounds of 
military necessity, and rationalized on the general participation 
clause. l 3  The .Allied PO\\ ers, hou e\ er, regarded certain of the provi- 
sions of these regulations as declaratory of customary international 
l a \ \ ,  and as such, binding upon the  belligerent^.'^ 

4t the request of the Tenth International Conference of the Red 
Cross in 192 1,  the International Committee of the Red Cross prepared 
a draft con\ ention to correct the defects of Hague ConLention No. I V  
\\ hich had been disclosed during \\ orld \\ ar I.  This draft formed the 
basis of discussion for the Diplomatic Conference which met in 
GeneLa in 1929.'' The  treaty \\hich resulted16 in many respects 

'See ~ I I L L O I ,  op. cit. supra note 6 ,  at 2016058 [effective SOY. 1 ,  19011. 
l a  Hague Convention No. 11. Respecting the Laws and Customs of IVar on Land and .innex 

thereto Embodying Regulations Respecting the La\\ s and Customs of il 'ar on Land, Oct. 18, 
1907, 36 Stat. 2 2 7 7 ,  T.S. So. 539 [hereinafter cited as Hague Regulationsof 19071. See FLORT, 
op c i t .  supra note 6 ,  at 2 1 .  

' I  2 o P P t . S H I . l \ l ,  IKTERK ~ T i o s  \ L  L \ \ \  368 (7th ed. Lauterpacht, 1952). 
l z l d .  at 234. 
I3By 1916 special bilateral conventions and cartels had been concluded bet\veen Germany and 

the Allies. The  last of these, between the United States and Germany, \vas signed on November 
1 1 ,  191 8, the day the armistice \vas signed. These bilateral conventions had considerable effect 
upon the development of the 1929 Genera Convention. See FLORT, opcit. supra note 6, at 22- 23. 

''1bid.; FLORT, op. cit. supra note 6, a t  19-20; 6 HICK\\ORTH, Dlct.ST OF IST~RSITIOSIL 
L-\v 438 (1943). 

"THE Gt3LV.A  COS\'t STIOSS OF 12 .%LGLST 1949, CO\llltST.\RT 111, GEStL.4 COSYtS- 
TIOS RELITIVETO THE TRE.AT\IEST OF PRISOSERS OF W.AR 5 (Rctet ed. 1960) [hereinafter cited 

16Convention ofJuly 2 7 ,  1929, Relative T o  Treatment of Prisoners of \Tar, July 27, 1929, 47 
as PICTET, CO\tllEST.ART 111, GP\V c O S \ ' E S T l O S ] .  

Stat. 2021, T .S .  S o .  846 [hereinafter referred to and cited as the 1929 GP\V Convention]. 

305 



MILITARY LAW REVIEW [Bicent. Issue 

made, rather than declared, international la\\., Unlike the Hague 
Conventions, the 1929 Convention specified that its provisions \\.ere 
to be effective betu.een the contracting parties ' e\xm though the 
convention had not been ratified by all of the belligerents. The I929 
Convention specified (article 89) that it \[.as to be complementary to 
.irticles 4 to 20 of the Hague Regulations of 1907 and in fact co\.ered 
the substance of these regulations except to the extent that they dealt 
n.ith parole. 

The conventional la\\. relating to prisoners of \\.ar, as set forth in the 
1929 Convention and portions of the Hague Regulations of 1907, bore 
the full thrust of \\'orld \\'ar 11. In t1i.o main theaters, Eastern E:urope 
and the Far East the conventional la\\. \\.as, for all practical purposes, 
disregarded. Seither Japan nor the Soviet Union had ratified the 1929 
Convention. l8  

In September 1941, there \\.as circulated \r.ithin the German High 
Command (OK\\'), a draft decree u.hich stated that the humanitarian 
rules relative to the treatment of prisoners of\\.ar \ \ .odd not be applied 
to Soviet prisoners of u.ar because the USSR had not ratified the 
con\-ention. l y  In expressing his non-concurrence, .Admiral Canaris, 
Chief of the German Secret Service, correctly pointed out that not- 
uithstanding the fact that Russia \\.as not a party to the convention, 
the customary principles of international la\\. as to treatment of pris- 
oners of \\.ar nevertheless remained applicable.*O In approving the 
decree Field Alarshal Keitel \\'rote: "The objections arise from the 
military concept of chivalrous \\.arfare. This war is the destruction of 
an ideology. Therefore, I appro\-e and back the measure."21 

The extent to \\.hich this decree \\.as carried out was attested by 
Rosenberg, Reichs llinister for Eastern Territories, n.ho reported to 
Keitel in February 1942 that: 

The  fate of the Soviet Prisoners of \\.ar is a , . . tragedy of the 

".irt. 82, 192'9 GP\\ '  Convention. The failure of the Soviet Cnion to ratify the 192'9 GP\\  
Convention, honever, \\as soon to shou that more than a mere rejection of the general 
participation claiise \\ as required. 

l S D ~  \PI  R ,  Tw Rt D CRO C o w t \ ~ ~ ~ r o \ s  2 3  (1958). 
1 I \ l - t R \  \ - I - I (J \  \ L  1 f l I - l '  R \  TRIBL-\ \ I . ,  TRI \I. O F  .\I I J O R  \\' \ K  c R l \ l l \  \1.S Bl'FORt It11 

I \T tKS  \ r I o \  \I. \ l l I ~ l T  \R1 T R I B L - ~  1L 2 3 2  (1947)[hereinafter cited as 1 TRI \LOF-.\t  \ ] O K  \ \ ' \ R  
CRI\11\ \IS]. It is to beobserved that in June  1941, the CSSR advised the principal neutral states 
that it \could comply \\ ith the provisions of the 1929 GP\\  Convention with respect to German 
invaders pro\-ided Germany observed the convention \vith respect to the USSR. See DR \Pt R.  op 
cit. mpra note 18, at 50. 

2 o  1 TRI \ L  OF .\I \ JOR \\ \ R  CRI.\II\ \LS 2 3 2 .  . i s  to these principles he stated: "Since the 18th 
Century there hate gradually been established along the lines that \ \ar captit-ity is neither 
revenge nor punishment, but solely protective custody, the only purpose o f u  hich is to  prevent 
the prisoner of war from further participation in the \I ar. The principle \I as developed in 
accordance \\ ith the vieu held by all armies that it is contrary to military tradition to kill and 
injure helpless people. . . . The decrees for the treatment of So\-iet prisoners of \I ar . . . are 
based on a fundamentally different vie\\ point." 

2 1  Ibid. 
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greatest extent. . . . A large part of them have starved or died because 
of the weather. . . . The camp commanders have forbidden the 

pulation to put food at the disposal of prisoners and they 
have rat K" er let them starve to death. 

In many camps Lvhen prisoners of N ar could no longer keep up 
the march because of hunger and exhaustion, they v ere shot before 
the eyes of the horrified population. . . . 

In Sachsenhausen alone, 60,000 Soviet prisoners of u ar died of 
hun er, neglect, torture, and shooting during the \\inter of 1941- 
42+ 

,\lthough the maltreatment of prisoners taken on the u.estern front 
never approached this magnitude, there were nevertheless many 
grave departures from minimum standards.23 The  gross maltreatment 
of prisoners of Lvar constituted a major portion of the indictments of 
the Germans and Japanese who were accused before the International 
Military Tribunals a t  Nurnberg and Tokyo and before the national 
war crimes tribunals of the -\llied PO\\ ers. 

In other respects as \{,ell, Lt'orld \Var I1 dramatically exposed the 
inadequacies of the conventional and customary rules to cope u.ith the 
savagery wrhich had been manifested during that war. Prisoner of \tzar 
status had been denied members of the ?Ixis armed forces who surren- 
dered following the defeat of their State of Origin. Prisoners of u.ar 
\\ere not repatriated promptly and more than one million German and 
Japanese prisoners \\.ere still in Soviet hands 2 4  M hen the Diplomatic 
Conference met in 1949. Furthermore, the dearth of precedents for 
the trial of war criminals before international and national tribunals 
resulted in the application ofadhoc procedural rules Lvhich varied from 
state to state. The  \var crimes trials suffered as \\ell from all the defects 
of hasty improvisation. The  failure to apply the principles of assimila- 
tion in the procedures for war crimes trials resulted in severe criticism, 
in many respects justified, as to the manner in v.hich the program had 
been conducted.25 

11. T H E  1949 GESEFTL\ C O S V E N T I O S  REL;ITIVE TO 
T H E  TREXT,MENT OF PRISONERS OF \YA\R 

The  deficiencies disclosed by \Yorld \Tar I1 and its aftermath 
caused the International Committee of the Red Cross to turn its 

zzId. at 231. 
231d. at 228-32. O n  October 18, 1942, OKLV issued adecree that .Allied commandounits were 

to he slaughtered to the last man, whether o r  not armed, even if they attempted to surrender. In 
March 1944, a decree was promulgated which ordered the execution upon their recapture of 
escaped officers and noncommissioned officers. In March 1944, fifty R.AF officers who had 
escaped \yere killed. O n  numerous instances .Allied air crews were handed over to civilians for 
mob action. 

24  RCTtT,  c O X l i l L S T . \ R Y  111, GP\V C O S \ - E S T I O \  6. 
25 See text, VI E\'L .\SD DI%IPUS\RY S.\SCTIOSS, B. Penal Sanctions, injra. 
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attention to their correction. In Llpril 1949, at the in\-itation of the 
Sn.iss government, delegates from fifty-nine states met a t  Geneva to 
consider drafts of four conventions for the protection of n w  victims.26 
By 1962, eighty-one states, including the United States and the USSR 
had ratified o; acceded to these con\-entions. 

.llthough there are se\-eral minor reservations to these conventions, 
there is only one of substantive importance to the Prisoner of \\'ar 
Convention--the Soviet Bloc reservation relative to the application of 
the con\-ention to convicted n.ar  criminal^.^' 

O f  particular significance are the series of articles common to all 
four of the conventions n.hich relate to the applicability of the conven- 
tions, the ,rights and obligations of the parties and of the individuals 
protected thereunder, and the execution and enforcement of the con- 
i.entions. Agreement as to these common articles, all fundamental in 
nature, \\.as achieved only through compromise a t  the cost of clarity. 
Severtheless, the adoption of these common articles u.ithout any 
substantial reservation represents a remarkable achievement. 28 

The 1949 Geneva Prisoner of \\.ar Convention is significant in that 
it (a) provides a code of legal rules both fundamental and detailed for 
the protection of prisoners of war; (b) vests in prisoners of n.ar the 
right to humane and decent treatment; (c) attempts to restrict abuses 
and infringements of humanitarian principles by imposing upon the 
parties the obligation to provide penal sanctions io those u,ho commit 
grave breaches; (d) seeks to ensure that like abuses rill not occur in the 
imposition of penal sanctions against offenders; (e) recognizes that 
prisoners of 1i.x on.e no allegiance to the Detaining Pon.er; (f)provides 
that both the legal status and the rights of prisoners of are to be 
assimilated as closely as possible, to those of members of the Detaining 
Po\r.er's o i r m  armed forces; and (g) provides a comprehensive role for 

~ ~~~~ ~ 

26These drafts had been developed successively by the International Committee of the Ked 
Cross. a Preliminary Conference of the Sational Red Cross Societies in 1946. .I Conference of 
Government Experts in lY47. and the 17th International Red Cross Conference at Stockholm in 
1948. PlLTt T,  cO\ l . \ l tXT. \R\~  111, GP\\ C o h \ . t \ T ~ o h  6. The Task of the conference \\as to 
replace the 1929 Geneva Convention relative to Prisoners of \f.ar and to the Sick and LVounded 
in the Field, the 10th Hague Convention of 1907 relative to  the Sick. \\'ounded. and S h i p  
\I recked in llaritime \\'arfare, and to prepare a completely ne\{ convention for the protection of 
civilians. Id. at 7 .  

27Reser\-ations, [ l Y i S ]  6 U.S .T.  & O . I , . I .  3467, a t  3508, T.I . . I .S .  \-o. 3364. 
2BThe  Common .Articles, as they appear in the 1949 GPiV Convention are: Article 1 ,  The 

absolute and unilateral obligation tu  observr the convention in all circumstances; Article 2 ,  The 
conflicts to \I hich the conventions are applicable; Article?, hlinimum standards to be obser\-ed 
in civil I\ ars and internal conflicts; Article f ,  The duration of applicabi1ity;Article 6, Freedom of 
states to conclude special agreements, not in derogation of the rights conferred on individuals; 
Article 7 ,  Prohibitions against the renunciation of rights by individuals; ilrticles 8-1 1 ,  Functions 
and roles of the Protecting Power; Article 1 2 7 ,  Duty to disseminate text; Article 1 2 9 ,  Obligation 
to repress grave breaches; Articles IO?-108, Duty to punish grave breaches; Article 130,  .I 
definition of gra\-e breaches; and Article 131, Responsibility of states, apart from individual 
responsibility. for grave breaches. 
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the Protecting Power, the International Committee of the Red Cross, 
and other relief organizations. 

Before the convention could be ratified by more than a handful of 
states, serious defects Lvhich either had not been anticipated or had 
remained unresolved 29  were to be disclosed by the Korean conflict. 
The  convention nevertheless, reflects a significant step forward in the 
development of rules of humanitarian practice in the treatment of 
prisoners of war. No international convention can be drafted so as to 
preclude those lvho are intent on violating its principles from 
rationalizing their breach on the basis of either real or fancied am- 
biguity, or on alleged exceptions to its general rules. Thus it was 
inevitable that there would be only partial compliance with the 
Geneva Prisoner of \Var Convention of 1949 during the Korean 
conflict as it occurred before the parties to the conflict had ratified the 
conventions and before necessary implementing machinery and pro- 
cedures could be established. The  convention did, nevertheless, es- 
tablish broad guidelines and standards which were generally recog- 
nized by the parties to the conflict. 

A. GENERAL PROVISIONS 
,\rticle 1, common to all four of the Geneva Conventions of 1949, 

obligates the contracting parties “to respect and ensure respect for the 
present Conventions in all circumstances.” The  words “in all circum- 
stances” made it clear that the obligations were to be undertaken 
unilaterally rather than reciprocally, and that their binding effect did 
not depend upon the extent to which the other parties to the conven- 
tion respected their obligation t h e r e ~ n d e r . ~ ~  The  convention requires 
that in time of peace, all preparatory measures, including the enact- 
ment of legislation necessary to repress grave breaches, be taken31 and 
that the text of the convention be disseminated by means of educa- 
tional programs in both the military and the civil community.32 

The  terms of article 1 clearly indicate that the benefits and burdens 
of the convention are to apply equally to both the aggressor and the 

Zghlthough the parties to the Korean conflict had not ratified the convention, both sides 
announced their intention to apply its general principles. Neither side, however, appointed a 
Protecting Power. Due to the absence of such protection many of the principles of the conven- 
tion were not fully observed. See PICTET, COMMLST.~RY 111, GPLV C O s V E S T l O s  119 n.1. 

Other deficiencies disclosed by that conflict \vere: (1) A failure to provide for the participation 
in war of the United Nations and other multinational regional organizations as “Detaining 
Powers”; (2) An excessive rigidity in such paternalistic provisions as the “nonrenunciation of 
individual rights” which prolonged the conflict for that substantial period of time which was 
required to negotiate the issue of involuntary repatriation. 

3 0  PICTET, COMMESTiRY 111, GPLV COSL-ESTIOS 18. 
31. \ r t~ .  127, 130, 1949 GPLV Convention, 
32 . i r t .  127, 1949 GPLV Convention. 
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\ ictim of aggression. Xn illegal 11 ar therefore M as not to preclude the 
applicability of the conventions to \f.ar victims.33 

B. COiVFLICTS TO U'HICH APPLICABLE 
.Article 2 of  the con\.ention provides: "[Tlhe present Con\-ention 

shall apply to all cases of declared war or of any other armed conflict 
\\ hich may arise bet\\.een two or more of the High Contracting 
Parties, even if the state of n'ar is not recognized by one of them." 

This article resolved doubt as to the applicability of the convention 
to armed conflicts \\.hich are not considered bf one or all of the 
belligerents as constituting a state of \\.ar.34 .After \\.odd \\'ar I 
numerous armed conflicts had occurred \\.hich \\.ere not considered by 
the belligerents as being and \\.hich thus enabled them to assert, 
under the language of existing conventions, that the provisions thereof 
\\.ere i n a p p l i ~ a b l c . ~ ~  

Deliberations leading to the 1919 con\.entions did not contemplate 
or consider collective enforcement action by the United Sations and 
the formation of closelv integrated regionalcoalitions such as X-ATO 
and the \\'arsa\\- Pact: Thus,  the term "High Contracting Parties" 
used in the coni.ention left in issue the question of \\,hether, and to 
\\.hat extent, the conventions \\.ere to have applicability to interna- 
tional and multinational organizations. 3 6  

Article 2 3 7  follo\i.s the precedent of .irticle 82 of the 1929 Conven- 
tion and expressly excludes the general participation clause. I t  pro- 
\.ides as \\,ell that the parties "shall be bound by the Convention in 
relation to a non-contracting po\\.er if the latter accepts and applies the 

3 3  See DK \PI K. Tlil RI 1) CKOSS COY\ k \ ' l l O \  79 (1958), See also 2 (>PPk\Hl  1\1, I \ l  I R \  \- 

I IO\ \ I.  I > \ \ \  218 (7th ed. Lauterpacht 19.52) where it is stated that although the unlavful 
belligerent may not have a right to exercise all the rights \I hich traditional international la\\ 
confcr5, he must, during the pendency of Lvar. receix the mutual benefit of the humanitarian 
principles. There is. hii\\ever. a segment of international legal thought \\ hich nould make the 
rules of \\ arfare applicable to aggressors only, and u o d d  permit the defenders to pick and choose 
among the rules. See Report ofstudy ofLegalProblemsofthe l'nited hations, 19.53 PROCt t D l \ [ ; S  O F  
n i t  .\\I Sot:‘\ o c  I k n .  L \ \ \  1 3 1- 3 5  (1953. Compare B.\STER. The Role o f L a c  in Modern U'ar, 

PI R ,  op. cit. supra note 3 3 ,  at 
10-1 I ;  2 O P P ~  \HI I \ I ,  op. cit. supra note 3 3 ,  at 236. .\rticle 2 of The  Hague Convention of 1899 
stated that the annexed regulations concerning the Lau s and Customs of \i'ar o n  Land \\ere 
applicable "in case ( I f \ \  ar." This definition was not repeated in either the Hague Convention 11. 
of 190': or in the 1929 Geneva Conventions. .\t the time it seemed redundant to include such a 
clause t'or the title and purpose of the conventions made it clear that they \I ere intended for use in 
\I ar time and the meaning of ardid not seem to require definition. R u t i .  C(i \ i \ i t \ i .  IRI 111. 
GP\\ '  Cox\  1 \TI ( ) \  19. 

3 5 2  Opi+sIit ] \ I ,  op. cit. supra note 3 3 ,  at 293 n.1. In  the Sino-Japanese conflict of 1937 \\hen 
both belligerents desired a state of ua r ,  the 1929 GP\\ '  Convention v a s  not legally applicable. 

36See teYt. 111 G F \ C R  \I. P R O T F ( T I O ~  [It P R I S O S F R S  01. ~ V . I R %  1 .  Multi-.'v'ation Command. 
infra. 

37".\lthough one of the Po\cers in conflict may not be a party to the present Convention. the 
Pinrers 11 ho are parties thereto shall remain bound by it in their mutual relations." 

1953 PKOCEEDI\GS O F  TIIE . \ \ I ,  SO(:'\  O F  IST, 
3 4 ~ (  i 1 . i ' .  C o \ l \ l k \ i  \ R \  111. GP\V co\!.l 
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provisions thereof.” There \%’as general agreement under this language 
that non-contracting parties \+’ere to be entitled to the benefits of the 
convention if they adhered to it. It was difficult, hou.ever, to achieve 
agreement as to the exact circumstances under which the contracting 
parties would be required to extend the benefits of the convention to 
non-contracting parties. The  Canadian delegation to the conference 
proposed that the convention be binding only M.ith respect to those 
non-contracting powrers urhich complied with its provisions. The  
Belgian delegation proposed that it be binding only on those non- 
contracting pon.ers which had received from a contracting party an 
invitation to accept the provisions of the convention and had in fact 
accepted such an i n ~ i t a t i o n . ~ ~  The  text which \%.as finally adopted \vas 
a compromise between the t\vo proposals, one of \vhich \vas consid- 
ered to be too indefinite, the other too rigid. This compromise is 
troublesome in that it leaves to the discretion of the contrating party 
the determination of Lvhether a non-contracting party has accepted the 
convention and, if it has, whether it is applying its  provision^.^^ 

C. CONFLICTS NOT OF A N  INTERNATIONAL CHARACTER 
Common article 3 ,  undoubtedly inspired by the Spanish Civil M’ar, 

establishes certain minimum standards which u.ould regulate civil 
wars, insurrections, and other conflicts which are not of an interna- 
tional character.40 LVith respect to such conflicts it is a “convention in 
miniature.” It is the only article applicable to such conflicts when the 
parties thereto fail to adopt all or part of the convention by special 
agreement. This article states that persons who do not participate in 
hostilities, including members of the armed forces who have laid 
down their arms, are in all circumstances to be treated humanely 
\vithout adverse distinction based on considerations of race, color, 
religion or faith, sex, birth, wealth, or similar considerations. Specifi- 
cally, the article prohibits 

382B F I N . ~ L  RECORD OF THE DIPLO.M.~TIC CONFERENCE OF G E N E V . ~  OF 1949, at 108 (1949) 
[hereinafter cited as 2B F I X ~ L  RECORD]. 

3gSince the provision involves the principle of reciprocity, it would appear that the f.ailure of 
the non-contracting party to observe a particular article would legally exempt the adversary only 
from a like observance. See DR.APER, op. r i t .  supru note 33, at 11. 

40There is a common assumption that such conflicts are characterized by a total lack of 
restraint and savagery. It is to be noted ho\vever that Lieber’s enlightened code (Instructions for 
the Government of Armies of the United States in the Field, G t s .  0. 100, LVar Dep’t .April 24, 
1863) was inspired by the American Civil W‘ar. Furthermore, in the Swiss Sonderbund War of 
1847, a civil war occasioned by religious beliefs, General Dufour, the federal commander, issued 
a series of rules for the army which demanded moderation and care for both prisoners and the 
wounded. His proclamation of November 7, 1847, materially assisted in the rapid healing of 
wounds of the conflict. His proclamation read: “Confederates, I place in your keeping the 
children, the women, the aged and the ministers of religion. He who raises a hand against an 
inoffensive person dishonors himself and tarnishes his flag. Prisoners and wounded, above all, 
are entitled to your respect and compassion the more so, because you have often been with them 
in the same camp.” Cited by DR.~PER, op. cit. supru note 3 3 ,  at 3 .  
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at any time and in any place \\.hatsoever. . . (a) violence to life and 
person, in particular, murder . , . mutilation, cruel treatment and 
torture; (b) taking of hostages, (c) outrages upon personal dignity 
. . . (d) the passing of sentences and the carrying out of executions 
\i.ithout previous judgment by a regularly constituted court afford- 
ing all judicial guarantees n.hich are recognized as indispensable by 
civilized peoples. 

This article also encourages the parties to the conflict, by special 
agreements, to bring all or part of the other provisions of the conven- 
tion into force. Finally, and indispensably, it provides that the appli- 
cation of its provisions "shall not affect the legal status of the Parties to 
the Conflict." 

.Article 3 postulates a substantial inno\.ation in the la\\. of war for it 
extends the principle of international control to insurrections and 
rebellions, matters \vhich had theretofore been considered as being 
essentially domestic in character. It is  not surprising, therefore, that it 
took t\\.enty-five meetings to achieve agreement on this article.41 Its 
ultimate adoption and ratification n,ithout a single reservation is an 
affirmation in principle of the vieu, that: "the observance of funda- 
mental human rights has, insofar as it is the subject matter of legal 
obligations, ceased to be one of exclusive domestic jurisdiction of 
States, and has become one of legitimate concern for the United 
Xations and its members."42 

Substantively, the obligations of the article are not revolutionary 
and as the International Committee of the Red Cross has pointed out, 

It merely demands respect for certain rules, which are already 
recognized as essential in all civilized countries, and \\.ere embodied 
in the national legislation of the States in question, long before the 
Convention \vas signed. \I'hat Government n.ould . , . claim be- 
fore the uwrld, in case of civil disturbance \\,hich could justly be 
described as mere banditry, that, Article 3 not being applicable, it 
\\.as entitled to leave the jvounded uncared for, to torture and 
mutilate prisoners, and to take hostages? 4 3  

Numerous troublesome problems, hou.ever, have arisen incident to 
its applicability,'-' the criteria \i.hich are to be used to distinguish an 

" 2B FIS.\L RECORD 9-19,1&48, 75-79, 82-84,90,93-95, 97-102; PICTET, CO\I\IEST IRY 

4 2  1 OPPt.\Htl\l, I\Tt:RS\.rlO\ \ L  L i \ \  740 (8th ed. Lauterpacht 1955). 

44The  entitlement of the United States military personnel captured in Laos and \.ietnam to 
PO\V status is not clear. The United States military personnel are present in an adrisory 
capacity only, pursuant to the request of the Royal Laotian Government and the Government of 
the Republic of \.ietnam. The United States does not consider itself to be a party to either 
conflict. .Uthough the rebels consider the conflict in Laos to be a domestic one. the Royal 
Laotian Government has publicly denounced an extensive and aggressive participation in the 
conflict by troops from the Democratic Republic of Vietnam. There is also substantial evidence 
that troops from the Democratic Republic of Vietnam are actively participating in the conflict in 

111, GPLV cOS\-tSTlO\  28-34. 

4 3  PI(.Tt T, C O \ l \ l t . \ - I ~ i R Y  111, GP\V COS\-t \TIOS 36. 
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“internal conflict” from mere banditry,45 and the possibility that 
recognition of belligerency in an extensive civil n.ar may be considered 
as invoking the entire c ~ n v e n t i o n . ~ ~  As article 3 does not “affect the 
legal status of the Parties to the Conflict,” recognition of belligerency 
is not to be implied by its application. The  legitimate government 
therefore may continue to try and punish captured rebels but they 
must be accorded a fair trial. Absent such a saving clause, it is doubtful 
that any agreement thereon could have been achieved. 

D. CATEGORIES OF PERSONS ENTITLED TO PRISONER OF 
W A R  TREATMENT 

The 1949 Geneva Prisoner of War Convention vests specific inal- 
ienable rights and imposes particular immutable obligations upon the 
Detaining State, the State of Origin, and upon the prisoner of u w  
h im~e l f .~ ’  An individual to be treated as a prisoner of war must not 
only have “fallen into the power of the enemy,” but must be in one of 
the categories enumerated in article 4.48 Persons who are not pro- 
tected by the Geneva Prisoner of IVar Convention would, however, 
be entitled to the protection afforded either by the Geneva Conven- 
tion for the Amelioration of the Condition of the Lt’ounded and Sick in 
Armed Forces in the Field; the Geneva Convention for the ,%meliora- 
tion of the Condition of the \Vounded, Sick and Shipwrecked Mem- 
bers of Armed Forces a t  Sea; or the Geneva Convention Relative to the 
Treatment of Civilian Persons in Time of 

the Republic of Vietnam. ;\I1 of the states which are alleged to be participatingin the Laotian and 
Vietnamese conflicts, Laos, the Democratic Republic of Vietnam, the Republic of Vietnam, 
and the United States, are all signatories to the 1949 Geneva Conventions. Under these 
circumstances it would appear that legally the conflicts in both Laos and Vietnam are interna- 
tional rather than domestic conflicts. If considered to be an international conflict, then captured 
United States personnel, as persons accompanying the Royal Laotian .\rmed Forces and the 
Forces of the Republic of Vietnam, would be entitled to prisoner of war status under either 
.4rticle 4.\(d) or 4.4(4) of the 1949 GP\V Convention. If the conflicts are viewed as being 
domestic in nature and absent an agreement between the contending parties to apply all of the 
provisions of the 1949 GPLV Convention, captured United States military personnel would be 
entitled only to the protection specified in Article 3 (humane treatment) of the 1949 GP\V 
Convention. See RCTET, COMMESTIRY 111, GPW COSVLSTIOS 22- 23; 2 OwEsHtni, op. cit. 
supra note 33, at 209-12, 370-71. 

45  Neither France nor the United Kingdom considered article 3 to be applicable in .Algeria, 
Malaya, Kenya, and Cyprus. See DR.IPER, op. cit. supra note 33, at 14. For an extensive 
discussion of such criteria see PICTET, COWIESTIRY 111, GPIV COX\,ESTIOS 35-38. 

481n 2 OPPESHEIU, op. cit. supra note 33 ,  at 370-72, the view is expressed that recognition of 
belligerency makes what would otherwise be an internal conflict, one of an international 
character. Cf. DRIPER, op. cit. supra note 33, at 16, who is of the opinion that this view is 
untenable in the light of the clause which encourages special agreements to invoke the other 
provisions of the convention, 

4 7 1 4 ~ ~ .  6, 7, 1949 GPW Convention. 
48.4rticle 5 ,  1949 GPW Convention provides that the convention is to apply “from the time 

49  2.4 FIXIL RECORD OF THE DIPLOWITIC COSFERESCE OF G ~ s E v . 4  OF 1949, at 848 (1949) 
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.I significant amplification of the categories of persons entitled to 
prisoner of \\.ar status \\.as effected by the 1049 Gene\.a Prisoner of 
\\'ar Convention. .Article 4.-\(2), like Articles I ,  2 ,  and 3 of the Hague 
Regulations of 1907, accords prisoner of \\.ar status to members of the 
armed forces and to members of Iwlunteer corps and militia n.ho ( 1 )  
are commanded by a person responsible for their acts or omissions. ( 2 )  
display a fixed distinctii-e emblem recognizable at a distance, (3 )  carrv 
arms openly, and (4) conduct their operations in accordance \\.ith the 
1an.s and customs of \\.ar. 

.Additionally, article 1 continues in effect the protection accorded 
by the 1920 GP\\' Con\.ention to camp folio\\ ers and to members o f a  
lecie en muse j O 4 . e .  those inhabitants of an unoccupied territorJ- \\.ho 
on the approach of the enemy spontaneously take up arms to resist the 
invaders. 

Se\\. categories protected by the 1040 GP\\' Con\.ention include 
members of organized resistan& mo\'ements, even those in occupied 
territory, if they meet the test established by article 4A(2). Superfi- 
cially, it \\-auld appear that the inclusion of members of organized 
resistance mo\.ements in occupied territory \\.ithin the categories of 
protected personnel is a substantial departure from preexisting inter- 
national la\\,. O n  analysis, ho\\,ei-er, it becomes clear that as a practical 
matter the prerequisites that members of such movements, or  parti- 
sans, bear distinctive insignia recognizable at a distance and that they 
carry arms openly, preclude its effective utilization. Only rarely \ \ . i l l  
members of organized resistance mo\.ements in effectit-ely controlled 
territories be able to comply \\.ith all of the conditions \\.hicli are 
prerequisite to entitlement under the GP\\' Convention for to ac- 
complish their mission they must \\.ark secretly, \\.ear no uniforms, 
conceal their \\.capons, and withhold their identity prior to their 
strike. j 1  Jlembers of organized resistance movements in occupied 
territory \\.ho do not qualify as prisoners of \\.ar are, ho\\.e\-er, entitled 
to the protection of the Civilians Convention.j* It is to be noted in this 

[hereinafter cited as 2 . i  FI\ \I .  R t ( , o ~ i i ] ;  T H t  Gt\t  \ I C(iu\ i . \ - r i o \ h  ( I F  I ?  . A L G L \  I 1949. 
C O \ l \ I l  \ I \ K \  I\ . ,  Gt \ t \  \ cO\\ t \ ' I  IO\ R1 l . \ ' J ' l \ ~ l  ' IO  I H 1  PRO I 1  < l I O \  O F  (:I\ 11.1 \ \  PI K- 
s o \ s  I\ Ti\it OF \\'\K 50 (Pictet ed. 1958) [hereinafter cited as PIC ri 1'. C O \ ~ \ I I . \  I - \ R \  I\ .% 
C I \  I L I  \ \  Co\\ t \ I . I < J X ] .  .ilthough an indiiidual \i ho has taken part in hostilities hut \I  ho is not 
entitled to prisoner of  \\ ar status may he treated as a ti a r  criminal, he does not thereby lose his 
entitlement to the protection specified in .irticles 64 t o  66 and 71 to 7 5  of the Civilian 
Conventicin. 

i u . i r t .  81. I Y 2 9  GP\\ '  Conventim. See a h  . i n  2 ,  Hague Kegulatims of l Y O 7 .  
5 ' D ~ \ ~ ~ ~ ~ , ~ p .  cit,sNpranote33,at52. SeealsoPic r tT ,Co \ l \ l th '1  \ R \  111, G P \ \ ' C o \ \ t \ -  

' 1 1 0 ~  52-61. 
,'* See note j0supra and .\rts. 64 to 7 5  of the Civilian Coniention. irticle 68 of the Civilian 

(hn\-enti(in provides in part that the death penalty may be adjudged only "u here the person is 
guilty of espionage . , . serious sabotage against the military installations of the Occupying 
P(n\ er or of an intentional offence $5 hich caused the death of one or more persons, provided that 
such offences \<'ere punishable by death under the l a u  I J ~  the occupied territory in force befiire 
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connection that the Diplomatic Conference rejected a proposal which 
u.ould have extended the provision of the levte en masse to uprisings in 
occupied territory j3 partly because of the special provisions for or- 
ganized resistance m o ~ e r n e n t s . ~ ~  It also rejected a proposal which 
vrould have extended the protection to individuals who, not being 
parties to a levte en masse, took up arms against an unlawful aggressor. 
The  conference concluded that such individuals who were not a part 
of an organized resistance movement or of a levte en masse, should 
remain unprivileged belligerents. It was recognized that once an 
illegal war was commenced it must for all purposes be governed by the 
la\vs and customs of Lvar. It \vas considered that any derogation from 
the rules of Lvar for this purpose would lead to anarchy.jj 

E. PERIOD OF PROTECTION 
Under Article 5 ,  the provisions of the GP\T Convention are to 

apply to prisoners of \var “from the time they have fallen into the 
hands of the enemy until their final release and repatriation.”j6 AM- 
though this article was intended to remove any ambiguity as to the 
precise moment when an individual’s status as a prisoner vested, the 
commencement of protection in fact depends upon the determination 
of two separate and distinct factors: the moment at which an enemy 
may no longer be lawfully attacked; and the moment a t  which the 
rights and obligations to which prisoners of war are entitled become 
vested. 

Under the customary rules of Lvar, protection from attack begins 
when the individual has ceased to fight, when his unit has surren- 
dered, or when he is no longer capable of resistance either because he 
has been overpowered or is u.eaponless. 57 These conditions will not 
always coincide in point of time with the actual assumption of physical 
custody by the captor state.58 A soldier who has laid down his arms or 
the occupation began.” The United States and the United Kingdom have filed reservations, 
reserving the right to impose the death penalty without regard to whether it was authorized by 
law in force at the time the occupation began. 

53“[A] levie does not cover the case of an uprising after the enemy has occupied the part of the 
national territory concerned. Thus, before an invader crosses the national frontier, the whole 
able-bodied population may constitute a levte en m u m .  After invasion and occupation no levde en 
musse can take place in the area occupied, but there may be a lev& en muse in the areas forward of 
the enemy and not yet occupied.” Thus  after invasion, the provisions of the convention with 
respect to organized resistance movements take effect. DRAPER, op. cit. supra note 3 3 ,  at 5 3 .  

5 4  2 OPPESHI~M, op. cit. supra note 3 3 ,  at 3 7 2 .  
55Gutteridge, The Geneva Convention $1949, 26 BRIT. YB. IST’L L. 294 (1949). 
jaThis article provides further that “should any doubt arise as to \vhether persons, having 

committed a belligerent act and having fallen into the hands of the enemy, belong to any of the 
categories [of personnel] enumerated in Article 4, such persons shall enjoy the protection of the 
. . . Convention until such time as their status has been determined by a competent tribunal.” 

5’FLORY, PRISOSLRS OF \T.\R 3 9  (1942). 
j*The distinction between exemption from attack and prisoner of war status may be illus- 

trated by the case of L‘nited States v. Kraukoreit, 59 Bd. of Rev. 7 (1946), 5 BLLL. JAG(ARW 
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\\.hose command has been surrendered may no longer be attacked, but 
responsibility for his maintenance and treatment as a prisoner of n.ar 
cannot be fixed on the captor state until it has assumed physical 
control. The  Brussels declaration of 1874 avoided a direct statement as 
to the precise moment a t  \\.hich prisonership commenced, but did so 
indirectly by defining prisoners of \\‘ar as la\\.ful and disarmed 
enemics. There \\.as, ho\\.ever, no precise conventional rule \\.hich 
fixed the commencement of prisonership.j9 .Article 1 of the 19ZY 
Geneva P\\’ Convention approached the matter obliquely. It states 
that the convention applies to the persons mentioned in .l&cles 1, 2 ,  
and 3 of the 1YO7 Hague Regulations “\\.ho are captured by the 
enemy.” It thus recognizes that custody is a condition precedent to 
prisoner of \\.ar entitlement. 

In recognition of the meager facilities \\.hich are available for the 
processingof prisoners of n.ar in maritime and aerial \\-arfare, the 1929 
Convention carefully provided that the convention applied: 

to all persons belonging to the armed forces of belligerents v.ho are 
ca tured by the enemy in the course of maritime or aerial warfare, 

ca ture render inevitable. Severtheless, these exceptions shall not 

they shall cease from the moment \\.hen the captured person shall 
ha\-e reached a prisoner of u’ar camp.60 

su g ject to such exceptions (derogations) as the conditions of such 

in P ringe the fundamental principles of the present Convention; 

Experience in \\.orld \\.ar I1 confirmed the fact that the conditions 
\\,hich necessitated exceptions to the full application of the con\.ention 
in maritime and aerial n.arfare also existed in fluid combat situa- 
tions.61 The  International Committee of the Red Cross proposed that 

262 (1Y46). German military forces in Italy surrendered as of \lay 2 .  IY45. O n  .\lay 6. IY45, 
before their unit had been taken into custody, the three accused murdered a fello\r soldier. lfter 
they came under .lllied control the accused \I ere tried by a Cnited States general court-martial 
for murder in violation ( ~ f  lrticle of \\‘ar 92. The  Board of Revie\\ held that the accused \\ erc not 
subject to military la\\ under Irticle of \\‘ar 2 until they became prisoners of \\ ar ,  and held that 
they did not become such prisoners until they \I ere actually taken into .lllied custody. .Iccord- 
ingly. they did not t-iiilate the Articles ~f \\ ar. Because the victim \ \ a s  also a member r ~ f  the 
German forces. the offense 1% as not a violation of the la\\ o f  \\ ar. It \ \ as ,  ho\\e\er.  held to be a 
\-iolation of Italian la\\ \\ hich the United States forces had a right to enforce in \-ie\\ of Italy’s 
status as an occupied country. l-vcn if Italian la\\ could not be enforced \I ith respect to German 
forces in Italy during hostilities (e.g.. Coleman v. Tennessee, Y 7  U.S.  5OY (1878)). it became 
enforceable against them upon the unconditional surrender of the G r m a n  forces on \ l ay  2 .  
1945. 

.jy See FI.oK\. up, cit. supra note 5 : .  at 39. 
60.\rt. I(2), 1929 GP\\’ Con\-ention. 
6 1  Afier the Dieppe landing in 1Y42, the Canadian forces handcuffed German prisoners for 

some hours in order to pre\ent escape. A uaive [sic] ofreprisals and cnunter-reprisals fnl lo\ \  ed. 
O n  that occasion. the British government took the vieu that the cnn\ention as not applicable tO 

captured personnel as long as they \\ere still on the battlefield. PILTI . I .  Co\! \ f t  \ I \K\ 111, GP\\. 
CO\\’I \ I-IO\ 73-74. There is considerable merit in the British position. If. in the tensc 
circumstances hich prevail in such fluid battle conditions as commando raids and airborne 
operations. the captors are denied the right to provide for their 015 n security by handcuffing 
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the exceptions which were specified in the 1929 Convention should be 
extended to all warlike operations. This proposal would have resulted 
in a waiver of technical provisions without any impairment of funda- 
mental principles. The conference, however, feared that any express 
distinction between fundamental principles and technical provisions 
might lead to an interpretation that the latter provisions were in fact 
optional. Article 5 as finally enacted provides that the convention in its 
entirety “shall apply to the persons referred to in Article 4 from the 
time they fall into the power of the enemy and until their final release 
and repatriation.” 62  

Under this text it will be noted that a Detaining Power is now 
precluded from relaxing the standards fixed by the convention in the 
event the State of Origin capitulates unconditionally as did Germany 
in 1945. 

Article 6 of the convention prohibited the parties to the conflict 
from alienating any of the rights which it confers upon a prisoner of 
war, and article 7 of the convention precludes the prisoner himself 
from renouncing the rights which the convention accords to him. The 
text of articles 5 and 7 considered together makes it clear that a 
prisoner of war is himself precluded from changing his status prior to 
the time of his final release and r e p a t r i a t i ~ n . ~ ~  

F .  E N T I T L E M E N T  OF DESERTERS A N D  DEFECTORS TO 
PRISONER OF W A R  STATUS 

A question of significant importance, that of the entitlement of 
deserters and defectors to prisoner of war status, has arisen due to the 
imprecision of the language of A4rticle 4 of the GPW Convention. ‘4s 
to military personnel article 4 provides that: 

A. Prisoners of War, in the sense of the present Convention, 
are persons belongin to one of the following categories, who have 

fallen into the ower ofthe enem 

well as members of the militias or volunteer corps forming a part of 
such forces. 

(1) Mem f! ers of the arme J‘ forces of a Party to the Conflict, as 

The term “fallen into the power of the enemy” replaced the term 
“captured by the enemy” which had been used in the 1929 Conven- 
tion. 64 It is clear from the travauxpreparatoires that this new terminol- 
prisoners, there is great danger that the prisoner will be shot “while trying to escape” or “in self 
defense.” 

62 See PICTET, COMMST.\RY 111, GPW COSVESTloN 74. 
63The  provisions of the 1949 GPW Convention which preclude prisoners of war from 

voluntarily renouncing their rights have been construed as precluding them from renouncing 
their status as prisoners of war in order to return to a civilian status or to join the armed forces of 
the Detaining Power. U.S.  DEP’T OF A R M Y ,  Flu 27-10, THE L A W  OF LAND h’.\RF.IRE para. 49 
(1956) [hereinafter cited as FM 27-10]. 

64 .Art. 1 ,  1929 GPW Convention. 
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ogy \!.as intended to be more comprehensive than that w.hich had been 
utilized in the 1929 Convention. It \\.as intended to encompass a t  least 
t\iw additional classes of soldiers: those \\.ho are surrendered as a result 
of a national capitulation or armistice (referred to as “surrendered 
enemy personnel” during \\’orld U’ar 11), 6 5  and those \t.ho \!.ere 
present in the territory of the enemy at  the outbreak of hostilities. 6 6  

\\.as it, honxver, intended to cover persons \+.ho deserted their armed 
forces prior to their capture or surrender, or persons \vho at the time of 
their capture or surrender expressed a desire to serve the Detaining 
P o u w .  Neither the convention nor its travaux preparatoires refer ex- 
pressly to such persons. 

For the purpose of this study a deserter is defined as a soldier \f.ho 
voluntarily abandons his force to avoid combat or for some other 
purpose, but \\.ho, at the time of his capture or surrender, has neither the 
intent nor the desire to sever his allegiance to his country, to bear arms 
on behalf of the Detaining Pou.er, or to otheruise actively assist the 
Detaining P o u w  in its military operations. .\ defector is defined as a 
soldier who voluntarily abandons his forces either for the purpose of 
bearing arms on behalf of the Detaining Pou.er or to otherwise partici- 
pate in military operations ofthe Detaining Povw,  or \vhoat the time of 
his capture or surrender, makes knoum his previously formulated and 
present intent to bear arms on behalf of the Detaining Power or 
o t h e n r k  activelv to participate in the military operations of the 
Detaining Po\i.er: 

The status \r.hich is to be accorded deserters and defectors is of 
particular importance for it u41 determine, among other matters, the 
type of employment \t.hich may be required of them, their possible 
utilization as combatants against their olvn or other countries, their 
entitlement to repatriation, and their eligibility to asylum as political 
refugees upon the conclusion of hostilities. The treatment of defectors 
is a matter of considerable significance because of the possibility that 
in future conflicts ideological and political considerations ndl occa- 
sion w.idespread defection. Under these circumstances states n i l 1  be 
inclined to deny deserters and defectors prisoner of u.ar status, par- 

65 See 2 . 1  Flu \ L  R t ( . o R D  2 3 i ;  PICTt l ,  Co~1Mn- r  \RT 111, GPri’ COh\-tYrlO\ 50, 75-76. 
See also Pictet, Les Conventions de Geneue, 1 RKL-EIL D t S  COCRS, .1C IDt lilt. D t  DROIT I V l E K -  
u ~ T I O Y  \ L t  79. .\t the conclusion of \Todd \$‘ar 11, the German and Japanese troops tvhich had 
been taken into Allied custody as a result of the mass capitulation of the .\xis armed forces and 
the surrender of the ;\xis states, \\ere not accorded prisoner of war status and were denominated 
as “surrendered enemy personnel.” The .\llies took the view that unconditional surrender gave 
them as Detaining Pokvers a free hand as to the treatment they could accord military personnel 
who had fallen into their hands following capitulation. Among the disadvantages suffered by 
such personnel were that their personal effects were impounded \rithout a receipt, officers 
received no pay, and enlisted persons, although compelled to u.ork, received no wages. In penal 
proceedings they were not entitled to the benefits of the 1929 GPLT Convention. 

662.4 FIK \L  R ~ C : O K D  2 3 i .  
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ticularly if such action will make available to them, but not the enemy, 
the services of a substantial number of enemy personnel. 

The entitlement of deserters and defectors to prisoner of war status 
depends in large part upon the interpretation which is given to the 
words “fallen into the power of the enemy.” Properly, these words 
must be interpreted in the light of the overall objectives of the confer- 
ence, the intent of the conferees, the circumstances existing at the time 
of the negotiation of the convention, the evils which the conference 
intended to obviate and, if appropriate, the prevailing practice of 
states with respect to the status of such persons prior to the 1949 GPW 
Convent ion. 

If the GPW Convention is interpreted as being applicable to desert- 
ers and defectors, they being persons who have “fallen into the power 
of the enemy,” they would, as prisoners of war, be ineligible for either 
voluntary or involuntary service as combatants. They would also be 
exempt from forced labor with respect to those categories of work 
which are proscribed by Articles 50 and 52 of the GPW C ~ n v e n t i o n . ~ ~  
If the GPW Convention is interpreted as being inapplicable to them 
their status would, in almost all circumstances, be that of protected 
persons under the provisions of Article 4 of the Civilians Conven- 
tion.68 This article provides: 

Persons protected by the Convention are those who, at a given 
moment and in any manner whatsoever, find themselves, in case of 
a conflict or occupation, in the hands of a Party to the conflict or 
Occupying Power of which they are not nationals. 

Nationals of a State which is not bound b the Convention are 
not protected by it. Nationals of a neutral H tate who find them- 
selves in the territory of a belligerent State, and nationals of a 
co-belligerent State, shall not be regarded as protected rsons 

representation in the State in whose hands they are. 
while the State of which they are nationals has normal dip r omatic 

6’For the text of Articles 50 and 52 ,  1949 GPW Convention, see note 122 infra. 
681t has been said that Article 4 of the Civilian Convention confirms a general principle that 

“Every person in enemy hands must have some status under international law: he is either a 
prisoner of war, and, as such, covered by the Third Convention [GPW], a civilian covered by 
the Fourth Convention [Civilian Convention], or again, a member of the medical personnel of 
the armed forces who is covered by the First Convention. There is no intermediate status; 
nobody in enemy hands can be outside the law. We feel that this is a satisfactory solution-not 
only satisfying to the mind, but also, and above all, satisfactory from the humanitarian point of 
view.” PICTET, COMMENT.IRY IV, C~VILI.AS CONVENTIOX 5 1 .  

Although the issues of entitlement to prisoner of war status and repatriation are separate and 
distinct ones, it is to be noted that generally protected persons enjoy the same rights to 
repatriation under the Civilians Convention as that enjoyed by prisoners of war under the GPW 
Convention. It is to be noted as well that as a matter of practice states have generally granted 
asylum to deserters and defectors, as they have to prisoners of war-particularly when the 
provisions of an armistice agreement or those of a treaty of peace failed to immunize them from 
punishment by their state of origin for their desertion or defection. See Schapiro, Tbe Repatriu- 
t b n  ofDeserters, 29 BRIT. YB. INT’L L. 310 (1952). 
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Persons rotected by the Geneva Convention for the .Ameliora- 
tion of the E ondition of the \I’ounded and Sick in Armed Forces in 
the Field of Au ust 12 ,  1949, or by the Gene\ a Conk ention for the 

llembers of .Armed Forces at Sea of .August 1 2 ,  1949, or b the 

of .August 1 2 ,  1949, shall not be considered as rotected persons 

Amelioration o B the Condition of \Vounded, Sick and Shipu recked 

Geneva Convention relatke to the Treatment of Prisoners o Y \\ ar 

i\ ithin the meaning of the present Coni ention. F$ 
The Civilian Convention specifies, as does the GPIi Convention, 

that special agreements may not adversely affect the situation of 
protected persons, nor restrict their rights under the convention, 70 

and that such persons may not under any circumstance “renounce in 
part or in entirety the rights secured to them by the Convention.”71 
.Although this coni ention expressly prohibits an occupying pov er 
from compelling a protected person to serve in its armed or auxiliary 
forces, 72  it permits a protected person voluntarily to enlist in the 
enemy’s armed forces. 7 3  

-Article 4 of the GPI\. Convention is susceptible to a t  least three 
interpretations n.ith respect to the categories of military personnel 
M 110  are entitled to prisoner of \\ ar status. 7 4  First, all military person- 
nel ~ h o  are in the custody of the enemy. Second, all military person- 
nel in the custody of a capturing force except deserters and defectors. 
Third, all military personnel in the custody of a capturing force- 
irrespective of the manner by u hich custody is effected-except those 
v.ho advise the Detaining Power at the time they are taken into 
custody of their intent and desire to serve in the armed forces of the 
Detaining Po\\er or to participate in activities nhich uil l  foster the 
\tar effort of the Detaining Poiver. 

States in determining which of these interpretations they are to 
adopt \\ill be confronted with considerations of serious import. If 
deserters and defectors are to be considered as excluded from prisoner 
of \\ ar status, an unscrupulous belligerent may assert, contrary to 

6sThe  protection provided by the Civilian Convention commences \vith the outset of the 
conflict or occupation. See .Art. 6, Civilian Convention. Generally, in the territory of the parties 
to the conflict its application terminates upon the close of military operations and, in the case of 
occupied territory, one year after the general close of military operations. The occupying 
po\ver, however. is bound for the duration of the occupation, to the extent that it exercises the 
functions of government in such territories, by the provisions of .\rticles 1 to 1 2 ,  27, 29 to 3 1 ,  47. 
49. 5 1 to 5 3 ,  59, 61 to 7 7 ,  and 143 ofthe Civilian Convention. See Art. 6, Civilian Con\-ention. 

70.\rt. 7 ,  Civilian Convention. 
7 1  .\rt. 8, Civilian Convention. 
i2.1rt. 51, Civilian Convention. .\rticle 147, Cit-ilian Convention, states that a breach of this 

obligation constitutes a grave breach of the convention. 
7 3  Such enlistments, ho\\eever, may not be the result of pressure or  propaganda. . l r t .  7 ,  1910 

GP\V Convention. Under .\rticles 5 and 7 of the 1949 GP\V Convention, prisoners of \\ ar are 
denied the right to voluntarily enlist in the enemy’s armed forces. 

i 4  See Clause, The Status of Deserters Under the 1949 Geneva Prisoner of War Convention, 1961 
MILIT\RI  L. Rt\ . .  15.  36. 
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fact, that large numbers of prisoners who have passed into their 
custody are deserters or  defectors and, as such, not entitled to 
prisoner of Lvar status. Proof to the contrary in time of combat would 
be difficult, particularly if a full and immediate investigation of such 
cases is infeasible or is not permitted. 

States which in good faith adopt a policy which denies prisoner of 
war status to persons u.ho are in fact deserters and defectors run the 
danger that under the guise of a similar policy an enemy state may 
attempt to justify its illegal conduct by the simple expedient of 
classifying any and all prisoners as deserters and defectors. On  the 
other hand should states adopt the policy of according deserters and 
defectors POU’ status they would thereby deprive themselves of 
valuable military resources and other important advantages. 

;is indicated, neither the text of the GPW Convention nor its 
travauxpreparatoires reflect the specific intent of the conferees as to the 
entitlement of deserters and defectors to the protection of the GPW 
Convention. 76 However, the trawaux preparatoires are clear that the 
words “fall into the power of the enemy” were not intended to be 
identical in their effect to the words “captured by the enemy” 77 as 
used in the 1929 Convention. Further, the words “fall into the power 
of the enemy” were not intended to encompass only those whose 
surrender or capture was involuntary. 78 

r i s  a practical matter soldiers who desert in order to avoid the 
conflict, but who are captured, do in fact fall involuntarily into the 
hands of the enemy just as much as do other prisoners who are 
captured or are surrendered. 79 Logically, there is no reason why those 
who desert to avoid the conflict and who fall into the hands of the 
enemy either voluntarily or involuntarily should be denied POW 
status while captured or surrendered defectors are vested with such 
a status. It is clear that it was not intended that the convention would 

‘j.\n interpretation which would exclude from prisoner of war status all military personnel in 
the custody of a Detaining Power who voluntarily sever their allegiance to their country and who 
assist the Detaining Power in its war effort, is considered to be unsupportable under the 
provisions of .\rticles 5 and 7 of the 1949 GPLV Convention and the intent and objectives of this 
convention, 

76 See G.~RcI~-MoR.A,  ISTERS.~TIOS.AL L.iU ASD ASYLUM .is i HUM.IS RIGHT 103 (1956) 
a-hich is of the view that deserters were deliberately omitted from the categories of persons who 
are to be entitled to prisoner of war status under Artick 4of the 1949 GPW Convention and that 
as such they constitute a special category of persons. 

7 7  See Clause, supra note 74, at 3 1 ;  Gutteridge, The Geneva Convention of1949, 26 BRIT. YB. 
IST’LL. 294, 312-13(1949h Yingling& Ginnane, TheGenevaConoeniionofZ949, 46.h. J. INT’L 
L. 393, 401 (1952). 

2 A FINAL RECORD 2 3 7 ;  PICTET, CO.MMENT.ARY 111, GPW COSVENTION 50; Schapiro, The 
Repatriation $Deserters, 29 BRIT. YB. INT’L L. 310, 3 2 3  (1952). 

7gSchapiro, supra note 78,  at 323 states that “a soldier who surrenders is just as much 
‘captured’ as any other prisoner. . . .” 

80Those who as of the time of their surrender or capture express their previously formulated 
intent to defect, they having been incapable theretofore of effectuating this intent because of 
their inability to free themselves from the physical control of their forces. 
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be used as a means of punishing deserters and defectors by denying 
them PO\\. status.81 O n  the contrary it \\.as the objecti\.e of the 
convention to serve the cause of humanity and to insure by its pro\+ 
sions the general n.ell-being of all prisoners. The inclusion of deserters 
and defectors as persons entitled to PO\\’ status \r-ould not be incon- 
sistent \i.ith this objective and vmuld perhaps best insure that the 
rights visualized for prisoners of \\.ar \\.auld neither be frustrated by 
contrivance nor be voluntarily alienated by the prisoners of u.ar 
themselves. Furthermore, an interpretation \\.hich accords to desert- 
ers and defectors PO\\’ status \\ .odd 1ear.e no gap under \\.hich an 
unscrupulous Detaining Power could, under the guise of compliance 
\\.ith the coni-ention, deny to any captured or surrendered military 
personnel in its hands prisoner of \\.ar status on the basis of its 
unfounded assertion that they n w e  in fact deserters or defectors.82 

One authority n.ho considers that the 1949 GP\\. Conl-ention enti- 
tles deserters and defectors to PO\\. status has stated that: “.I member 
of the armed forces of the enemy n.ho comes into the hands of a 
detaining pov er, from whatsoe\-er motive and by \\-hate\.er means, 
must be held as a prisoner of n.ar and cannot lea\.e his status as such, 
because he is po\\.erless to surrender it .” 83 

During the second meeting of the GP\\’ drafting committee a t  
Geneva, l l r .  \\.ilhelm, a member of the legal staff of the International 
Red Cross, explained to the conferees that the conference of go\-ern- 
ment experts held a t  Geneva in 1947, had approved the suggestion 
“that the umrds ‘fallen into the enemy hands’ had a wider significance 
than the \i.ord ‘captured’ \\.hich appeared in the 1929 convention, the 
first expression also covering the case of soldiers n.ho had surren- 

81  It may be noted in this connection that deserters and defectors are not considered by the 
nations from \\ hose forces they desert or defect as ha\ ing lost. because of their conduct. their 
status as members of their armed forces, and that nations have uniformly held conduct of this 
nature to be punishable under their domestic lau. as military offenses. Clause. supra note -4% ;It 
30. In any e\-ent, national legislation concerned ui th  the punishment of these offenses is 
conclusive neither as to their continued military status nor as to their entitlement to prisoner of 
\\ ar status I\ hile they are in the hands of a Detaining Po\\ er under either the 1Y4Y GP\\ 
Convention or  the Civilian Convention. 

** See 2B FIYAL R t c o R D  17-18, In opposingthe attempt ofthe French and Britishdelegates to 
modi$ the text of .\rticle 7 so that PO\\’s would be permitted to enlist in the armed forces of  a 
Detaining Po\\ er. the \-or\\ egian representative observed that it \\ ould be very difficult to prove 
that coercion o r  pressure had been used tu  obtain from a prisoner his renunciation of rights under 
the conwntion as the Detaining Po\\ er could alu ays assert that it had been freely obtained and. 
for that matter. could also obtain. \I ith little difficulty a confirmation of that assertion from the 
prisoner himself. This same possibility would exist if the convention 1% ere interpreted as 
denying deserters and defectors prisoner of \\ ar treatment. 

83Letter frum Professor R. R. Baxter to J .  \I.. Brabner-Smith. kkq. dated October 10, IYFR 
commenting upon a study prepared by the addressee on  the ”extent to \\ hich friendly personnel 
of an enemy nation, including surrendered military personnel, can legitimately be employed to 
assist the \tar effort of a nation as combatants. guerillas. o r  otheruise.” In this letter he 
recognizes that his viev on this matter is contrary to that expressed by \\‘ilhelm and Draper. 
(File J IG\ \ ’  1YC8/7580, Oct. 3 1 ,  I Y j 8 ,  Office of The  Judge .\dvocate General of the \rm! .) 
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dered v ithout resistance or  u.ho had been in enemy territory at the 
outbreak of hostilities . . . .” 84 In a later article in which he amplified 
his vien s as to the entitlement of deserters and defectors to prisoner of 
v ar status he stated: 

In effect \ye have seen that it [GPU’ Convention] must in accord- 
ance uith .Article 4A4 be applicable to military personnel \vho fall 
into the power of the enemy. The term tfau’shows dear& that it applies 
to  militarypersonnel whopass into thepower of the enemy not by their own 
volition but because of a force exterior t o  themselves, because they are forced 
todoso. This conclusion is applicable to military ersonnel ca tured 

bein impossible for them to continue to fight. 
T k s  reasonin based on the letter to the convention itself, corre- 

sponds to that \%Rich flo~vs from its general economy or its spirit, it 
is established essential1 to protect the combatants \rho, even upon 

fallin into the hands oft 1 e enemy, maintain the sentiment o f  remaining 
aith ul to  the army that they have served, and not those who, like deserters, f %  deci e to  abandon thefight and their county . . . . Many of its [ GPW] 
articles such as the disposition concerning the communication of 
names, to repatriation, to financial resources, to the protecting 
poner clearly imply a certain continuity of fidelity between the 
prisoner and his country of origin; it is difficult to visualize how all 
of these clauses could be applied to those kvho wish to sever their 

during combat as well as to those who surren B er or capitu P ate, it 

allegiance . . . . 85 

;ilthough this statement can be read as denying prisoner of war 
status to deserters, and to those captured or surrendered personnel 
n,ho as of the time of their surrender or capture do not desire to remain 
faithful to their country, M’ilhelm concludes that the term deserter 
“must be reserved for those military personnel urho place themselves 
voluntarily under the power of the enemy and M’ho from the very 
beginning, have clearly manifested their intention to sever their al- 
legiance u i th  the country under \vhich they have served.”86 Such 
deserters (defectors) in his opinion, need not be accorded prisoner of 
war status under the con~en t ion .~ ’  This viem. which places all desert- 
ers and some defectors in a prisoner of war status finds no express 
support in the travaux preparatoires. 

There is no sound reason why a defector who had perfected his 

842.4 FISXL RKORD 2 3 7 .  
8 5  \Vilhelm, Peut-on Modifier le Statut des Prisonnairesde Guerre? 195 3 RLVUE IST~RX.XTIOS.ILL 

8aId. at 683. 
“‘It is evident that the category of personnel which he describes are defectors, and not 

deserters \vho merely leave their duties intending to remain away permanently or indefinitely 
and who have no intention of severing their allegiance to their country or of cooperating with the 
Detaining Power. Mr. LVilhelm’s view that those provisions of the convention which refer to 
“the communication of names, to repatriation, to financial resources to the protecting power” 
imply “a certain continuity of fidelity between the prisoner and his country of origin,” finds no 
support in either law or practice. There is no international law of desertion and national laws do 
not generally deprive deserters or defectors of their nationality. 

~ k .  L X  CROIX ROL-GE 681. (Emphasis added.) 
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escape from his own forces should be allo\ved to serve the Detaining 
PoLver, u.hile a person ivho intended to defect, but who \bas unable to 
effectuate this intent prior to the time of his surrender or capture 
should be denied this right. 

It is hlr .  Draper’s vieu that: 
Those who desert their own forces and ive themselves up to  the enem as 

voluntarilyput themselves into hispower, and have not been capturedj The 
important consequence may folloM that such defectors, not being 
entitled to prisoner of war status, are not entitled to the ri hts 

volunteer to do pro aganda work, broadcasting, television per- 

their rights under the conbention. 

defectors do not, it is thought, tf.11 into t fl epower of the enemy ’for the lave 

conferred by this [Prisoner of iVar] Convention and may there f ore 

formances, etc., wit [ out there bei;g any question of renouncing 

It appears that Draper uses the word “defectors” to describe prisoners 
u h o  for any reason disassociate themselves from their forces and give 
themselves up to the enemy. Under this view it would appear that no 
deserter or defector kvould be entitled to POW’ treatment. 

It is likely that had the GP\Y conferees been required to provide 
expressly for the status of deserters and defectors they would have 
supported the vieu, that all deserters but no defectors were covered by 
Article 4-4 of the GPiY C o n ~ e n t i o n . ~ ~  This view reflects the treat- 
ment accorded these categories of personnel under customary interna- 
tional l a ~ ~ . ~ O  

Since the 1949 GPiY Convention is subject to several interpreta- 
tions on the issue of the entitlement of deserters and defectors to POL\. 
status, action should be taken now by the signatories to clarify this 
matter.g0a The  Swiss Federal Council could be requested to ascertain 
the position of all signatories on this issue. Should such an inquiry 
disclose a wide divergence of opinion, the settlement of the issue 

s s D ~ \ ~ t . ~ ,  T H t .  Rt.D CROSS C0UVt:STIOS 53-54 (1958). (Emphasis added.) 
It is doubtful that the signatory states would have agreed to consider defectors as covered by 

the 1949 GP\V Convention and thereby deny themselves of the services of defectors. Since the 
convention is unclear on the matter of deserters and defectors, resort to customary international 
law must be had to resolve this issue. Under customary international law deserters and defectors 
were not entitled to P O L Y  treatment as a matter of law although the Detaining Power could, if it 
desired, accord them this status. Furthermore, those u.ho were accorded this status could 
renounce it .  See Clause, supra note 74, at 37 .  

’O.%s a practical matter a Detaining Power would derive little advantage from an improper 
classification of prisoners of war as defectors. Deserters whom the Detaining Power forced into 
combat could not be relied upon. Under an improper classification as deserter, POii’s could, 
however, be required to do certain work which prisoners of war may not be required to perform. 

90aThe United States position on this matter is not clear. FM 27-10 makes no reference to 
deserters or defectors or to their entitlement to prisoner of war treatment. Paragraph 70 of this 
manual states: “The enumeration of persons [those set forth in .%rticle 4 of the 1949 GP\V 
Convention] entitled to be treated as prisoners of war is not exhaustive and does not preclude 
affording prisoner of war status to persons \vho would othewise be subject to less favorable 
treatment .” 
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should be sought by a multilateral treaty. Should its settlement by 
means of a multilateral treaty be impossible, states, on the com- 
mencement of hostilities, should seek an agreement on this matter as 
well as on the measures which are to be utilized to insure the fulfill- 
ment of the obligations thereunder. 

G. SPECIAL AGREEMENTS 
-4rticle 83 of the 1929 GPW Convention reserved to the parties the 

right to make special agreements in accordance with the practices 
established during \Vorld W’ar I. It was contemplated that such 
agreements would provide benefits greater than those provided under 
the convention. 

During U‘orld War 11, however, the Vichy government entered 
into agreements with Germany which authorized the latter to use in 
German war industries French prisoners who consented to this type 
of employment. T h e  agreements also allowed the prisoners to change 
their status to that of c i ~ i l i a n s . ~ ~  This practice resulted in French 
prisoners being treated as slave laborers and often their exposure to 
allied war raids. The  U. S. R/iilitary Tribunals in the trials of K r ~ p p , ~ ~  

rejected the validity of the Vichy agreements as 
being contrary to the spirit of the 1929 Convention and the illegal use 
of prisoners of war constituted one of the counts on which Krupp and 
Flick were convicted. In an effort to prevent recurrence of these 
abuses, AArticle 6 of the 1949 GPW Convention provides that “no 
special agreement shall adversely affect the situation of prisoners of 
war . . . nor restrict the rights which it confers upon them.” 

and 

H.  NON-RENUNCIATION OF RIGHTS 
As a complement to article 1 (hpplication in -411 Circumstances), 

article 5 (Duration of .Application), and article 6 (Prohibition of 
-4greements in Derogation of the Convention), article 7 specifies that 
“Prisoners of War may in no circumstances renounce in part or in 
entirety the rights secured to them by the . . . Convention.” Thus, 
neither the State of Origin, nor the prisoner himself, nor the concur- 
rence of both, can alter the prisoner’s status or result in a waiver of his 
rights, until his “final release and repatriation.” 

It is not surprising that article 7 encountered considerable opposi- 

91 PICTET, C O M M E S T ~ R Y  111, GPW COSVESTIOS 84. 
y 2 T h e  Krupp Case, 9 TRIALS OF WAR CRIMINALS BEFORE THE NCREMBERG MILIT.ARY 

y3The  Milch Case, 2 TRI.~LS OF \V..‘aR CRI.ItISALS BEFORE THE NUREUBERG MILIT.ARY 

y4The Flick Case, 6 TRIALS OF L V ~ R  CRIMIS.~LS BEFORE THE NUREVBERG MILIT.ARY TRI- 

TRIBCSALS 29, 1374, 1495 (1950). 

TRIBCS.ALS 360-61, 779-80 (1950). 

B C V i L S  13, 1198, 1202 (1950). 
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tionY5 for some conferees consider that the right to a "freedom of 
choice" \\.as a fundamental right of man.96 Despite arguments to the 
contrary," the conference \+'as pursuaded that in time of M ar, prison- 
ers of \\ ar do not in fact have the mental freedom to make a free choice. 
Duress could be so subtle as to be incapable of proof. The  conferees 
concluded that the general benefits to be obtained by the flat prohibi- 
tion outweighed the hardships that could result from denying the 
prisoner freedom of choice as to his status.98 Broadly speaking, article 
7 is significant for it recognizes protected persons as subjects of 
international law M ith direct rights and obligations thereunder. 99 

I.  FUNCTION OF THE PROTECTING POWER 
;i Protecting Pou.er is a neutral state kvhich is entrusted by a 

belligerent with the protection of its interests and those of its nationals 
who are in the po\rer of a third state.'OO The  safeguards of the 
convention lvould be illusory if it ne re  not for the functions n.hich it 
vests in the Protecting Po\$ er. Thirty articles impose functions on the 
Protecting PoLver. These functions include among other matters, the 
transmission of correspondence and inforrnation,'O' the inspection of 
facilities,'02 the supervision of the distribution of relief, lo3  and the 
representation of prisoners in judicial  proceeding^.'^^ .\rticles 8 to 1 1  

"2B F i s x  RtcoRD 17, 18, 56, 110. 

97The British delegate commented acidly, "The Convention is particularly intended to give 
prisoners of war the greatest possible freedom. It seems strange for a humanitarian conference to 
have inserted an article stipulating that in no circumstances a prisoner of war may be allowed to 
make a free choice." The French delegate recalled that the Czechoslovak Sational Army \\as 
formed from among .iustro-Hungarian prisoners of \var held by the .illies during LVorld \\ar I .  
2B F I Y ~ L  RFCORD 17.  See also Bt.\t.s, M Y  L V x R  ~ $ t ~ l o l R S  180-218 (1928). 

See PICTET, C O \ I . \ I ~ S T ~ R F  111, GPLV cos\'t.STloS 89-90. LVithin t u o  years article 7 vas  
to haunt the delegate from the free \vorld in connection with communist insistence that a 
prisoner himself cannot waive his right to repatriation under article 118. 

See RCTET, CO\l\[t.\T I R Y  111, GPLV cOSl't.STlOS 88. 

99.irts. 129, 130, 1949 GPLV Convention, 
'OOThe concept of Protecting Power originated in the 16th century \\hen only the principal 

sovereigns maintained embassies. These sovereigns claimed the right to take under the protec- 
tion of their embassies foreign nationals of like culture, who were without national representa- 
tion of their own. By the end of the 19th century, it became customary for states a t  \var to request 
aneutral to act as Protecting Pmver with particular reference to the custody of the diplomatic and 
consular premises. During LVorld LVar I, the role of the Protecting Power was expanded to 
safeguard the interest of prisoners of war in conjunction u.ith the International Committee of the 
Red Cross. In recognition of this experience, .irticle 860f the 1929 GPLV convention provided a 
legal basis for the function of the Protecting Power, and vested the representative of Protecting 
Powers with unrestricted access to protected prisoners of u ar. During LVorld LVar 11, the burden 
of acting as Protecting Powers was borne principally by Sweden and Su.itzerland, which 
represented virtually all belligerents. . i t  one time Su itzerland was Protecting Pou.er for 
thirty-five belligerent countries. RC.Tt.T, C O \ I \ ~ ~ S T - \ R Y  111, GPN' COS\ .~YTIO\  93-95. 

'"'.irts. 1 2 ,  2 3 ,  62, 63, 66, 69, 7 i ,  120, 1 2 2 ,  and 128, 1949 GPLV Convention, 
' 0 2 A r t ~ .  56, 7 8 ,  79, 96, and 126, 1949 GPLV Convention. 
103Art. 7 3 ,  1949 GPLV Convention. 
104.Art~. 100-05, 107, 1949 GPLV Convention, 
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are the basic articles. Article 8 states that the “Conventions shall be 
applied with the cooperation and under the scrutiny of the Protecting 
Power whose duty it is to safeguard the interests of the parties to the 
conflict.” It was also recognized that no neutrals might be available in 
future wars. A\ccordingly, article 10 authorizes the parties, by agree- 
ment, to entrust such functions to an organization “which offers all 
guarantees of impartiality and efficacy.” ‘4 resolution proposing the 
establishment of such an organization, hou.ever, was not adopted by 
the Diplomatic Conference. lo5  

Article 10 also provides, that whenever prisoners cease to benefit 
from the activities of a Protecting Power, or of an organization, the 
Detaining Power must request a neutral state or  an organization to 
assume the function. Should such a request prove fruitless, the De- 
taining Power must request the International Committee of the Red 
Cross or some similar body to assume the role.lo6 

One of the reasons for the failure of a Protecting Power is the lack of 
a staff and the expenses involved. The  convention makes no provision 
for reimbursement, leaving the matter to agreement between the 
states concerned. lo’ 

Only inchoate provisions have been made for the contingency of an 
absence of qualified neutrals. The  failure to implement the provisions 
for the establishment of an international organization to assume the 
many important functions of the Protecting Power may leave future 
war victims in the position similar to that in which prisoners of war 
found themselves during the Korean conflict when no Protecting 
Power functioned as such. 

111. GENER‘AL PROTECTION OF PRISONERS OF WAR 

A. HUMANITARIAN PRINCIPLES 
Articles 12  to 16 reaffirm the basic principle that prisoners of war 

are in the hands of the Detaining Power and not in those of the 
individuals or  units which capture them; that they must at all times be 
treated humanely; that their honor and their person must be re- 
spected; that they must be provided maintenance free of charge+ and 
that subject to considerations of age, sex, rank, and health, they must 
be treated alike without adverse distinctions based on race, na- 
tionality, religion, or political belief. Only article 12  which deals with 
the responsibility of the Detaining Power for the treatment of prison- 
ers will be discussed in detail. 

Io5DR.4pER,  op. cit. supru note 88, at 55-56. 
lo6 The Soviet Union and its satellites made a reservation to this provision, declaring that they 

would not recognize the validity of a request by the Detaining Power to a neutral state or 
humanitarian organizatiop unless the consent of the State of Origin is obtained. 

“‘DR.\PER, op. cit. supra note 88, at 56. 
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B. RESPONSIBILITY FOR TREATMENT 
.Article 1 2  places on the captor state the ultimate responsibility for 

the proper treatment of prisoners of v a r .  To this end a transfer of 
prisoners of n a r  to other pon’ers may only be made subject to the 
conditions that the transferee pon er be a contracting party and that 
the Detaining Po\i.er satisfy itself that the transferee is able and \t illing 
to apply the convention. If  the transferee fails in any important 
respect, the captor state is obligated to take steps to correct the 
deficiency or demand return of the prisoners.los 

.Article 12 presents difficult problems \i hen applied to hostilities 
\f,hich are conducted by multi-national commands or by international 
forces directly responsible to the United Nations. It is unfortunate 
that the conference did not foresee that modern command organiza- 
tions Lvould differ materially from the traditional national forces of 
prior n’ars. 

1 ,  Multi-national commands. 
II’hen forces consist of different national contingents operating 

undcr a unified international command (e.g., N.ATO) a prisoner may 
pass through numerous national hands before he arrives a t  a perma- 
nent internment camp. In the abstract it is possible to fix responsibil- 
ity in the captor state, but in actual practice such fixing of responsibil- 
ity may be both unrealistic and i m p r a c t i ~ a l . ’ ~ ~  It \\.auld appear more 
reasonable to fix responsibility on the multi-national organization, but 
being neither a “State” nor a “Detaining Pcnver” it is ineligible under 
the convention to become a transferee. The authoritative Commen- 
tary of the International Committee of the Red Cross in this respect 
flatly states: 

.A Unified Command \\ hich has authority o\ er the armed forces of 
several countries cannot in this case take over the responsibility 
incumbent upon States; othenvise the roper application of the 
Convention \t hich are . , , indissolubly Pinked to a structure com- 
posed of States uould be endangered.”O 

lo8.4rticIe 2 ,  1929 GP\Y Con\ ention, similarly fixed responsibility for the treatment of 
prisoners of \var on the ”hostile government,” but it \vas not clear u hether responsibility could 
be transferred to a ne\\ Detaining Pou,er. During \Vorld \Yar I the United States took the 
position that if its prisoners \rere sent to an ally, the United States aould  not be relieved of the 
treaty obligation which it had assumed to\vard the State of Origin. See FLORI, PRISO\I.RS OF 

1912-1931, at 1101-102. 
‘ O s  DR \Pk.R, op. cit. supra note 88. at 57-58,  If a Luxemburg company, operating as part of a 

French division assigned to a U.S. . k m y  Corps captures a prisoner, \\ ho is evacuated through 
normal channels to a Spanish internment camp, hov realistic is it to hold Luxemburg responsi- 
ble for the treatment of the prisoner from the time of his capture until his final release and 
repatriation? 

‘ l o  PICTET, Co\i\ik\’r IRY 111, GP\V COwk\TIo\  1 3 2 .  Baxter, ConstitutionalFormsandSome 

LV.\R 45 (1942); U.S. \V.\R DEP’T DIGEST OF OPISIOSS OF T H E  JLDGE .\D\’OC\TE G F V E R . ~ L  
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2 ,  United Nations Enforcement Action. 
Operations by forces directly responsible to the United Nations 

presents an even more troublesome problem than that presented by 
modern coalition organization. For the latter there may be a juridical, 
although impractical, solution. For the former there is a vacuum in the 
state of the law. As to this situation the International Committee of the 
Red Cross has.stated that it is inconceivable that the United Nations 
would not comply with the letter of the Convention.'l' Although this 
may be true so far as the humanitarian treatment of prisoners is 
concerned, it overlooks the fact that the Detaining Power may be 
required of necessity to exercise penal sanctions to safeguard prisoners 
of war against violence from their fellow prisoners. Since the provi- 
sions regarding penal and judicial sanctions are inextricably tied to the 
national law of the Detaining Power, their imposition by a United 
Nations command is made impossible.112 It is essential that a practical 
solution be found to this problem. The most feasible would be a 
designation, from among those contributing forces either to a multi- 
national command or to the United Nations, of the power most 
capable of supporting prisoners of war in any combat zone as the 
responsible Detaining Power.l13 

In a recent memorandum, the International Committee of the Red 
Cross advised the governments of states which are both parties to the 
Geneva Convention and members of the United Nations, that the 

Legal Pmblemsoflnternatwnal Commands, 29 BRIT. YB. INT'L L. 325 (1952)suggests two solutions: 
(1) A special agreement concluded in advance, whereby certain powers should be designated in 
advance to be responsible for the treatment accorded to prisoners of war; or, (2)Modification of 
the convention to substitute fixed standards in lieu of those applicable under the national law of 
the Detaining Power, coupled with a recognition that a multi-national organization or its 
military command might itself become a party to the convention. The ICRC Commentary, 
although recognizing the importance of the problem rejects the first suggestion with a doc- 
trinaire expression of horror-it contravenes the responsibility of the captor state; it shrugs off 
the second solution as calling for an international codification of penal laws which might be 
difficult to obtain. RCTET, COMMENTARY 111, GPW COSVENTION 133-34. 

PICTET, COMMESTARY 111, GPW CONVENT~ON 133-34. See Moritz, The Common Applica- 
tion of the Laws of War Within the NATO-Forces, 1961 MILITARY L. REV. 5-11, 19. The U.N.  
forces in the Congo have nevertheless acted as a Detaining Power without there being any 
objection voiced. 

l12During the Korean conflict, the United Nations command held a substantial number of 
prisoners of war who had commited murder of their fellows while in captivity. These prisoners 
were never brought to trial; although they were guarded by United States personnel, they were 
considered to be in the power of the United Nations command. The United Nations is not a 
Detaining Power within the meaning of the convention; neither is it possible for it to become a 
party by accession; nor is it a power within the meaning of article 2. As long as the fiction that 
these prisioners were held by the United Nations command was maintained, they could not be 
brought to trial. DRAPER, op. cit. supra note 8 8 ,  at 69; Moritz,supra note 11 1, at 7-8. The United 
Nations has transferred prisoners in its custody who have committed war crimes to their national 
governments for pun is hmen t . 

''3Multi-national and international commands are a fact of the modem world scene and the 
anachronism of the Geneva Conventions will not compel a return to former practices. 
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United Sations had assured the International Red Cross that it \ \ .odd 
respect ”the principles” of the Geneva Conventions and that “instruc- 
tions to that effect had been given to the troops placed under its 
commarid.” l 4  

The memorandum notes that since the Cnited Sations Organiza- 
tion is not a party to the Geneva Conventions, each state bound by the 
Geneva Conventions, “is personally responsible for the application of 
these conventions, \\.hen supplying a contingent to the United S a -  
tions.” This memorandum in some respects creates, rather than re- 
sol\.es, problems \\.hich arise from the fact that  the L-nited Nations 
organization is not a party to the conventions. The text of the memo- 
randum makes clear that all conflicts in v.hich United Nations troops 
participate are conflicts of an international character and that each 
individual state \\.hich has made its national forces a\-ailable to the 
United Sations for this purpose is itself a belligerent and a party to the 
conflict. 11’ It  n.ould appear from this memorandum, ho\\.ever, that 
the Cnited Sations intends to issue instructions to its forces \\.hich 
\\.ill require them to comply only ni th  the general principles of the 
conventions. If this is a correct statement of the situation, such in- 
structions, if complied \\,ith, nrould result in a breach of the conven- 
tion by certain states contributing forces to the United Nations. .1 
breach n.ould result if a military contingent of a state u.hich is a 
signatory to the Geneva Con\-entions should fail to comply ni th  all of 
the pro\-isions of the conventions in a United Nations action against 
another signatory state. If on the other hand the military contingent of 
a state \vhich is not a signatory to the convention is participating in a 
United Nations action against a state \vhich is a signatory the former 
Lvould not be legally bound to comply with any ofthe pro\-isions ofthe 
convention absent an agreement betn.een the non-signatories and the 
signatory. Under these circumstances the commitment made by the 
United Sations does not insure full compliance by United Sations 
troops u.ith all of the provisions of the conventions nor uniform 
conduct of United Nations troops \{.ith respect to prisoners of u.ar and 
protected persons. 

C. LABOR OF PRISONERS OF M’AR 
Although the detaining state has many obligations to prisoners of 

n.ar, it also has rights u-ith respect to them. Customary international 
la\$. permits a Detaining Po\\ er, subject to certain limitations, to 

114.\lemorandum from the International Committee of the Red Cross tu Governments of 
states party to the Gene! a Conventions and members of the United Sations organization, 
Application and Dissemination of the Geneoa Conoentions of 1949,  h-ovember 10, 1961. 

1 1 5  2 O P P ~ \ H I . I \ I ,  I\ I t  KS \TI()\  \ L  LA!\ 649-50 ( i th  ed. Lauterpacht 1952). See also Lalive, 
Internationa1 Organization and .veutrality, 24 BRIT. YB. IYT’I. L. 89-8 1 (1947). 
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utilize prisoner of u.ar labor. \\'bile recognizing that such labor may 
make a substantial contribution to the economic resources of the 
Detaining Po\\ er, and thus contribute to its overall u.ar effort, modern 
\i riters stress the humanitarian benefit of \i ork as an antidote for the 
boredom of captivity.’16 

Customary restrictions 11 hich found expression in the Hague Regu- 
lations, and -Article 27 of the 1929 Convention, exempted officers 
from the requirement of I\ ork, proscribed humiliating tasks, and 
directed that \i ork be allotted in accordance \i.ith aptitude, physical 
fitness, age, and sex.117 

It M as a general principle, recognized as early as the 18th Century, 
that prisoners of ]bar could not be required to perform work which 
\i as directly harmful to the State of Origin.llB Although the distinc- 
tion bet\\ een military labor and other economically productive labor 
may have had economic logic in the 18th Century, modern conditions 
of total u ar have virtually eliminated the basis for the distinction. 
S e \  ertheless, the distinction is still recognized l9 and psychological 
and emotional factors make the distinction sufficiently real to justify 
it. The  1929 conference recognized that the provisions of .Article 6 of 
the Hague Regulations of 1907 u hich limited prisoner of Lvar labor to 
v ork that “had no connection \i ith the operations of the war,” would, 
if literally construed, preclude the employment of prisoners of war in 
any economically productive manner.120 In an effort to be more 
explicit it added to the general restriction, an explicit prohibition 
against the employment of prisoners of \i ar in the “manufacture or 
transportation of arms or munitions of any kind, or in transport of 
material destined for the combat units.” 12’  

There n’as still some doubt as to the exact meaning of the general 
restrictions as found in the 1929 Convention. The  1949 conference 
resolved this doubt by an enumeration of the classes of u ork permit- 
ted.122 It is to be noted, ho\iever, that this article does not preclude 

l 1 6 F ~ ~ ) ~ \ - ,  PRISOSt-RS OF  \$-\R 71 (1942); PICTt.T, cO\llltXTXRY 111, GP\V COSVESTIOS 
259. 

”’FLOR\-, op. c i t .  supra note 116, at 71 .  
11* In 1777 the Continental Congress ordered an investigation of reports that American 

prisoners had been ordered to a o r k  on British fortifications, indicating that reprisals \vould be 
taken if the reports were confirmed. Id. at 74. 

llg.\rt. 6, Hague Regulations of 1907. .\rt. 3 1 ,  1929 GP\V Convention. 

121Art. 21, 1929 GPU‘ Convention. 
l Z 2  Article 50, 1949 GP\V Convention provides: “Besides \vork connected u ith campadminis- 

tration, installation or maintenance, prisoners of war may be compelled to do only such u ork as 
is included in the following classes: (a) agriculture; (b) industries connected u-ith the production 
or the extraction of r a a  materials, and manufacturing industries; public works and building 
operations \vhich have no military character or purpose; (c) transport and handling of stores 
which are not military in character or purpose; (d) commercial business, and arts and crafts; (e) 
domestic service; (f) public utility services having no military character or purpose.” 

PICTt-T, CO.\lSIESTiRY 111, GP\V COS\.~XTIOS. 
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prisoners of M ar from 1 olunteering for v ork or the Detaining Pou er 
from utilizing prisoners of \t ar u ho I olunteer for \I ork 1 2 3  in indus- 
tries \I hich are not proscribed by article 50. 

Articles 51 and 5 3  establish labor standards and accord prisoners 
the benefits of national labor la\t s ,  except those pertaining to 
\rages.’24 Article 5 2  prohibits the employment of a prisoner on labor 
\E hich is unhealthy or dangerous “unless he be a volunteer”; and there 
is a flat prohibitibn against labor ‘h hich nould be looked upon as 
humiliating for members of the Detaining Po\\ er’s (I\\ n forces.” 1 2 j  

11.. PES.L\L * 4 S D  DISCIPLIN,\RY S A I S C T I O S S  

A .  THE PRINCIPLE OF LIMITED ASSIMILATION 
The Hague Regulations of 1907 enunciated the principle of assimi- 

lation by pro\ iding that prisoners of \r ar \t ere to be subject to the same 
penal and disciplinary lans as members of the armed forces of the 
Detaining Pou er except for escapees i t  ho n ere subject to disciplinary 
punishment only. lZ6  \\.orld \Yar I experience had shov n that strict 
assimilation i t  as subject to serious abuses. hlilitary codes are designed 
to enforce the discipline, loyalty, and unity of the armed forces and 
they punish severely offenses \r hich tend to undermine these qual- 
ities. Prisoners of v a r ,  ho\tever, o v e  no loyalty to the Detaining 
Power and it v a s  unreasonable, therefore, that they should be held 
accountable to the same standard of conduct as 11 ere members of the 
Detaining Po\\ er’s armed forces. 1 2 7  AIccordingly, both .Article 45 of 
the 1929 GP\\ Convention and Article 82 of the 1949 GP\\* Con\ en- 

.Article 52, 1949 GP\V Convention provides: “Unless he be a volunteer. no  prisoner of \tar 
may be employed on labour \vhich is of an unhealthy or dangerous nature. S o  prisoner of u ar 
shall be assigned to labour u hich would be looked upon as humiliating for a member of the 
Detaining Pov er‘s o\\ n forces. The removal of mines or similar devices shall be considered as 
dangerous labour.” 

1z3C& Article 3 1 .  1929 GP\\. Convention \\ hich categorically forbade the employment of 
prisoners of war in the manufacture or transport of munitions. \.iolations of the prohibition 
formed one ofthe bases for the conviction of Krupp, Lfilch, and Flick. See notes 92.  93. and YS, 
supra. 

\Torking pay, accordingto .Article 62, 1949 GP\V Convention. must be a“fair 15 orking rate 
of pay” not less than . 2 j  Swiss francs for a full day. 

’25.Article $ 2 ,  1949 GPIV Convention, classifies the removal of mines and similar devices as 
dangerous uork, thus permitting prisoners of war to volunteer for such tasks. This rule had its 
genesis in LVorld LVar I1 when French public opinion compelled the use of German prisoners of 
u ar in the removal of some 100,000 mines in violation of the prohibition contained in .Article 3 2 ,  
1929 GP\V Convention. During the conference it i t a s  felt to be mnre humane to permit skilled 
prisoners of war to volunteer for mine removal than to risk the lives of unskilled civilians. Of 
course, the requirement for prompt evacuation (.Article 19. 1949 GP\V Convention) precludes 
the use of prisoners of \ v u  for mine removal in the combat zone. PICTtT, c O \ l \ l t . \ T  \RY 111. 
GPIV C o s ~ - ~ s r l o s  277, 280. 
IZ6.Art. 8, Hague Regulations of 1907. 
’*’FI.ORY,op, czf. supra note 116, at 90; PICTt.T, Co.\i.\lt.u-r \RS, GPIV Co\ \ . t  \T IOX 406-0;. 
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tion provide that certain offenses which would be subject to severe 
punishment if committed by troops of the Detaining Power are, when 
committed by prisoners of war, to be considered as disciplinary 
infractions only.lZ8 As a result of these articles prisoners of war 
benefit both from the safeguards enjoyed by personnel of the Detain- 
ing Power and from the additional safeguards provided by the conven- 
tion. lZ9  

B. DISCIPLINARY SANCTIONS 
The  maximum disciplinary punishment authorized by articles 89 

and 90 for prisoners of war are: (1) a fine of fifty per cent of advanced 
pay and working pay for thirty days; (2) discontinuance of privileges 
over and above treatment provided by the convention for thirty days; 
( 3 )  fatigue duties for two hours daily for thirty days; and (4) confine- 
ment for thirty days. The  disparity between the disciplinary punish- 
ment permitted by the convention and that permitted under the 
national disciplinary codes of the various signatories 130 raises the 
question as to whether disciplinary punishments which exceed those 
prescribed by the national codes may under the provisions of article 87 
of the convention be imposed upon a prisoner of war. Article 87 
provides: “Prisoners . . . may not besentenced by the military authorities 
and courts of the Detaining Power to any penalties except those provided 
in respect to members of the armed forces of said Power who have 
committed the same act.”131 
-4 literal construction of article 87 would preclude a prisoner from 

‘**.irticle 83, 1949 GPW Convention encourages the use of disciplinary rather than judicial 
sanctions “whenever possible.” Unsuccessful escape is punishable by disciplinary punishment 
only, but the escapee may be subject to “special surveillance.” A successful escape is not 
punishable at all. (Arts. 9C-92.) Moreover, offenses committed with the sole intention of 
facilitating escape, and which do not entail violence of life and limb, may be punished as 
disciplinary infractions only. (.Art. 93.) 

‘*s.~rticle 82, 1949 GPW Convention, also provides that acts of prisoners denounced by the 
law of the Detaining Power which would not be punishable ifdone by the forcesof the Detaining 
Power shall entail disciplinary punishment only. It appears that during World War I1 some 
states legislated against relations between prisoners of war and local women, measures obviously 
intended to bolster the morale of troops abroad. PICTET, COMMES-FARY 111, GPW CONVES- 
TIOS 409. 

130Under Article 15 of the United States Uniform Codeof Military Justice (10 U.S.C. 8 815) 
prior to February 1 ,  1963, the disciplinary punishment which could have been imposed upon 
military personnel was less severe than that authorized by the convention. However, the recent 
amendment to the UCMJ, effective February 1, 1963, makes punishment a t  least comparable in 
severity. 10 U.S.C.A. 0 815 (Supp. 1962). In this connectionit must be remembered that future 
amendments may revise the problem. This problem may also exist with respect to other nations. 

131 The word “sentenced” as used in this article applies to disciplinary sanctions as well as to 
punishment imposed by courts. This interpretation is supported by the fact that it refers to 
punishments (sentences) imposed both by the “military authorities” and by the “courts of the 
Detaining Power.” It is clear from article 88 that for the purposes of the convention disciplinary 
punishments are “sentences.” 
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being punished more severely than he could be punished under the 
disciplinary law of the Detaining Power. This construction is not 
supported by the International Committee of the Red Cross in its 
commentary n.hich states that, “?Lrticle 89 establishes a disciplinary 
code in miniature” which in this regard replaces the legislation of the 
Detaining Pom.er. 1 3 *  

C. PENAL SANCTION 

N’ith respect to pre-capture offenses (violations of the l a M  of war 
committed prior to capture), articles 85 and 102 provide significant 
departures from the practice followed by the AUies after World U’ar 
11. It is remarkable that less than four years after the \$‘odd IYar I1 war 
crimes trials had begun, the principal Allies were willing to agree that 
the manner in u hich they had conducted these trials would in the 
future constitute a grave breach of international law. 133  

Article 63 of the 1929 Conventionprovided: “[A] sentence will only 
be pronounced on a prisoner of war by the same tribunal and in 
accordance Lvith the same procedures as in the case of persons belong- 
ing to the armed forces of the Detaining Powers.” Moreover, under 
United States municipal law in effect during World War 11, prisoners 
of war were expressly made subject to court-martial jurisdiction by 
the provisions of Article of War 12 134 and, as such, were subject to trial 
and punishment by court-martial for violations of all articles of war 
except those Lvhich, because of their nature, could not apply to 
captured enemy personnel-e.g., desertion, misbehavior before the 
enemy and relieving, corresponding with or aiding the enemy.’35 
Furthermore, many of the procedural safeguards which had been 
incorporated into military law since 1863 had been made specifically 
applicable by the Articles of U’ar to military commissions which 
exercised jurisdiction under the law of war. 135a Nevertheless, in 
1945, General Yamashita, Commander of the Japanese Forces in the 
Philippines, was convicted in the Philippines under orders which 
authorized the Commission to consider depositions, affidavits, hear- 
say, and other evidence Lvhich was not admissible either in a court- 
martial or a military commission under the ,Articles of tYar and the 
Manual for Courts-Martial, 1928.136 On appeal from the denial by the 

13’ PICThT, COMVltUT\RY 111, GPU’ C O S V t 3 T I O S  439-40. 
133Art. 130, 1949 GPU’ Convention. 
13441 Stat. 787. 
13541 Stat. 787, .\rticles of LVar 58, 75, 81. 
135a41 Stat. 787, .4rticles of War 24, 25, 38. Traditionally military commissions had operated 

without statutory authorization as common-law war courts not subject to the procedural rules 
applicable to courts-martial. 

136The regulations governing the trial of war criminals promulgated by General .Mac.bthur’s 
headquarters provided generally for the admission of all evidence that u-auld have “probative 
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Philippine Supreme Court of Yamashita’s petition for a writ of habeas 
corpus, the Supreme Court of the United States rejected the applica- 
bility of both the Articles of War and the Geneva Convention of 
192913’ holding that they were intended to apply only to offenses 
which were committed by prisoners of war subsequent to their cap- 
t ~ r e . l ~ ~  The  correctness of the Court’s decision on this issue is debata- 

This rationale of the Yamasbita case became a precedent for war 
crimes trials conducted by allied national war crimes tribunals. Pleas 
of the accused and requests by the International Committee of the Red 
Cross for compliance with the provisions of the 1929 Geneva Conven- 
tion were rejected in all reported cases except one which was tried in 
France in 1950. 140 Generally this rejection rested on an assertion that 
under established principles of customary law those who violated the 
laws of war could not avail themselves of the protection which they 
afford, and that the 1929 Convention, which made no mention of 
precapture offenses, was not intended to modify customary rules. 141 

Logically, this is a refutation of the presumption of innocence. It is the 
equivalent of holding that those who violate the state criminal law may 

ble. 139 

value in the mind of a reasonable man,” and then set out evidence specifically admissible 
including depositions not taken in accord with Article 25 ofthe Articles of War. See Transcript of 
Record, pp. 18-20, In re Yamashita, 327 U.S. 1 (1946). 

13’In re Yamashita, supru note 136. 
‘38The Court considered the convention inapplicable on the ground that in context it was 

apparent that article 63 of the convention was intended to apply to crimes committed by enemy 
military personnel only after they became prisoners of war. Id. at 20-23. See Fairman, The 
Siqreme Court on Military Jurisdiction: Martial Rule in Hawaii and tbe Yamarbita Case, 59 HARV. L. 
REV. 833, 86682(1946)whoagreeswiththisposition. .4s to theinapplicabilityofthe Articlesof 
War to trial of enemy combatants by military commissions, the Court said that the jurisdiction of 
military commissions as it had existed under the common-law of war was expressly saved by 
Article 15 of the Articles of War in all cases except those involving the trial of a person “subject to 
military law” and that Article 2 of the Articles of N’ar did not include enemy combatants. 327  
U.S. at 18-20. 

‘S9Article of War 2 does not specify that prisoners of war are “subject to military law.” Article 
of War 12, however, expressly makes prisoners of war subject to court-martial jurisdiction. 
Furthermore, Article of War 2 does not preclude the applicability to prisoners of war of those 
articles of war which by their express language are applicable to all persons who appear before or 
are tried by military courts or commissions. Article 25 allows the reading of deposithns in 
evidence under prescribed conditions, “before any military court or commission in any case not 
capital.” The exception made in capital cases is specified as being for the benefit of the 
defendant. SeeZn re Yamashita, 3 2 7  U.S. 41, 61-72 (Rutledge, J. ,  dissenting). 

It is certainly arguable that Article 63 of the Geneva Convention of 1929 was intended to 
include enemy combatants interned under article 9 for crimes committed before their surrender, 
and Yamashita was interned under article 9. Article 63 is a part of 0 V (“Prisoner’s Regulations 
with the Authorities”)of Title 111 (“Captivity”). Title I11 regulates the conduct and activities of a 
prisoner of war while in captivity and there is language in many of the articles of § V which 
would support a construction that their provisions are applicable to war crimes as well as toother 
offenses.Id. at 7411.37. Cf. Fairman,supra note 138, at 871-73. See alsoNote, 44M1cH. L. REV. 
855 (1946). 

‘ 

140 PICTET, COMMEST.ARY 111, GPU’ COSVESTION 41 3.  
“‘Id. at 414. 

335 



MILITARY LAW REVIEW [Bicent. Issue 

not avail themselves of the procedural safeguard \\ hich that lau 
provides for the protection of the accused. 

;irticle 85 of the 1949 Convention effects a deliberate reversal of this 
practice. It provides: “Prisoners of war, prosecuted under the la\+ s of 
the Detaining Power for acts committed prior to capture shall retain, 
even if convicted, the benefits of the present ConLention.” Among 
these benefits is article 102, u hich provides: 

.A prisoner of u ar  can be validly sentenced only if the sentence has 
been pronounced by the same courts according to the same proce- 
dure as in the case of members of the armed forces of the Detaining 
Power, and if, furthermore, the provisions of the present chapter 
have been observed. 

-Although some ambiguity is injected by the phrase, “prosecuted 
under the laws of the Detaining P ~ n e r , ” ’ ~ ~  the proceedings of the 
Diplomatic Conference make it clear that a reversal of the Yammhita 
doctrine \vas intended. 143 The delegates \+.ere unanimous in the viev 
that prisoners of war tried for v ar crimes should have the benefits of 
the convention until their guilt has been proven. The Soviet Bloc, 
however, objected to the entitlement of prisoners of n a r  to these 
benefits after conviction and interposed a reservation to that effect. 1 4 4  

The  convention not only precludes a Detaining POM er from trying 
prisoners by special ad hoc national tribunals, but precludes, for all 
practical purposes, their trial by International hlilitary Tribunals. ;is 
it is improbable that the military lau of the Detaining P o ~ e r  nil1 
authorize foreign officers to sit in judgment of its ou n military per- 
sonnel, the creation of international tribunals of mixed compositions 
u 4 l  in most cases be impossible. Even if the tribunal \{.ere to be 
composed entirely of personnel of one pou.er, convened on the author- 
ity of the Unified Commander of an International Command as in 
Hirota v .  M ~ A r t h u r , ’ ~ ~  and Flick v .  Johnson,’46 the requirement of 
articles 85 and 102 could not be met.14’ Insistence that these trials be 
held by the regular national military tribunals provides a certain 

I4’In reviewing a LVorld LVar I1 case to which the 1949 Convention \vas obviously not 
applicable, the Italian Supreme Military Tribunal construed this term as excluding violations of 
the law of war. Id. at 426. This construction is obviously strained for it is difficult to envision 
possible precapture offenses w hich violate the law of the Detaining PoLver (Coleman v. Tennes- 
see, 97 L.S. 509 (1878)) and which do not violate international l a \ < .  

1 4 3 2 . \ F I ~ i ~ R t C O ~ ~  389-90, 559; RCTET, COM\iEST\RYI~I, GP\\CO\I~kSTlOS 41311.1. 
1 4 4 P I C ~ k . ~ ,  C O M ~ ~ S T I R S  111, GPIV C o s v k ~ r I O S  423-24. In response to a request for a 

clarification of its reservation the Soviet Cnion advised the Swiss government that the resews- 
tion applies only after “the sentence becomes legally enforceable.” .\fter the sentence has been 
served, the benefits of the convention \rould be resumed. 

14’338 U.S. 197 (1949). 
174 F.2d 983 (D.C. Cir.), cert. denied, 338 L.S. 879 (1949), reheuringdenied, 338 L.S.  940 

14’Baxter, TheRoleofLuc in Modern War, 195 3 PRoLtt D I U G S o F T H t  .\\I. Soc’Y OF 1 ~ 7 ’ 1  LA\ \  
(1950). 

3 5 2 .  
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standard of justice and procedure and insures familiarity of the court 
with its well-established tradition and procedures. This minimizes the 
danger that the courts will deprive the accused of rights because of 
ignorance. 14* 

In addition to the requirement that prisoners of Lvar be accorded all 
procedural safeguards established by the Detaining PoLver’s military 
la\v, there is an additional requirement that there be an adherence to 
certain minimum standards of due process which may be greater than 
those provided by the law of the Detaining Power. In this respect, the 
convention forbids double prosecution for the same act,149 and pro- 
hibits ex post facto trials 150 and compulsory self i n ~ r i m i n a t i 0 n . l ~ ~  It 
further provides for a right to qualified the right of ap- 
peal,’j3 the right to a speedy trial, an ample opportunity to prepare the 
defense, 15‘ and for compulsory attendance of nritnesses. 155 Before 
sentence is adjudged the court must be instructed that the prisoner of 
war, not being a national of the Detaining Power, is not bound to it by 
any duty of allegiance. Additionally, the court must be instructed that 
it is not bound to prescribe any minimum or mandatory penalty 
\x.hich may exist under the law of the Detaining Power.156 

D.  GRAVE BREACHES A N D  OTHER THAN GRAVE BREACHES 
OF THE CONVENTION 

The  GP\V Convention, as does each of the other three Geneva 
Conventions of 1949, imposes upon the signatories the obligation (1) 
to “undertake to enact any legislation necessary to provide effective 
penal sanctions for persons committing, or ordering to be committed, 
any of the grave breaches of the present convention,” as defined in 
each convention; (2) “to search for persons alleged to have committed, 
or to have ordered to be committed, such grave breaches, and . . . 
bring such persons, regardless of their nationality, before its own 
courts” or if it prefers and in accordance with its own legislation “hand 
such persons over for trial to another High Contracting Party con- 
cerned,” providing such party “has made out a prima facie case”; ( 3 )  
“to take measures necessary for the suppression of all acts contrary to 

’‘* One of the principal defects of the United States ua r  crime trials \vas the use of evidence 
admissible under the Civil Law. .Anglo-Saxon lawyers who had not been trained in the 
evaluation of such evidence lost all restraint when released from the limitation of the common- 
law exclusionary rules of evidence. 

14g.4rt. 86, 1949 GPLV Convention. 
150.4rt. 99, 1949 GPIV Convention. 

15*.4rts. 99, 105, 1949 GPiV Convention. 
‘j3.4rt. 106, 1949 GP\V Convention. 
‘j4.4rt. 103, 1949 GPU‘ Convention. 
‘j5.4rt. 10S, 1949 GPLV Convention. 
15s.4rts. 87, 100, 1949 GPW’ Convention. 

151   bid. 
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the provisions of the present Convention other than grave breaches 
, , .” and (4) to try those accused of breaches of the convention in its 
regular national courts under judicial safeguards “which shall not be 
less favourable than those provided by .irticle 105 and those fo l loukg 
of the present Convention.” If the accused is a prisoper of the 
judicial safeguards may not be less favorable than those found in 
articles 84 to 88 and 99 to 108 of the c o r ~ v e n t i o n . ’ ~ ~  

-Article 130 of the 1949 GP\Y Convention defines grave breaches as: 
[Tlhose involving any of the follo\\-ing acts, if committed against 
persons or property protected by the Convention: udful killing, 
torture or inhuman treatment, including biological experiments, 
v.ilfull causing great suffering or serious injurfv to body o r  health, 
compe ling a risoner of \\.ai- to serve in the orces of the hostile 

and regular trial as prescribed in this Convention. 
Pom.er, i P  or n.il ully depriving a prisoner of n’ar of the right to a fair 

It  is to be noted that all of the grave breaches of the 1949 GP\\’ 
Convention, except that of \\.ilfully depriving a prisoner of u.ar of the 
right to a fair and regular trial, \\.ere even prior to the GP\\’  Con\-en- 
tion of 1949 offenses against the la\\. of \\w. Ho\\.ever, neither cus- 
tomary nor con\-entional international la\\. provided sanctions for 
these offenses, ’ 

Breaches of the GP\\’  Convention n.hich are other than gra\.e 
breaches although not itemized include all other violations of, or 
failure to comply with, the provisions of the con\.ention, some minor 
in naturelljg and others of a very serious nature.160 

The provisions of the GP\\’ Convention n.hich require the sig- 
natories to enact legislation punishing grave breaches and to take 
measures necessary to suppress other violations of the conlxmtion. 
\\.ere enacted to insure that violators of the convention uwuld not 
remain unpunished and that they \r.ould be deprived of the sanctuaries 
n.hich they had previously been able to find in certain neutral coun- 

I5’.Irt. 129, l Y 4 Y  GP\V Convention; Art. 146, Civilian Convention; .Art. 49% G\\-S (Field) 
<:onvention; . k t .  50, G\\S (Sea)Con\-ention. The  specific judicial rights granted to prisoners ( I f  

\\ ar  are contained in . h i c k s  84-88 and 99-108 of the 1949 GP\\‘ Convention. Prisoners (If \I a r  
~ h e t h e r  tried for pre or post capture offenses are entitled by article 85 of the 1Y4Y GP\\  
Convention to all of the judicial safeguards mentioned in this convention. 

158\Vilful killing u a s  proscribed by customary international la\\ and .Article 23(c) of the 
regulations annexed to the Hague Conventions of 1899 and 1YO7. Inhumane treatment \ \ a s  
proscribed by customary international la\\., .irticle 4 of the regulations annexed to the Hague 
Convention of 1907. and the 1929 GPI\. Con\ ention. Compelling a prisoner to serve in the forces 
of a hostile paver \\.as proscribed by .Irticle 2 3  of Hague Regulations of 190;. 

‘jg Such as failure to quarter prisoners of \ v u  under conditions as favorable as those for the 
forces of the Detaining Po\\ er 15 ho are billeted in the same area. .Art. 2 5 ,  1949 GP\\.  Convention. 

160  Such as the exposing of prisoners of \var unnecessarily to danger \vhile they are a\\ aiting 
eucuation from a combat zone (art. 1Y) or the sending of prisoners of \var to, or detaining them 
in, areas \\here they may be exposed to the fire of the combat zone (art. 2 3 ) .  
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tries. 161 Although punishment for breaches of customary and conven- 
tional international la\r mas not unprecedented at the end of lVorld 
\I’ar 11,162 the instances in nhich the personnel of the victorious 
po\r.ers had been tried were rare indeed.163 

The  provisions of the GP\.17 Convention and those of the other 
Geneva Conventions of 1949 are a part of the la\vs and customs of lvar, 
the violations of hich are commonly referred to as “ ~ a r  crimes.” 
Thus, the “grave breaches” \\ hich are enumerated in the GP\V Con- 
vention and the other three Geneva Conventions are “war crimes”’64 
v hich the signatories of the conventions are obligated to try regardless 
of the nationality of the perpetrator of such crimes. It is clear that it 
\ \as the intent of the conventions that all signatory states would be 
obligated to enact penal legislation u.hich wrould extend to all persons 
and to all grave breaches no matter mhere ~ 0 m m i t t e d . l ~ ~  Thus, the 
convention adopts the principle of universal jurisdiction over \var 
crimes 166 n.hich, together M ith its other provisions if they are com- 

1612B F i s x  Rt:coRD 85 ,  114-18. THt. Gt.ut\..! Cos\.t.YTIo\ OF 1 2  AUGUST 1949, Co\i- 
hI1,ST 4RY 1, GI Y t \ .  \ COV\-tSTlOV FOR THt. .\.\ll~:LlOR\TlOV OF T H t  COSDITIOS OF T H t  
\ ~ O L ~ \ l l l  D \ V D  S I L K  I V  .\RlIt.D FORLIE IY THI. F l tLD,  357-60 (Pictet ed. 1952) [hereinafter 
cited as RLTI.T, cO\l\lt~ST\Rl I ,  FIt.LD COS\’k VTIOY]; PILTt.T, CO\I\IEST \RY 111, GP\V 
cOS\’t:STlOV 619; PICTI T,  cO\lhlt.VT I R Y  I\- ,  c I \ - ILI  \\ COS\’t.STIOS 587, 590. 

I6*The Trial of Henry U’irz, H . R .  Doc. S o .  2 3 ,  40th Cong., 2d Sess. 805 (1867). The  
Dreirwalde Case, 1 LA\\  RLP. O F TRIILS OF L V i R  CRI\IIS.\LS 81, 86 (1947); The  Doster Case, 
id. at 2 2 ;  The Essen Lynching Case, id. at 88; The Abbaye Ardennes Case, id. at 97. 

1 6 3 2 B  FISAL R ~ C O R D  85, 114. PICTtT, CO\l\ltST\RY I, F I t m  C O Y \ I V T l O S  352-53, 365; 
PICTET, CO.WEST.IRY 111, GPLV COS\  ENTlOS 618, 621 n.1; PICTET, CO\I\IEST-\RY I\*, 
CI\ ILLIS COS\ESTIOS 590 n. 1 .  

164 RCTt T, CO\lllk.STIRY I, FIELD COV\’kSTlOS 35  1; R C T t ~ T  c O h l \ l k . \ T \ R Y  111, GP\V 
cO\\ . t .VTlOS 617; hCTt.T, CO\l.\lt.ST\RY I\-, c I \ - I L I \ S  cOV\-t .STlOS 583; DRIPER, THt .  
R ~ D  CROSS COS\.t.STlOS 20 (1958); 2 O P P E S H t I l l ,  ISTt~RS.\TlOY\L L\ \ \  395, 566, 567 n.2. 
(7th ed. Lauterpacht, 1955); Gutteridge, The Geneva Conventionsof 2949, 26 BRIT. YB. IST’L L. 
294, 305 (1949); Yingling & Ginnane, TheGeneva Conventionsofl949, 46 .\\I. J. IST’L L. 393, 427 
11.112 (1952). 

165 .\lthough the convention (art. 129) does not so expressly provide it is clear from thetravaux 
preparatoires that it \vas intended that the legislation \vhich the parties lvere to enact making 
punishable grave breaches of the convention would extend even to grave breaches committed 
during a conflict to which they \vere not parties. See DRIPER, op. cit. supra note 164, at 21 ;  2B 
F I S ~ L  R ~ C O R D  116; Gutteridge, supra note 164, at 294, 305; PICTET, CO\l\lEST.IRY I ,  FIELD 
COS\-EYTlOS 36566;  RCTET CO\I.\1EST.\RY 111, GPLV COSVkSTIOS 623; PICTET, COMMES- 
T.\RT I v ,  CIVILIIS COSVESTIOS. 583-84, 587, 592, 601-02; Yingling & Ginnane, supru note 
164, at 393, 426. See also 0 1(1), Geneva Conventions Act, 1957, 5 & 6 Eliz. 2 ,  c. 5 2 ,  set forth in 
DRIPEK, op. cit. supra note 164, at 119-24. 

166Lauterpacht, TheProblemsof the Revision of thelawsof War, 30 BRIT. YB. IST’L L. 362 (1952). 
The  convention fails to specify the period of time during which perpetrators of grave breaches 
may he brought to trial. Some authorities have expressed the view that under customary 
international law a peace treaty terminates jurisdiction over \var crimes absent a provision of the 
treaty to the contrary. 2 OPPESHtI\l, op. cit. supra note 164, at 61 1-12. It is possible therefore 
that some signatory states may interpret their obligation to punish war criminals as terminating 
upon the conclusion of a peace treaty. Under this vieu. a signatory state which is not also a 
signatory to the peace treaty would be under no obligation to prosecute war criminals even 
though the peace treaty retained for the signatories thereof the subsequent right to try grave and 
non-grave breaches of the convention. 
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plied \t.ith, \\.auld rectify most of the serious deficiences \$.hich the 
conduct of the national u.ar crimes programs subsequent to \Torld 
i\’ar I1 had disc10sed.l~’ 

The  Geneva Conventions also provided that each party “shall take 
measures necessary for the suppression of non-grave breaches ,” It is 
arguable that since this language does not oblige the enactment of 
effective penal sanctions for the suppression of non-grave breaches, a 
state could properly discharge its obligations thereunder by means 
other than legislative sanctions4.g.  , by administrative measures. 
Because of this ambiguity, some authorities have vie\j,ed non-grave 
breaches as being too trivial to \!.arrant punishment. Such an interpre- 
tation, it is believed, \\.auld negate the purpose of the conventions, for 
many types of culpable misconduct deserving of severe punishment 
constitute offenses \i,hich are cognizable only under the “non-grave 
breaches” portion of the Geneva Convention. Vnder this view in 
contrast to the effectii-e universal sanctions applicable to any person 
\\.ho commits grave breaches, only ineffectual sanctions limited in 
their application by restrictive concepts of national jurisdiction \\auld 
apply to perpetrators of non-grave breaches. .An examination of the 
reports of the \\.ar crimes trials after \\.orld \Yar I1 discloses that 
numerous accused \\.ere tried and convicted for the follo\i.ing serious 
offenses \\.hich, if committed no\{., v.ould be non-grave breaches 
under the 1949 GP\l7 Convention: (a) the use of prisoners of n’ar for 
prohibited classes of nmrk, such as the construction of fortifications on 
the front lines;16* (b) the compulsory use of prisoners for unloading 
arms and ammunition from military aircraft; 169 (c) the compulsory 
employment of prisoners in the production of armament; 1 7 0  (d) the 
compulsory employment of prisoners in unhealthy conditions; ’ 7 1  (e) 
the utilization of unsanitary or inadequate housing facilities for pris- 
oners; 1 7 *  (f) the giving of false information to the Protecting Pou.ers 
concerning the conditions of prisoners of n.ar; 1 7 3  (g) exposing prison- 

16’DR \Pt R, op. cir. supra note 164, at 22- 23.  In the opinion of many scholars the convention 
\\,auld have been 1 astly more effective had it contained a criminal code concerned u ith u ar 
crimes \vhich v a s  specific and clear. See Ft.lLCHEYFt.LD, h I S O Y k R S  OF I V A R  89-91 (1948). 
Such a criminal code \ \as  considered by the convention but it \vas not adopted. 

1681nre llanstein, .\\\L 11. DIGtST I S D  R t P w r s  O F  P~B1.lc I V T F R \  I T I O Y ~ L  LI \ \  C i s t - s ,  
Case S o .  192, at 516-18 (1949). 

l s s l #  re Student, 4 L \ \ \  Rt.PORTS OF TRI ILS OF 
170 /#  re Roechling, 14 TRI.ALS O F  \ V i R  C R I W \ i L S  B t F O R F  T H t  N U R t l l B L R G  khLITAR\  

T R I B L V ~ L S  1061 (1951); United States Y. Krupp, 9 TRIALS OF ~ ~ ’ ~ R C R I V I V ~ L S  B t . F o R t  T H t  

\ R  CRI\ l I \  i L S  118 (1948). 

XTCRt \!Bt RG .\IILIT \R\ TRIBLVILS 1197, I395 (1950). 
’” United States v.  IVeizsaecker, 14 TRI.~LS O F  \ V I R  C R I h f I S i L S  B t F O R t .  THt. NLRt..\lBFRG 

MILIT IRY TRIBL-s ILS 4 3 6 6 7  (I95 I ) .  
I7’In r e  Natome %eo, .iVSvUAL DIGEST . i S D  REPORTS OF k B L l C  ISTERZ.%TIOS.AL LAM 

C.ASES,  Case No. 96 (1947); In  re Kellinger, 3 L.%iv\. REPORTS OF TRIALS OF W.AR CRIMIS.%LS 67 
( 1948): 

173L-nited States v ,  IVeizsaecker, 14 TRI ILS OF \VIR  C R I . \ ~ I S  ILS B t F O R F  THt. XL-RE\LB~RG 
\1ll . IT \R’i TRIBLK \I-S 4 3 6 6 7  (1951). 
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ers to public humiliation; 174 (h) abandoning responsibility for the 
protection of prisoners by transferring them to unauthorized civilian 
organizations;175 and (i) the infringement of the religious rights of 
 prisoner^.'^^ 

These and many other non-grave breaches would remain un- 
punished under the Geneva Conventions should there be no legisla- 
tive provision for universal criminal jurisdiction over such offenses. 
T o  date only a very few states have enacted legislation of the nature 
envisaged by the conventions. 77 

The  United States has not enacted implementing legislation. Pre- 
sumably, it has taken the position that existing United States military 
law, the United States Penal Code, and state criminal law are suffi- 
ciently comprehensive to fulfill its treaty 0b1igations.l~~ Insofar as 
enforcement by federal and state courts is concerned, the applicable 
criminal statutes for such offenses as murder and other unlawful 
homicide as well as other offenses against the person of protected 
individuals, are limited to offenses committed within the territorial 
jurisdiction of the United States.'79 These statutes by themselves 
would not provide the jurisdiction which the Geneva Conventions 
require. The  universal jurisdiction contemplated by the conventions 
is not self-executing under United States law. Treaties which require 

1741n re Hirota, . i S s u v I L  DIGEST . I S D  REPORTS OF PUBLIC ISTERSITIOSIL L.IW CISES, 
Case S o .  118, at 356, 3 7 1  (1948). 

175Zn re von Falkenhorst, 11 La\\ REPORTS OF T R I ~ L S  OF WaR CRIWS.ILS 18 (1949); United 
States v.  \'on Leeb, 11  TRI.ILS OF iV.\R CRIWS.ILS BEFORE THE: NLRE.\lBERG .v ILITIRY 
TRIBUS ILS 492 (195 1). 

lT6Zn re Tanaka Chuichi, 11  L i \ \  REPORTS OF TRI.ALS OF L V h R  CRI\iIS.ILS 62 (1949). 
l7'%e PICTLT, COMsiESTIRY 111, GPW COSVESTIOS 629 for the type of legislation 

required for compliance with the provisions of Article 129 of the 1949 GPLV Convention. As far 
as can be determined, only eight signatory states, the Netherlands, Switzerland, Yugoslavia, 
Czechoslovakia, Belgium, Ethiopia, Thailand, and the United Kingdom, have enacted legisla- 
tion of the nature intended by the convention. A few states (e.g., the United States) have 
considered their legislation to be adequate to fulfill their obligations under the convention. For 
comments on the legislation of the Netherlands, Switzerland, and Yugoslavia see PICTET, 
COMMEST.%RY 111, GPW COSVESTIOS 621 n. 1; RCTET, CO.M.LIEST.IRY I V ,  CIVILIAN COS- 
VEYTIOS 591 n .  1.  For the text of the Yugoslavian legislation see 46 Av.  J. IST'L L. 36, 4C-42 
(Supp. 1952). For the text of the legislation of the United Kingdom and a criticism thereof see 
DR.\PER, op. cit. supra note 164, at 119-24. See also Levie, Penal Sanctionsfor Maltreatment of 
Prisoners of War, 56 AM. J. INT'L L. 433, 455 11.90 (1962). 

178During the Hearings before the Committee on Foreign Relations on the Geneva Conven- 
tions for the Protectionof War Victims (U.S. Senate, 84thCong., 1st Sess., June 3 ,  1955) it was 
asserted that as to grave breaches, "it would be difficult to find any of these acts which, if 
committed-in the United States are not already violations of the Domestic law of the United 
States."Zd. at 24. These hearings contain a letter from the Department ofJustice stating that no 
new legislation need be enacted to provide effective penal sanctions for offenses designated as 
grave breaches under the 1949 GPW Convention. Id. at 5 8 .  It is obvious that these conclusions 
completely disregarded or reflect an ignorance of the universal jurisdiction espoused by the 
convention to which the United States was a signatory. See FM 27-10, pars. 50607 .  

'79United Statesv. Bowman, 260 U.S. 94,97-102(1922). SeealsoReid v. Covert, 354U.S. 1 
(1951); United States v.  Flores, 289 L.S. 137  (1933); United States v. Rodgers, 150 U.S. 249 
(1893); In re Ross, 140 L.S. 453 (1891); The Nanking, 292 Fed. 642 (1st Cir. 1900). 
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1egislatii.e enactment to make their provisions effecti\.e are considered 
by United States courts as being enforceable only after the enactment of 
the requisite legislation. 

The  Cniform Code of llilitary Justice, ho\\-ei-er, provides a means 
for the repression of \t.ar crimes irrespective of the situs of the crime or 
the status of the offender. .Irticle 18 of this code provides in relevant 
part: "General courts-martial also have jurisdiction to try any person 
u.ho by the la\\. of u.ar is subject to trial by a military tribunal and may 
adjudge any' punishment permitted by the la\\. of v.ar." Thus under 
the provisions of .-\rticle 18 of the Uniform Code of llilitary JUS- 
tice,ls' the la\\. of u'ar is incorporated into United States military la\\ 
and, as such, general courts-martial nwuld appear to have jurisdiction 
over all grave and non-grave breaches of the conventions and over all 
alleged violators thereof, regardless of their nationality or status. ' 82 

Under United States jurisprudential la\!., hou.ever, the jurisdic- 
tion of United States llilitary Commissions over u.ar crimes has been 
limited generally to times of \varlE3 and, as a matter of practice, 
limited as v ~ l l  to enemy nationals and persons \t.ho have assumed 
enemy character.ls4 It is not beyond the realm of possibility, there- 
fore, that under the language of article 18 v.hich extends the jurisdic- 
tion of general courts-martial to "persons . . . subject to trial by a 

Cnited States 1 .  Percheman, i Pet. ( 3 2  C . S . )  5 1 ,  89 (1833): Foster v. Sielsen. 2 Pet. ( 2 ;  
U.S.) 2 5 3 ,  314(182Y); Diclienson,AretheLiquor TreatiesSelf-Executing?, 20 .A.M. J. IKT'I.  L. 444 
(1926): 2 HSDI , I V  I RK { T I O K  \ I ,  L I \ \  1462 (2d ed. 1941). This principle is also observed by the 
courts \\ ith respect to portions of treaties in force and calling for legislation without 11 hich the 
courts find it impossible to lend judicial aid. 

10 U.S.C. 8 818 (1959). 
See Chl 30279 1 tiaukoreit, 5 Bct.~.. J.AG ( . i R \ l S )  262 (1946); Ch1 31830 Tabusaki, 6 BL LI.. 

J.AG ( . A R V \ )  1 1 7  (1947): ChI 337089 .Aikins. 9 BCLL. J.AG ( . A R \ I \ )  71  (1950). The  recent 
decisions of the Cnited States Supreme Court striking the jurisdiction of courts-martial ol-er 
civilians (tiinsella v.  United States ex rel Singleton, 361 U.S. 234 (1960); hlcElroy v .  United 
States ex re2 Guagliardo, 361 U.S.  281 (1960); Grisham \-. Hagan, 361 U.S. 278 (1960)) are 
limited to a declaration that .Article 2(11)  of the Uniform Code of hlilitary Justice (10 P .S .C .  
88 801-935 (1958)) which purports to vest in courts-martial jurisdiction o w r  civilian camp 
follo\rers outside the United States in time of peace, is unconstitutional. The  Court \\-as careful 
to distinguish the cases at issue which involved legislation enacted under the PO\\ er of Congress 
to regulate the land and naval forces from legislation enacted under the war pouers. Reid v.  
Covert, 354 U.S. 1, 3 3 ( 1  957).  The exercise of court-martial jurisdiction over civilians in time of 
peace has no legislative sanction prior to 1916. O n  the other hand military jurisdiction under the 
lans of \ f a r  ante-date the U.S. Constitution. hladsen v.  tiinsella, 343 U.S. 341 (1952);Exparte 
Quirin, 317  U.S. 1, 41 (1942); District of Columbia v. Colts, 282 U.S.  62 (1930). Thus the 
portions of the UCXtJ M hich confer jurisdiction over ci\ ilians in time of u ar and over persons 
who are triable under the la\\ s of war rests on a much firmer constitutional basis than did .Article 
2 ( 1 1 )  of the Cniform Code of hiilitary Justice. 

Ia3In  re Yamashita, 327 U.S. 1, 12- 13 (19.16). 
Ie4Johnson v. Eisentrager, 339 C.S. 763, 768-87 (1949); In re Yamashita, supra note 183, at 

7-12, 20-21;Exparte Quirin, 317  U.S. 1, 26-29, 37-39, 4 4 4 i  (1942); District ofColumbia t-. 

Colts, 2 8 2  U.S. 62 (1930). See also Green, The Military Commission, 42 . A u .  J. IST'L L. 832, 
843-46 (1948); Kaplan, Constitutional Limitations on Trials 4 Military Commissions. 92 C. P i .  L. 
RE\.. 119 (1943): IVright, 12h.r Criminals, 39 . A x  J. INT'L L. 257, 2 7 7  (1945); So te ,  Federal 
.l.lilitary Commissions: Procedure and "Wartime Basts"ofJurisdictwn, 56 HiR\.. L. RE\.. 63 1 ( 1  943). 
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military tribunal,” United States courts may by interpretation limit 
jurisdiction of general courts-martial over war crimes to that tradi- 
tionally exercised by United States Military Commissions.185 Fur- 
thermore, even though there is no statutory restriction to the universal 
application of general court-martial jurisdiction under the law of u.ar, 
Field lManual 27-10 prescribes policy limitations thereon. l E 6  It states: 

The United States normally punishes war crimes as such only if 
they are committed by enemy nationals or by persons serving the 
interests of the enemy State. Violations of the aw of war commit- 
ted by persons subject to the milita law of the United States will 

tice and, if so, will be prosecuted under that Code. Violations o the 
law of war committed within the United States by other ersons 

preferably will be prosecuted under such law. 

I usually constitute violations of the ’z; nifom Code of Military us- 

will usually constitute violations of federal or state criminal P aw and 

This policy discourages the use of the only present legal means 
available to the United States for the universal repression of grave 
breaches. Insofar as persons u.ho, except for the provisions of article 
18, would not be subject to the Uniform Code of Military Justice there 
exists no United States legislation which would subject them to 
punishment for war crimes committed by them outside the territorial 
jurisdiction of the United States. Moreover, civilian criminal codes 
are not sufficiently comprehensive to reach all significant violations of 
the law of war even if committed within the United States. &Although 
“wilful killing,” “torture,” or “inhuman treatment” might be punish- 
able by analogy to such offenses as unlawful homicides and aggravated 
assaults, it is doubtful that “compelling a prisoner of war to serve in 
the forces of the hostile Power,” or “wilfully depriving a prisoner of 
M.ar of the right of fair and regular trial” is punishable under state or 
federal penal laws. 

\Vith respect to the military la\v of the United States as expressed in 
the Uniform Code of Military Justice, most violations of the law of 
M ar \I ould be chargeable as violations of that code. Nevertheless, 

la5Reid v. Covert, 354 U.S.  1, 6-11 (1957); Expurte Quirin, supra note 184, a r  30; In re 

laaF2M 27-10, para. 507. 
la7See Uniform Code of Xlilitary Justice, Art, 80 (10 U.S.C. 5 880) (attempts); Art. 81 ( I O  

U.S.C. § 881) (conspiracy); Art.  92 (10 U.S.C. 9 892) (failure to obey orders and regulations); 
.Art. 93 (10 U.S.C. 5 893) (cruelty and maltreatment); .\rt. 97 (10 U.S.C. 8 897) (unlawful 
detention); Art. 98 (10 U.S.C. 5 898) (noncompliance with procedural rules); Art. 102 (10 
U.S.C. § 902) (forcing a safeguard); Art. 103 (10 U.S.C. 5 903) (captured or abandoned 
property); Art .  105 (10 U.S.C. 5 905) (misconduct as a prisoner); A r t .  118 (10 U.S.C. 5 918) 
(murder); Art. 119(1OU.S.C. 5 919)(manslaughter);Art. 120(10U.S.C. 5 920)(rape);Art. 1 2 1  
(10 U.S.C. 5 92l)(larceny); Art 1 2 2  (10 U.S.C. 5 922)(Robbery); Art. 124(10 U.S.C. 5 924) 
(maiming); A r t .  126(10U.S.C. 5 926)(arson); Art. 128(10U.S.C. 5 928)(assault); and ’4rt 134 
(10 U.S.C. 5 934) (general article). 
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the principle of assimilation dictated by article 102 of the 1949 GP\\. 
Con\.ention \\.auld not be respected if only enemy nationals are 
prosecuted under the la\\, of \\.ar, \\,bile persons subject to United 
States municipal military la\\. are prosecuted under one of the puniti\.e 
articles of the Uniform Code of Jlilitary Justice. .Although the court 
and trial procedure may be similar, substantial differences could exist 
\\.ith respect to the sentence adjudged. Thus,  cruelty and maltreat- 
ment of protected persons is a grave breach under the 1949 GP\\' 
Convention for \\-hich there is no limitation as to the punishment 
\\.hich may be imposed. Ho\\.ever, the maximum authorized punish- 
ment under the Uniform Code of Jlilitarv Justice for crueltp, mal- 
treatment, or oppression of a person subject to the order of the 
offender is only dishonorable discharge, total forfeiture of pay and 
allo\\.ances, and confinement a t  hard labor for one year. 188 Com- 
pliance \\ ith the mandate of the con\.ention to pro\.ide effecti\-e penal 
sanctions for the repression of grave breaches requires, therefore, that 
the policy declarations contained in Field Alanual 27-10 be 
thoroughly reconsidered. 

Sole recourse to general courts-martial for trial of grave and non- 
gra\-e breaches of the con\-ention does not pro\-ide a complete solution 
or one \\.hich is entirely satisfactory. Trial of other than United States 
military personnel, particularly L-nited States civilians, by general 
courts-martial in time of peace either in the United States or elsewhere 
for grave or other than grave breaches may not be acceptable to the 
.-\merican society. Furthermore, the jurisdiction of a military tribunal 
in time of peace over United States nationals and others in the United 
States for grave and non-gra1.e breaches committed either in the 
United States or abroad \ \ .odd raise serious constitutional issues. lRH 

There are no compelling reasons \\,hy jurisdiction o\-er such breaches 
of the con\.ention should be triable only by general courts-martial or  
\\.hy Cnited States nationals and others-\\.ho are accused of such 
offinses and \\.ho are present in the United States should not be 
accorded a trial before a federal court, including indictment by grand 
jury, trial by jury, and trial before a judge with life tenure. 

I t  \\.auld appear that the United States could best insure the full 
discharge of its obligations under the conventions by the enactment of 
legislation under \\.hich federal district courts \\.auld have jurisdiction 
to try any person \\.ho commits, no matter \\.here, any of the acts or 

' 8 8 \ 1 1 \ L l l ,  FOR ~ o L K ~ I s - \ ~ l R r l \ l . ,  I Y j l ,  para.  l?;(c). 1 5  a practical matter the table [ i f  

maximum punishments (if this manual for offenses \I hich constitute \\ a r  crimes \houlti be 
applied to enemy nationals. 

lg9See Kinsella v ,  United Statesexrel. Singleton, 361 U.S.  234 (1960); Reid v.  Covert, 354 
U.S. 1 (1957); Exparre \liIligan. 4 LVall. (71 U.S.)  2 ,  121- 22 (1867). 
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omissions u hich are proscribed by the lams of ~ a r  and as defined by 
the law of nations.lgO 

The  principle of universality of jurisdiction over grave breaches is 
restricted by the inadequacies of existing extradition practices and the 
dearth of extradition treaties. It is to be noted that article 129 of the 
convention imposes no obligation on states to enact extradition legisla- 
tion or to extradite war criminals even Lvhen they are unnilling or 
unable to bring them to trial for their offenses. The  existing legislation 
or the policy of many countries does not authorize the delivery of their 
own nationals to another p o ~ % e r . ’ ~ l  

As a practical matter, although the conventions provide a frame- 
work nhich is adequate to correct most of the deficiencies of the 
\\’orld Ll‘ar I1 nvar crimes programs, and provides a means for insuring 
that nrar criminals \$ill not escape punishment, only good faith on the 
part of belligerents can insure the repression of grave breaches on an 
impartial and universal basis. Fear of retaliation, and the difficulty of 
obtaining evidence from the State of Origin u ith respect to precapture 
offenses has restrained belligerents from conducting \I ar crimes trials 
during hostilities. Under the circumstances the tendency has been for 
the victor to try the Lanquished only.lg2 

The  perpetuation of this practice Lvould inevitably cast suspicion as 
to the impartiality of ~ a r  crimes trials. Deep seated passions L$ hich 
characterize national attitudes against enemies labelled as war crimi- 
nals tend to taint the essential fairness and impartiality of such trials. 
Procedural safeguards provided by lau making treaties may go far to 
create the appearance of a fair trial, but the essential characteristics of a 
fair trial-an impartial tribunal-cannot be assumed n ith confidence 

lsoCongre~~ional  enactment of definitive implementing penal legislation vesting in federal 
courts jurisdictionover all violations of the conventions, and preemptingthis field insofar as state 
courts are concerned, \vould best insure uniformity in prosecution, punishment, and punish- 
ment policies, and provide the best means under \vhich the United States could fully discharge 
its obligation under the conventions. RCTET, COMMEST~RY I\’, C I V I L I ~  COUVEUTIOS at 
601-02 states that under the  Civilian Convention many states will be required to 
“enact penal laws applicable to all offenders, whatever their nationality and Lvhatever the place 
1% here the offense has been committed,” and that it is “desirable that this legislation be in the 
form of special law, defining the breaches and providng an adequate penalty for each” and 
should it prove to be “impossible to enact special legislation, i t  \vi11 be necessary to resort to a 
simpler system which would include as a minimum: (a) special clauses classing as offenses with a 
definite penalty attached to each: torture, inhuman treatment; causing great suffering; destruc- 
tion and appropriation of property not justified by military necessity; compelling a protected 
person to serve in the forces of a hostile power; wilfully depriving a protected person of the rights 
to a fair and regular trial; unlawful deportation or transfer; (b) a general clause providing that 
other breaches of the convention will be punishable by an average sentence, for example, 
imprisonment from five to ten years, insofar as they do not constitute offenses or crimes to \\ hich 
more severe penalties are attached in the ordinary or military penal codes. This general clause 
should also provide that minor offenses can be dealt \vith through disciplinary measures.” 

l g l  D R i P t  R, op. cit. supra note 164, at 2 2 .  
‘92Zd. at 2 3 .  No war crimes trials were held by the United Nations forces after the Korean 

conflict which ended in a stalemate. 
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\\.hen the \.ictor sits in judgment o \ v  the \.anyuished, in an cmotion- 
allv charged post-\\.ar en\-ironment. O n  thc other hand the reluctance 
ofnational courts to punish their o\m nationals \ \ .ho ha\.e commit- 
ted \\.at- crimes pursuant to superior orders precludes a policJ- 
\\ hercbp \-ictor and \mquished alike punish their o\\ n \\ ar criminals. 
The principle of uni\.ersal jurisdiction embraced by the 1949 Geneva 
(:on\.ention pro\-ides ;I means for overcoming these cleficicncics t)J- 
authorizing a transfer of jurisdiction to neutrals. Such a solution. 
ho\\  e\.er, may not he politicallv feasible, for neutrals ma>- be  reluctant 
to assume such an obligation. Severtheless, because the present con- 
\.entions. for all practical purposes. preclude the establishment of 
international tribunals, the present search for a solution to this proh- 
Icm must be limited to the use of national trihunals. 

Perhaps when the rule of la\\. in international relations has t)ccomc 
more firmlj- established and the International Court of Justice has 
achie\-ed e\'cn greater status and prestige, it may be feasihlc to con- 
sider an international code of criminal la \ \ .  and procedure m d  to 
establish international criminal courts \\.ith jurisdiction to impose 
penal sanctions for \-iolations of the la\\. of nations.194 

1.. TER.\lIS.4TIOS OF CAPTI\.ITY 

'-1. TERL411.YL4 TI0.Y DC'RILYG HOSTILITIES 
.-!rticle 10 ofthe Hague Regulations of I O 0 7  made pro\.isions for thc 

release of prisoners of \\.ai- on parole, if such release \ \ a s  also au- 
thorized bv the la\\ .  of  the prisoner's State of Origin. For this purpose 
each part).: to the conflict \!.as required to notify the other if its laws 
permitted its nationals to accept liberty on parole. .!rticlc 1 1  of the 
regulations placed an obligation. both on the rcleased prisoner and  on 
his State of Origin, if it permitted parole, to honor the conditions of 
the parole. .irticle 1 2  pro\-ided that parole \.iolators, \\ hen recaptured. 
forfeited their right to prisoner of \\ ar treatment. T h e  1029 C o n \ m -  
tion made no mention of parole, probably because the granting of 
parole \\ as rare during \\ 'odd \\'ar I .  T h e  Hague Regulations on this 
matter, therefore, remained in force. 1 9 s 5  

.!rticle 2 1 of  the 1049 GP\\. C:on\-ention restates the substance of 
.lrticles 10 and 1 1  of the Hague Regulations of 190;. I t  does not. 
ho\\.e\.er, pro\-ide for the forfeiture of prisoner of  \\.ar status for those 
\\.ho \.iolate their parole. 196 This omission provides a ground for 

1!13T'he United States in practice normally punishes as \ \a r  crimes only those \\hich are 
committed by enemy nationals or b!- persons serving the enemy. F\l 2--10. paras. iOC(e). 
i O-(b), 

lY'Sec . 
' ' ' 2  i \ t i i  \ I O \ .  1 \ 1 1  K \ \ I K I \ \ I .  L \ \ i  185 (-th e d .  Keith IY4Y). 
I" Chtteridge. supra note 164. at 3-+Y, 

- ' O P P l  \)I1 l\l. I \  I I K\ \ I  IO\ \ I .  I > \ \ \  CXCW (-th ed.  Laurerpacht I Y i ? ) ,  
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argument that Article 1 2  of the Hague Regulations is still in effect, or 
that the custom of \t hich it is declaratory remains unaffected. The 
International Committee of the Red Cross has taken the vie\\ that a 
parole \iolation is a "precapture offense" and that the violator if 
recaptured, retains the benefits of the con\ ention. l g 7  Field Manual 
27-10 states that prisoners of \\ ar may be tried for a violation of parole 
under the provisions of Article 134 of the Uniform Code of Military 
Justice. lY8 The maximum punishment may not exceed confinement at 
hard labor for six months for this offense.lg9 The  laws and regulations 
of most nations either discourage or forbid their nationals to accept 
parole.200 

B.  DIRECT REPATRIATION A N D  ACCOMMODATION IN A 

The  purpose of detaining prisoners of \\ ar is to prevent their further 
employment by the enemy. It has long been recognized that the 
detention of seriously sick and \\ ounded prisoners, \\ hose chances of 
full recovery are slight, u ould not further this purpose and that such 
prisoners should be repatriated or transferred to a neutral country for 
internment. Both the 1929 GP\\  Convention (article 68) and the 1949 
GP\\  Con! ention (article 190) require the repatriation of such persons 
except those \I ho object (article 109). 

NEC'TRAL COUNTRY 

C. RELEASE A N D  REPATRIATION AT THE CLOSE OF 
HOSTILITIES 

The  mutual repatriation of prisoners of \J ar at the conclusion of \trar 
is an established principle of the customary lait of \\ ar \vhich found 
expression in the Hague Regulations of 1907. Article 20 of these 
regulations states that repatriation should be carried out as quickly as 
possible after the conclusion of peace. Treaties of peace, however, are 
rarely concluded immediately upon the cessation of actual hostilities. 
Because the Treaty of i.'ersailles did not enter into force until January 
15 ,  1920, the repatriation of German prisoners \vas delayed for four- 
teen months.*O1 In an effort to prevent recurrence of delay in repatria- 
tion, Article 75 of the 1929 GP\\' Convention required, if possible, 

'"PI(.TI T, CO\l\ll K T 4 R \  111, GP\T COK\-I  STIOK 181. 
lS8FAM 27-19, para. 72 .  
l gYh l  \KC IL F ~ R  C O L - R T S - ~ ~ ~ R T I  I L ,  1951, para. 12 i (c ) .  
200SeeF~ORT,  h I S O S t . R S  O F  \v \ R  119(1942); h'lanes,BarbedWireCommand, 1960.LIlLlT~R~ 

L. RI v .  9.  The  United States Code of Conduct, for example, imposes a duty upon an .American 
prisoner of war to attempt escape, and as a corollary, it forbids him to accept release on parole. 
The United States Fighting Man's Code 42 (DOD) Pamph. S r l  (1955). 

'01 Immediate and unconditional release and repatriation of . W e d  prisoners of Lvar \vas one of 
thestipulationsofthe.Armisticeof So\-ember 1 1 ,  1918, \Vheaton,op. cit. supranote 195, at 189. 
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that repatriation take place immediately upon the conclusion of an 
armistice agreement. . I s  to Germany, \\.odd \\.ar I1  ended \\-ith her 
unconditional surrender, not \\.ith an armistice or  a peace treaty. Thus  
the elimination of the German state in this manner th\\arted the 
normal operation of the con\.ention \\-ith the result that the release and 
repatriation of German prisoners of \ \  ar \\.as long delayed. \\.hen the 
Diplomatic Conference met in Gene\-a in 1s)19202 the CSSR still held 
numerous German and Japanese prisoners of \\ ar. 

.irticle 1 18 of the 1949 GP\\' Convention corrects this situation. It 
pro\.ides: "Prisoners of \\.ar shall be released and repatriated \\ ithout 
delay after the cessation of active hostilities." T h e  obligation to repat- 
riate, furthermore, is made unilateral so that its implementation \\ i l l  
not be frustrated by the necessity of obtaining the consent of hoth 
parties.'03 

.-\lthough no express pro\-ision \\ as made for prisoners of \\ ar \ \ .ho 
did not desire repatriation, it \t.ould be inaccurate to say that this con- 
tingency \\ as not It is to be noted in this connection 
that the principle of in\-oluntary repatriation has not in practice been 
fiilly recognized.205 During the Korean .irniistice negotiations. o\.er 
22,000 S o r t h  Koreans and Chinese held bv the United Sations 

202PI( I 1  I ,  (;IJ\I\II\I \K \  111. GP\\ ( ; ( J \ \ I \ I I ( J \  541-4.3, 
lbid.  
i t  the Conference ( ~ f  Go\ernment k:xperts in 1Y-l;. the International (,onimittee of rhc 

Red Cross in\ ired attention to the fact that ideological differences resulted in u n n  illingness to b e  
repatriated I\ hich had led til many suicides after \\'orid \\'ar 11. Because they anticipated 
difficulty in irbtaining asylum due to the strict immigration la\\ s I J ~  some countries. thc I Y 4 X  
( h f e r e n c c  elected not trr recommend a n y  special pnr\ isions for those un\\ illing t i r  be rcpilt- 
riated [bid. i t  the Diplomatic (hnferenee, the \ustrian delegation proposed an amendment 
t)arringin\.oiuntar!- repatriation and authorizing the transfer ofpriconers to any country \\ illing 
t o  receive them. T h e  iustrians pointed o u t  that as a consequence id  modern \\ ar. pirlitical. 
cccmoniic. and social changes in the home territory are frequently so great that prisoners may no 
longer \\ ish to return home. The Soviet delegation i~pp i~sed  the .\ustrian suggestion because 
prisoners might not he a b l e  to  express themselves \\ ith complete freedom. The United Stater 
delegation concurred in this \ ieu and the iustrian proposal \ \ a s  rejected. See 2 \ FI\ \I. 
RI ( OKI)  324. 426. 

20'For an excellent historicdl study of  the practices of nations \\ ith regard to the repatriation o f  
defectors and deserters from the enemy see Schapiro. The Reputriaticin of Desertrrs. !Y BKI I , 1.1%. 
I \  1 ' 1 .  1,. 310-24 ( l c 1 5 2 ) .  Detaining PIJU ers considered that repatriation \\ ithout a yuarantcc i d  

amnesty \\ i ~u ld  be both a breach of faith to thc targets of their psychoiogical \I arfare as \I e11 a\ 
bad pi)Iiey. since it \\ ould discourage desertion to the particular Detaining Po\\ er in future \\ ars. 

Ideological rnirtix ations forcsehe\\ ing involuntary repatriation are found in the treaties ending 
the se i  era1 Russo-Turkish \\ ars O P  the 18th and lYth century. Russia insisted o n  e\ceptiirns t(J 
the repatriation clauses \ \  ith respect to those Tu rks  \I hrr had embraced the Christian faith. and  
reciprocally, of those (:hristidns \\ ho had embraced the \loslern faith. 

\Ith(rugh the Hague Rcgdati~rns of I Y O T  \ \ere  silent on the issue l r f  the disposition of 
deserters-hecause o f  his continued status as a member ~f the armed forces of the State I J ~  

Origin. a prisoner (rf \i ar 1% ho resists repatriation is in fact d deserter-the \~ersailles Treaty 
pro\.ided that the illies might exclude from repatriation. those \\ htr did not desire it. \\ ith a 
further stipulation for amnesty for those \I horn the .-lilies chose not to grant asylum. The 
repatriation treaty of.4pril 19. 1920 betueen Germany and Russia pro\ ided. "Prisoners o f \ \  ar 
and interned ciiilians ofboth sides are to be repatriated in all cases \\here they themselves desire 
it." 
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Command expressed their desire to renounce their right to be repat- 
riated. The  provisions of articles 7 and 1 18,206 (non-renunciation of 
rights) provided the Communist bloc with a plausible basis for its 
insistence that all prisoners ivere to be repatriated, by force if neces- 
sary. 

The  Communists vieLved the wording of article 118(1), as being 
categorical and argued that this vievr found support in the fact that the 
1949 Diplomatic Conference had rejected an Austrian proposal which 
\i.ould have given an option to prisoners in this respect.207 They 
contended as \i ell that under article 7 prisoners were precluded from 
N aiving any of their rights under the convention, including the right 
to repatriation. Furthermore, they construed article 109 which per- 
mitted a seriously sick or \vounded prisoner to refuse repatriation 
during hostilities as impliedly denying to him such an option after the 
conclusion of hostilities.208 

The  United Nations Command countered this argument by refer- 
ence to the general humanitarian purposes of the convention, particu- 
larly the protection of M ar victims. It u as felt that forcible repatriation 
of a prisoner of arar who, because of fear of punishment or because of 
ideological or other reasons, had freely rejected repatriation, would be 
incompatible n ith the spirit of the convention; that since prisoners of 
v.ar had the right of option as to specific matters under the convention 
a further extension by analogy of such a right with respect to repatria- 
tion under artcle 1 18 vas  not excluded and therefore permissible; that 
it \\as incongruous to construe article 7 as prohibiting a prisoner from 
renouncing his “right” to be forcibly repatriated; and, finally, that the 
convention had not abolished the right of a state under customary 
international lalv to grant asylum at its option to particular categories 
or prisoners of M ar.209 As one authority aptly put it, this construction 
of the convention M ith respect to the repatriation of prisoners of war 
rests on conventional and customary international law and conforms 
as uell  to the logical and moral postulate of the human right of 
individual freedom, limited only by the duty of its exercise mithin 
bona fide limits.*1° 

T h e  position of the United Nations Command and the United 
States that no prisoner of \i ar would “be repatriated by force” or “be 

208.-bticle 7, 1949, GPU’ Convention provides in pertinent part that “prisoners of \Tar may in 
no circumstances renounce in part or in entirety the rights secured to them by the present 
convention. . . .” 

‘07 m(.Tl.T, cO\l>lk.ST \RY 111, GPLT COSVtSTlOS 543. 
2oBIbid; hlayda, The Korean Repatriation Problem andlnternationalLaz, 47 AM. J .  IST’L L. 414, 

426-39 (1953); Shapiro, supra note 205, at 323.  
zOgplCTI..T, CO\l\il.ST\RY III, GPLV COYVt\-TlOY 543. 
zlo See Ilayda, supra note 208, a t  427; Schapiro, supra note 205? at 323; U.S.  DEP‘T S T ~ T E  

% l k . \ l o ~ \ \ - D ~ - \ t ,  Legal Considerations Underlying the Position of the United Nations Command Regard- 
ing the Issue of Forced Repatriation of Prboners of War ,  pt.  IV (Oct. 24, 1952). 
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coerced or intimidated in any ay" eventually prevailed.21 O n  De- 
cember 3, 1952 the General .Assembly of the United Sations took the 
position "that force shall not be used against prisoners of \jar to 
prexent or effect their return to their homeland. . . . ' 1 2 1 2  To effec- 
tuate this position the United Sations resorted to a procedure under 
u hich those \\ ho did not desire to be repatriated \\ere placed in the 
temporary custody of neutral pou ers, the S N R C ,  for resettlement or 
relocation to the extent possible, in accordance u ith their \i is he^.^'^ 

In \ ieu of the ultimate acquiesence of the Communist bloc in the 
principle of  the United Sations resolution of December 3 ,  1952 it 
\iould appear that articles 7 and 118 may not be interpreted as 
requiring forcible repatriation, and that a Detaining Pouer may, if it 
desires, grant asylum to prisoners of war \ \ho do not wish to be 
repatriated. 2 1 4  

The doctrine supported by the Cnited Nations Command and the 
United States at the conclusion of the Korean conflict that prisoners of 
\\ ar 1% ere not to be forcibly repatriated should not be construed as an 
unqualified principle. If taken literally it ~ o u l d  require a Detaining 
Pou er to grant asylum, u ithin its o\\ n territory if necessary, to any 
and all prisoners of mar \tho for any reason did not desire to be 
repatriated. Such a result \\as not intended. The doctrine of non- 
forcible repatriation properly interpreted means simply that no pris- 
oner of v a r  u h o  seeks asylum on certain proper grounds \ \ i l l  be 
forcibly repatriated. l 5  

It  is doubtful that this doctrine \t ould have been applied in its broad 
sense as it v a s  after the Korean conflict, had the many thousands of 
prisoners of v ar been physically present in the United States or in a 
country other than Korea a t  the end of the conflict. Vital economic 
considerations, the need for stringent adherence to immigration 

~~~~~ ~ ~ 

'".\layda, supra note 208, at 435. See Proposals in First Committee for Breaking Armistice 
Deadlock, 1 3  U . S .  BCLL.. .)26(lY52)forafullrevieu~ofthepositionofthe United Sations and the 
Communist bloc countries. 

L . S .  Doc. \-o. .\/Res./l8/VII (1952). The text of this United Nations General .issembly 
Resolution is set forth in 2 7  D1.p-1. ST \TI BCLL. 702 (1952). The resolution "affirms that the 
release and repatriation of Prisoners of LVar shall be effected in accordance with the 'Geneva 
Convention relative tu the treatment of Prisoners of LVar,' dated Twelfth August 1949, the 
well-established principles and practice of International La\\ and the relei-ant provisions of the 
Draft .\rmistice Agreement; Affirms that force shall not be used against Prisoners of LVar to 
prevent or effect their return to their homelands, and that they shall at all times be treated 
humanely in accordance \vith the specific provisions of the Geneva Convention and \vith the 
general spirit of the Convention. . . ." 

213.\rts. 11, I\', VII. and 1.111 of the .\greement Betneen The Comamander-in-Chief, 
United h-atiuns Command, O n  The One Hand, And The Supreme Commander Of  The 
Korean People's .\rmy and the Commander Of The Chinese People's Volunteers, On The 
Other Hand, Concerning .\ Xlilitary .\rmistice In Korea, signed July 2 7 ,  1953. The text of this 
agreement appears in 29 D ~ P T  S T ~ T I .  BL-LL. 1 3 7  (1953). 

'li See Baxter, Asylum to Prisoners Ofwar, 30 BRIT. YB. IST'L L. 489 (1953). 
"jSee Schapiro. supra note 205, at 310-24. 
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policies, and the infacility of relocating prisoners of war in other 
countries prevents, as a practical matter, a literal application of the 
doctrine of non-forcible repatriation. Properly construed it visualizes 
a proper application of the principle of asylum under all the facts and 
circumstances .216 

There can be little doubt that Detaining Powers will in the future 
forcibly repatriate many prisoners of war. Asylum in the future 
should be granted as it has in the past only to prisoners of war who seek 
asylum on bona fide political grounds and to those who have upon 
promise of asylum voluntarily deserted their forces in order to assist 
the Detaining Power in its war efforts. Whether other categories of 
prisoners, including ordinary deserters who do not desire to be repat- 
riated because they fear punishment for their desertion, are to be 
granted asylum should be determined in large part on the extent of the 
commitment made to them by the Detaining Power in its effort to 
induce deserters and the extent to which the provisions of an armistice 
agreement or of a treaty effectively immunize them from punishment 
for their desertion. 

VI. CONCLUSION 

T h e  1949 Geneva Prisoner of War Convention represents a 
noteworthy humanitarian contribution to the law of war. T h e  conven- 
tion has not only rejected the general participation clause of prior 
conventions but has provided as well for the applicability of the 
convention to all international armed conflicts on a unilateral basis 
between states which are signatories to the convention, and on a 
reciprocal basis with respect to relations between signatory and non- 
signatory states. It has by its prescription of minimum standards 
relative to conflicts not of an international character indicated the 
interest in and the obligations of the community of nations with 
respect to a matter which is essentially domestic in nature. It reflects 
in this respect the interdependence of nations and the concern of the 
world in domestic conflicts. The  convention, subject to certain condi- 

2’EIn this respect it is to be noted that as of 1960 the N N R C  still had under its control some 
eighty-eight ex-North Korean prisoners of war who had refused repatriation and who the 
NNRC had not been able to resettle, and for whom the United States was still paying, as it had 
since 1953, one-half of the expenses which had been incurred by the Indian government for their 
maintenance. Memorandum from the Indian Embassy, Washington, D.C. ,  to the Dep’t of 
State, dated Aug. 25 ,  1959, submitting a claim for the maintenance of these prisoners of war. 
The United States obligation in this respect arises under the commitments made by the United 
Nations under the “Terms of Reference for NNRC” pursuant to which one-half of the costs 
necessary to accomplish the resettlement of the prisoners of war would be borne by the parties to 
the Korean conflict. In 1960 the United States share amounted to 1,111,400 Indian rupies. The 
K P N C P V  in 1960 paid a similar amount to the Indian government. 
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tions precedent, also recognizes the role of organized resistance 
movements in the fluid nature of modern war. By fixing prisoner of 
war status in an almost immutable mold, the convention protects 
prisoners against special agreements which might be concluded be- 
tween the Detaining Power and the State of Origin in derogation of 
the rights which the convention vests in them. The convention in 
effect places them in a status comparable to that accorded infants and 
incompetent persons under domestic law; they being unable to bar- 
gain away their own status or rights for either good or bad consid- 
erations. 

The  convention by clarifying the categories of work u hich may be 
demanded of prisoners, and by permitting them to volunteer for 
certain types of work, has removed ambiguities which had theretofore 
been troublesome. By the same token it provides in this respect a 
measure of flexibility in an otherwise rigid code. 

The  elaborate judicial safeguards established by the convention and 
their applicability to precapture offenses represent important 
humanitarian advances in the lan. of war. Perhaps the most significant 
accomplishments of the convention are reflected in its provisions 
which codify substantive prohibitions against grave breaches; fix 
national and individual responsibility for such breaches; embrace the 
principle of universal jurisdiction for the trial of such breaches; and 
imposes a clear and stringent duty to suppress them. By these provi- 
sions the convention has swept away the doubts which existed during 
World ii'ar I1 as to what acts or omissions \{.ere punishable as war 
crimes and the manner in which such crimes were to be adjudicated. 

The  convention, however, is not free from defect. In some respects 
it is too definitive and paternalistic. The marked rigidity Lvhich per- 
vades many of its provisions may lead to their disregard as unrealistic 
or impractical and may subject the convention as a whole to a process 
of erosion. A failure to provide for exceptions to some of the technical 
requirements as to internment while prisoners are still on the 
battlefield impose what appear to be impossible standards on the 
captors. 

It may also be that the convention's failure to recognize the role 
which closely integrated international and multi-national commands 
will play in future conflicts may frustrate many of its provisions. 
Furthermore, the reliance which the convention places on the role of 
the Protecting Power may also seriously impair the effectiveness of the 
convention should there be no qualified neutrals. The provision for 
the establishment of a substitute international body u.hich could 
operate in lieu of a Protecting Power has not yet been implemented 
and, in fact, may never be implemented if there are no neutral states 
from which such a body could dran. its personnel and on \$hose 
territory it could maintain its offices. 
352 



The  ambiguity of the convention as to the entitlement of deserters 
and defectors to POW status and the serious repercussions which may 
be occasioned thereby is also a defect of the convention as is its failure 
to obligate the signatory states to enact legislation making other than 
grave breaches of the convention punishable offenses under the prin- 
ciples of universal jurisdiction. 

The  convention is also defective in that it fails to obligate the 
signatories to extradite, under appropriate safeguards, war criminals 
Lvhom they are unwilling or unable to prosecute due to their failure to 
enact legislation of the nature mandated by the convention. 

These and other defects, however, must not obscure the real 
achievements of the convention. These technical defects do not di- 
minish from the resolution of the community of nations to render 
impossible in the future, the sordid tragedy that beset millions of 
prisoners in the past. The  very fact that a consensus in the achieve- 
ment of the humanitarian goals \vas reached in 1949, will facilitate 
efforts which should be undertaken now to correct the defects which 
have been recently brought to light. 
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TOTAL LEGAL SERVICE: NOONE ON 

FUNDS 
PROBLEMS OF NON-APPROPRIATED 

The military lauyer’s exposure to the commercial la\\ field is 
largely encompassed by hat the armed services call Procurement. 
This is big business, involi ing as it does the billions appropriated 
each year for the equipping, feeding and operations of the Defense 
Establishment, However, the literature of procurement is well 
served by the Yearbook of Procurement Articles \\ hich cumulates 
major articles in that field. some risk to the notion of complete- 
ness, no effort has been made to 
selected distillation or to essay an 

.\ meritorious middle round is 
one of the areas unique to 7 au within the Go~ernment, particularly 
the uniformed services. Many activities necessary to the health, 
morale and \\ elfare of government employees are conducted u ith 
self-generated money, rather than \t ith funds appropriated by the 
Congress. Stores for the sale of personal, consumer items, called 
Post Exchanges (PX’s) in the .Army, or the &Army and .Air Force 
hlotion Picture Seri ice are exam les of these “Non-AAppropriated 
Fund” activities. hlany of these 4 unds are u orlda ide and provide 
services orth millions of dollars; others meet special local needs 
and the dollar implications may be quite lo\\. In any case, buying 
and selling are much of their business and the procurement flavor is 
strong, 

Legal control of these funds involves a special facet of the military 
la\\ er’s ‘ob, that of lam -making for the military community. Most 

cerned ~ i t h  some external law that affects the organization or 
mission of the element he serves. In much of his uork, however, he 
is concerned \i ith internal, day-to-day activities of the community 
and ~ i t h  rule making or decision making for the community as 
such. 

This selection touches a number of those bases. It is also a prime 
example of hov useful some collections of a ords can be. Although 
it appeared as an Appendix to Senate Hearin s, this article was 
distributed in original and photoco y to miyitary legal offices 

effort in the field w hic! w as then ten ears od.’ 
The author is no\\ a Colonel in the dnited States Air Force and 

.Acting Staff Judge .Advocate of the Strategic Air Command. His 
article brings to ether the colorful history of these funds with the 

o f t  K h  e ot er selections in this issue shoa the military lawyer con- 

around the morld, sup lementing fu K y the on1 other significant 

sets of serious K egal problems that arise when they operate as 

Kovar, Legal Aspects .f Nrm-Appropriated Funds, 1 .MIL. L. REV. 95 (1958). 
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“instrumentalities of the United States” in states of the United 
States, abroad, and in their contacts v.ith private persons or 
businesses. 
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‘9751 NON-APPROPRIATED FUNDS 

INTRODUCTION 

The  term “non-appropriated fund activity” will not be found in any 
standard dictionary; yet, in its own way, it is as much a term of art as 
the analogous phrase “instrumentality of government” which has 
become an accepted legal term. T h e  Armed Services define non- 
appropriated funds descriptively. The  Army’s definition is represen- 
t a t ive : 

The monies \jzhich support certain revenue producing, welfare 
and sundry activities which are not provided for in Congressional 
appropriations but are necessary ad’uncts to the Armed Forces; the entities administering such monies. lJ 

The  ‘Air Force definition is similar: 
Funds enerated b Department of Defense military and civilian 

personne B and their di ependents and used to augment funds ayi.ro- 
priated by Congress to provide a comprehensive morale-bui ing 
welfare, religious, educational, and recreational program desi ned 

their dependents.2 
to improve the well-being of military and civilian personne k and 

The  Navy and Marine Corps consider these funds in the same 
light.3 

Some idea of the present size of these organizations is given in a 
recent congressional report which states that, as of August 29, 1963, 
there were 579 post exchanges and 678 ship’s stores. Their annual 
volume of business exceeds $1,422,300,0004 and causes them to rank 
seventh in the United States for retail sales.5 While post exchanges, 
ship’s stores, and officers’ clubs are the richest, most active, and 
therefore the most prone to legal problems, they represent just one 
type of non-appropriated fund activity. Similar groups have been 
organized and operated aircraft, golf courses, hunting lodges, and 
luxury hotels. All of them partake of the character of “instrumen- 
talities of the federal government.” 

It would not be an exaggeration to call their legal status bizarre. 
They are operations of the federal government, yet they are not. 
Courts have disagreed as to whether employees’ torts fall within the 
ambit of the Federal Tort  Claims .Act. In suits based on a contract fhey 
are held to be immune from suit as agencies of the Government, yet 

.4rmy Regulation 320-5 (1961). Army Regulations will hereafter be cited as ‘‘AR’; Air Force 
Regulations as “AFR”. 

*,Air Force Manual 11-1, Glossary of Standardized Terms (1963). 
3SAVEXOS P-2409; .Marine Corps Manual 7-3. 

Memorandum prepared by the Office of the Assistant Secretary of Defense. Hearings Befre 
the Subcommittee on Dej“ense Procurement of the Joint Economic Committee, Congress of the United 
States, 88th Cong., 1st Sess., 417 (1963). 

Report of the Subcommittee on Dejimse Procurement of the Joint Economic Committee, Congress ofthe 
United States, 88th Cong., 1st Sess. 16 (Comm. Print 1963). 
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the Tucker Act (which was intended to uaive that immunity) 
does not apply. Traditionally, their property has been immune from 
state taxation and regulation since it \\as considered property of the 
United States; but, there is some question as to \I hether a theft of that 
property may be alleged to be from the United States. 

These organizations have been knov n as “funds” in the sense that 
the money deriied from, or given to, each has certain specified 
purposes. These purposes have included the support of \I idou s, 
orphans, post schools, libraries, and post bands. *As the objects to be 
supported proliferate, so do the funds. .And, as the society nithin 
which they operate becomes more complex so do they. Since the 
majority of these groups are v ithin the Department of Defense, my 
M orking definition of the term includes that limiting factor. For the 
purposes ofthis paper a military non-appropriated fund activity is any 
organization which is intended to carry out welfare, morale, and 
recreational functions of the Armed Forces, is recognized by executive 
regulation, and is under military supervision. 

It  is common for the ;\rmed Services to divide these groups accord- 
ing to function: revenue, \! elfare, or sundry funds. The distinction 
among the three, 11 hile meaningful to those 11 ho administer the funds, 
has no practical effect. 

The  first two funds may be organized for either military or civilian 
personnel. Revenue producing activities are exemplified by the post 
exchange or the post civilian restaurant; their purpose is to provide 
merchandise and services while generating a reasonable profit \\ hich 
n4l be used to finance various welfare funds. \\’elfare funds are 
specifically established by regulation and are limited to the distribu- 
tion of money for various comfort and recreational purposes for the 
personnel under their jurisdiction. Specific purchases are authorized 
and become the property of the fund, e.g., television sets in barracks’ 
recreation rooms u 4 l  belong to the post n elfare fund. 

Sundry fund activities are those organizations \I hich do not fall into 
either of the t u 0  prior categories. Officers’ clubs are sundry fund 
activities. .All of these organizations have the follom ing attributes: 
they are unincorporated associations composed either of servicemen 
and their families or of civilian employees of the Department of 
Defense; v hile they do not receive any direct aid in the form of annual 
appropriations from Congress, as \$ill be sho\t n, they do receive 
indirect support. Although alluded to in a number of statutes,6 they 
are created and exist solely by virtue of the pouers inherent in the 
executive branch. In the sense that there are no owners who share in 

6E.g. 10C.S.C.  4779, 9779;.\ctof.liarch2, 1903, 3 2  Stat. 927, 938;.\ctofl4arch4, 1933,47 
Stat. 1371, 1373; ActofJune 26, 1934,48 Stat. 1224, 1229; I loa, .\ctofJune 16, 1936, 49 Stat. 
1 5 2 1 .  
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the distribution of revenue, these organizations are not “profit mak- 
ing”; yet many of them generate substantial sums which are used to 
supplement appropriated money for morale purposes. 

As these activities multiply and spread into areas unthought-of a 
few years ago, it is obvious that American courts and legislatures are 
taking a second look at their hitherto inviolate status. Should they be 
classed part of the federal government in considering the application 
of certain statutes? Is there a valid reason for leaving many millions of 
dollars of sales immune from state taxation? Are their employees 
subject to laws governing federal workers? What is their status in 
international law? Should they remain immune from suits in contract? 

These are some of the questions which I propose to answer. Before 
arriving at predictions, a certain foundation must be laid. Thus,  the 
first chapter will be devoted to a factual recitation of the funds’ 
historical antecedents, growth, and multiplication. The  legal aspects 
of these topics will, in the main, be left for subsequent chapters. 

CHAPTER I. HISTORICAL DEVELOPMENT 

INTRODUCTION 
Neither armies nor navies have ever supplied all the needs of their 

men. Caesar alludes to the itinerant merchants who followed the 
legions, selling items not considered necessaries by quartermasters, 
These men came to be known as sutlers. The  Shorter Oxford English 
Dictionary defines a sutler as one who follows an army or lives in a 
garrison town and sells provisions to soldiers. The  word, first iden- 
tified in 1590, is from early modern Dutch and means a small vendor. 
It seems that sutlers have always been held in ill-repute, since the term 
is derived from “soltelen” which means to befoul or perform mean 
duties.2 While seamen had shops available when ashore, the mer- 
chants could not, of course, follow them to sea. “Bumboats” met the 
ships in foreign ports and attempted to supply the seamen with 
everything not issued through military channels; a practice discour- 
aged by the navy, inasmuch as the bumboats sold contraband and 
prohibited articles, as well as charging monopoly prices for whatever 
they sold. The  sailors’ response was to organize ships’ cooperatives 
which were called “slop chests.” The  Shorter Oxford English Dictionary 
traces the word “slop” to 1663, states that its derivation is unknown, 
and describes “slop” as “very cheap clothes like those sold in ship’s 
stores.”3 This etymological discourse serves two purposes: illustrat- 
ing the marginal social and economic status of these activities, while 

‘Caesar, de Bellow Gallico, Book VI line 37; Caesar, de Bello ‘4frican0, line 75. 
‘2095, (3rd ed. 1959). 
31d., 1918. 
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pinpointing \\ ith some degree of accuracy, the dates bv \\ hich they 
had become recognized. 

i s  the military often entered into informal arrangements to secure 
necessities, so did they organize for meals. Thus arose the third \\ ord 
\\ hich \\ ill consider: the “mess.” Oxford defines a “mess” as “each of 
the several parties into \\ hich a regiment or a ship’s company is 
divided, each taking their meals together,” and notes the term’s origin 
as being about 1690.4 Thus \ \ e  see that present officers’ and enlisted 
men’s messes are quite old, and have historically been priiate unin- 
corporated associations organized originally to share in the benefits of 
pooled rations. 

\l‘ith this general historical data in mind, \it! can no\\ direct our 
attention to the de\.elopment of these groups in the United States. 

ilRA4Y SON-APPROPRIATED F CYDS ‘4.YD THEIR 
ASTECEDE.VTS 

Sutlers \\ ere first officially recognized by the lmerican l r m y  in 
the irticles of \\ ar of 1775 \\ hich outlined the sutler’s responsibility 
and duties. During its early years, the regular arm! \ \ a s  5mall 
(amounting to less than three thousand officers and men at  the time of 
the \\ ar of 18 1 2 ) , 6  and Congress as able to regulate its most routine 
actiLities. Thus it \ \ a s  that the General Regulations of the i r m v  of 
1821 \\ere subsequently appro\ed by the Congress.’ Article -+j of 
these regulations authorized one sutler for each post or regiment. The 
sutler \\ as allou ed to sell on credit and, ifunpaid, to present his bill to 
the paymaster \i ho might deduct the debt from the soldier’s pay. In 
return, the sutler paid for this franchise through an assessment \\ hich 
\ \ a s  based on the number of military personnel he \\ as authorized to 
serve. The assessment, and any fines paid by the sutler, constituted 
the “post fund.”* 

The  same General Regulations set up a council to administer the 
?est fund and authorized expenditures for certain specified purposes, 
after the appro\ a1 of the fund council and commanding officer. Proce- 

41d. a t  1249. Lest \\e think, houever, that the social i fnot  the economic status of the mess \ \as  
higher than that of its cousins, Sheat in The Concise EymologicalDictionary of  the EngLisb Language 
(191 1),  gives, as a second meaning, “food badly cooked”. 

S.\rticles XXXII ,  LXIV, and L X \ I ,  Rules and .\rticles of \Var 1 7 3 ,  Appendix IS, 
\\‘inthrop, Military La- and Precedents, 933 (2nd. ed.,  1920 reprint). For this and much of the 
subsequent historical data, I am indebted to Lt. Col. Paul J .  Ke\-ar’s excellent article. Legal 
Aqectsof Nun-Appropriated Fund Activities, I llilitarp La\\ Revieu , 93 (1938); the Hearings BefOre 
the Special Subcommittee on Resale Activities of the Armed Sercices, House Committee on Armed Sercices, 
81st Cong.. 1st Sess. .\. S. Document 104 (1949). [Hereafter cited as 1949 Hearings]. 

8Dupuy.  T h e  Compact History of the United States .\rmp, 3 1  I .  (rev. rd. 1961). 
‘.Act of .\larch 2 ,  1821, 3 Stat. 613; See generally, Lieber. Remarks on the . \ m y  Regulati(~ns 

8.\rmy Regulation of 182  1 .  
and Executive Regulation in General, pp. 61-84, \ \ar  Dept. Doc. SCI. 6 3 .  (1878). 
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d u r a  for the administration and dissolution of such funds were also 
contained in the regulations approved by Congress. This fact becomes 
important hen one recalls that statutory recognition of non- 
appropriated funds is rare; those M’ho challenge their status have often 
argued that congressional approval of the specific fund is absent. 

In 1835, company funds mere established. U‘hile they had numer- 
ous sources of revenue, including the rental of billiard tables, they 
derived the bulk of their income from the “slush fund,” i.e., from the 
sale of grease from the company mess and from other savings derived 
from the economical use of foods.g These funds were also subject to 
Army regulation and to the control of the unit commander. Znteruliu, 
the regulation required that a quarterly report on the status of each 
fund be submitted to the Adjutant General of the Xrmy.’O 

During the same period, Consolidated Officers’ and Non- 
Commissioned Officers’ Messes were recognized. The  Army regula- 
tions of 1835 state: 

On many accounts it is desirable that the officers of the same 
regiment should form themselves into a mess and live together as 

, While such an association tends to promote the har- 
mony One fami? an comfort of its members, it is at the same time, if judi- 
ciously managed, the most res ectable and economical manner in 

of officers, the government allows rooms, kitchens, and fuel.’l 
u hich officers can live within t E eir pay. To encourage the messing 

Regulations for this same year, in an apparent attempt to correct an 
abuse, state further: “. . . no non-commissioned officer or soldier is 
to be employed in any menial office or made to perform any service not 
strictly military, for the private profit of any officer or mess of 
officers.” l2 It appears certain that, while officially accepted as au- 
thorized activities, messes u.ere only slightly regulated and were 
deemed of litttle importance. 

In contrast, the regulations of 1835 accord six pages to sutlers and 
post funds. The  follo\ving example will illustrate the degree to which 
sutlers bvere regulated by Congress and the U‘ar Department. During 
this time, post-1835, there was apparently some doubt as to the 

43 JAG Record Book 1882-95, 308. This opinion also points out that company funds could 
not use income derived from the sale of manure, used shells, and lead from target butts since 
these items were all property of the United States. The  earliest opinion found in this area, 10 
J.\G Record Book 1882-95, 137 states in part: “[Regulations] covering a period of more than 46 
years contain probisions for the pooling of rations, the sale thereof and use of the profit for the 
benefit of the company. . . . [While] recognized by army regulations, I cannot find that such a 
fund has ever been recognized as being public money.” The  J A G  Record Book is not a 
publication but is a collection of the correspondence of the Office of the Judge Advocate General 
of the Army. The sole copy is in the possession of the Sational Archives. 

‘OPara. 15,  Army Regulations of 1835. 
ll.%rt. IX, para. 20, . b m y  Regulations of 1835. 
‘*Id. at para. 44. 
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sutlers’ right to have debts deducted from soldiers’ pay. In 1847 this 
right \{‘as terminated.I3 In 1858 the right \!.as reinstated14 and then 
withdrawn in 1861 .I5 In 1862 it was again authorized within certain 
limitations,“j and these limitations \{.ere interpreted in the broadest 
possible terms.” By the time of the Civil L\.ar, the sutlers’ very 
existence \$.as in question. In 1866 the position \{.as abolished,ls but, 
\tithin a year, Congress authorized the establishment of “post traders” 
in remote areas. l 9  The “remote area” requirement \{.as amended in 
187OZ0 and eliminated in 1876.” 

It \{.as soon evident, hou.ever, that the popularity of the post trader 
was on the \vane. This was reflected not only in the Congress’ 
confused actions but in the Army’s establishment of a competing 
fund, the post canteen, u.hich the Shorter Oxford English Dictionary 
defines as a sutler’s shop.” The term is first noted in 1737,  and by 
1744 had achieved its present meaning. (Great Britain’s entry into the 
\i’ar of *Austrian Succession in 1740 marked the end of nearly tu’enty 
years of peace. \!‘e may surmise that canteens first became common 
during those peaceful years of garrison duty.) 

In the .\merican Army, the canteen \vas first recognized by regula- 
tion in 1 889.23 By this time canteens had already begun to successfully 
compete n i th  post traders and local merchants. In the earliest discov- 
ered legal opinion regarding canteens, the Judge .Advocate General of 
the Army, on l larch 30, 1886, considered a letter of petition from 
local saloon keepers near Fort Snelling, Nebraska, and found their 
complaint about the competitive services offered by a post “canteen” 
or “amusement room” unjustifiedUz4 The folloiving year, in a letter 
dated June 18, 1887, the Judge .Advocate General of the ;irmy ren- 
dered an opinion regarding the complaint of a post trader at Fort 
Leavenworth who contended that the post canteens were in competi- 
tion u.ith him, since they sold similar articles “as much as if they \ \we  
a private store” and that this violated the exclusive license given the 
post trader. The opinion points out that canteens 

. . . are derived from England, the ‘canteen’ of the British .Army 
bein the ‘sutler’s’ or ‘trader’s’ store of the army in this country. 

TBe word canteen . . . has different signification [in the United 

13Ch. 61, 8 11, .\ct of hlarch 3,  1847, 9 Stat. 185.  
14Ch. 156, 8 5 ,  .\ct ofJune 1 2 ,  1858, 1 1  Stat. 336. 
lSCh. 4, 8 6, Act of Dec. 24, 1861, 12 Stat. 331. 
I6Ch. 4, 8 3, .\et o f  March 19, 1862, 1 2  Stat. 371 .  
”Dig. Op. J.\G 1865, 3 3 7 .  
‘*Ch. 299, 8 25.  .\et of July 28, 1866, 14 Stat. 336. 
lgJoint Resolution of Xlarch 30, 1867, 15  Stat. 29. 
*OCh. 294, 8 2 2 ,  .\ct ofJuly 1 5 ,  1870, 16 Stat. 320. 
2 1  .\ct of July 24, 1876, 19 Stat. 87 at 100. 
22259 (3rd ed. 1959). 
23General Order No. 10. Feb. 1 ,  1889. 
249  JAG Record Book, 1882-95, 301. 
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States]. [They are] amusement rooms, with billiard tables, con- 
ducted on the principle of club or ainzations, where tobacco, 

bers of each company; the tobacco and cigars so sold bein pur- 
chased by the quantity from the Subsistence Department h u a r -  
termaster]. 

Such so-called ‘canteens’ being organized and carried on in a 
company for the exclusive use and accommodation of its members 
, . . cannot be re arded as a trading establishment. Purchases and 

generally, nor as a matter of business for providing subsistence or 
profit as a means of l i ~ e l i h o o d . ~ ~  

The opinion concluded by stating that the post trader’s franchise 
did not exclude the Government’s right to establish such funds. 

The initial requirement that canteens could only be established at 
locations where there were no post traders was eliminated within a 
short time.26 Company funds were prohibited from competing with 
the canteen.27 The profits derived from the canteen were used to meet 
the recreational and welfare needs of the servicemen.28 In 1892, the 
canteens were redesignated post  exchange^.^^ They so thoroughly 
pre-empted the function of the post traders that, in the following year, 
Congress prohibited further appointment of the latter.30 In 1895, post 
exchanges were authorized at all ,4rmy installations, 

“The post exchange will combine the features of reading and recrea- 
tion rooms, a cooperative store, and a restaurant. Its primary purpose is 
to supply the troops at reasonable prices with the articles of ordinary use, 
wear, and consumption not supplied by the government, and to afford 
the means of rational recreation and a r n ~ s e m e n t . ” ~ ~  

A lucid explanation of their legal status at that time is found in an 
opinion of the Judge Advocate General of the Army rendered in 1893: 

Now the Post Exchange is not a United States institution or 
branch of the United States military establishment, but a trading 
store ermitted to be kept at a military post for the convenience of 

tion of public moneys, but by means of the funds of companies, 
etc.; the officers ordering the purchases . . . [are] responsible for 
the payment, not the 

cigars, cigarettes, hot coffee, and san 8 wiches are sold to the mem- 

sales of merchan f ise are not being conducted in it for the public 

the so P diers. It is set up and stocked, not by means of an appropria- 

2517 JAG Record Book, 1882-95, 338; Id., 340-341. The same reasoning, and nearly the same 
language, was used when Congress considered the abolition or limitation of post exchanges in 
1949. 1949 Hearings. Compare S. Doc. 149, 72d Cong. 2d Sess. (1932). 

26General Order N o .  51 ,  May 13 ,  1890. 
*7Circular No. 1, Army Adjutant General’s Office, Feb. 9, 1891. 
28Circular No. 1 ,  Army Adjutant General’s Office, Feb. 9, 1891: Circular No. 7. Army 

Adjutant General’s Office, June 10, 1890. 
29General Order No. 11, Feb. 8, 1892. 
3 0 A ~ t  of January 28, 1893, 27 Stat. 426. 
31General Order No. 46. Headquarters of the Army, July 2 S ,  1895. 
‘*61 JAG Record Book, 1882-95, 479 (1893). 
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;l\s units moved off post, their shares in the assets of the exchange 
\{.ere returned to them. T h e  exchanges \\.ere authorized fuel and 
lighting at government expense; and, like their predecessors the 
canteens, they were authorized the use of available government 
buildings.33 So generous \\.as the .Army in supporting these activities, 
that Congress felt compelled to limit the aid. .A Bill containing the 
Army appropriations for Fiscal Year 1893 contained the follou.ing 
language inserted by the House of Representatives: ". . . and pro- 
vided further, that hereafter no money appropriated for the support of 
the 'Army shall be expended for post gardens or  canteen^."^^ 

L\'hile the Senate version stated: 
.And provided further that hereafter no money appropriated for 

the support of the .Army shall be ex ended f o r r s t  gardens or 
exchanges, but this proviso shall not E e construe to prohibit the 
use by post exchanges of 
\\,hen not required for ot 
tence or quartermaster's 

buildings or public transportation 
or the purchase of subsis- 
same rate that officers are 

now allo\\.ed to 

T h e  final version of the .Appropriation .Act stated: 
.And provided further that hereafter no money appropriated for 

the support of the .Army shall be expended for post gardens or 
exchanges, but this proviso shall not be construed to prohibit the 
use by post exchanges of Eublic buildings or ublic transportation 
when, in the opinion o f t  e Quartermaster E eneral, not required 
for other purposes.36 

T h e  legislative history of this innocuous bill becomes important 
u h e n  one realizes that this is the first and last time the Congress 
officially states policy as to the support to be given exchanges. 

T h e  law against expending appropriated funds for exchanges did 
not apply to Congress. T h e  AArmy .Appropriation . k t  for Fiscal Year 
1904 \+.as the first of a number of AActs a.hich appropriated money for 
non-appropriated fund construction and maintenance. It states: 

, . . [for] continuing the construction, equipment, and mainte- 
nance of suitable buildings a t  military osts and stations for the 
conduct of the post exchange, school guilding, reading, lunch, 
amusement rooms and gymnasium, to be expended in the discre- 

3 3 5 1  JAG Record Book, 1882-95, 239specifically notes that there may benocharge for these 
services. LVhilr this is the earliest recognition (by some six months)of appropriated fund support 
ofnonappropriated fund activities, 10 JAG Record Book 1882-95, 1 2 7 ,  held that the post trader 
was sufficiently a part of the military establishment as to entitle him to certain support, i.e.. free 
timber and hay from an Indian reservation. 
"23 Cong. Rec. pt. 3 ,  at 2274(1692). 
351d, ,  pt. 4, at 3653. 
3 6 . \ ~ t  ofJuly 16, 1892, ch. 195, 27 Stat. 178. This la\\ is no\! codified as 10 U.S.C. 477Y(c) 

and 9779(c). T h e  house conferees explained the lau as being". . . a proviso that post exchanges 
shall be permitted to use public buildings or public transportation uhen,  in the opinion of the 
Quartermaster General, not required for other purposes." 2 3  Cong. Rec., pt. 5 at 5590(18Y2), 

366 



19751 NON-APPROPRIATED FUNDS 

tion and under the direction of the Secretary of \2’ar, five hundred 
thousand do1la1-s.~~ 

It \$ill be seen in this and subsequent chapters that the early 
prohibition against appropriated fund use has been so narrowly con- 
strued that it is of little practical effect. 

NAVY A N D  MARINE CANTEENS A N D  EXCHANGES 
\i’hile the legal history of these activities prior to \Vorld \Tar I may 

never be \\ ritten, due to the lack of historical data, it appears that their 
development paralleled the same activities in the -Army. In the 1949 
congressional hearings on post exchanges, a brief history of the Navy 
and Marine Corps activities mas given: 

During 1900 the bri ade commander of the Marine brigade in the 
Philip ine Islands aut E orized the establishment of post exchanges 
at the K - arine barracks, Cavite and Olongapo. These are the first 

so successfu K that the brigadier general Commandant of the Marine 

Secretary of the Navy on June 20, 1912, when t K e last two post 

voluntary contri E utions from the officers and crew, 

informal manner with little concern for accounta l. ility or responsi- 

stores which] origina 9 ly . . . were small concessions operated for 

Pte 
l 

non-appropriated funds un B er the direction of command officers, 

source of funds for we1 P are and recreationa Y purchases.38 

post exchan es, as far as is known, in the ,Marine Corps. They were 

Corps recommended that every post in the ,Marine Corps be au- 
thorized to have a post exchange in lieu of the post trader’s store, so 
that enlisted men might derive some benefit from the profits 
thereon. This recommendation was approved b the ,Assistant 

trader’s stores m ere terminated and changed to post exchanges. 
, . . There \vas developed on board naval vessels, in the years 

preceding the S anish-?rmerican IVar, the canteen financed by 

later from profits. These canteens endeavored to provide some o the 
comforts of life to naval personnel. They lvere o erated in a most 

bility. The cruise of the b‘hite Fleet around the world in 1908 
proved the inadequacy of the canteen system and Congress sub- 

authorized the establishment and operation with appro- 
priated unds of ship’s stores. 

. . . [The shore e uivalent of ship’s stores were ship’s service 

enlisted men. However as it became necessary to 
of the operation, the concession became 
question of control became a problem. S ip’s 

gervice Stores were authorized as official sale activities by the Nav 
Regulations of 192 3 ,  which rovide for operation of the stores \+ it 

and required that rofits be used for the welfare and recreation of 
naval personnel. %he rofits subsequent1 became the prime 

Thus  it is seen that the sole exception to the parallel development 
was in the congressional establishment of ship’s stores, which were the 

3 7 . k t  of March 2, 1903, ch. 975, 3 2  Stat. 927 at 938. 
381949 Hearings, at 3494, 3504, 3505. 
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seagoing equivalent of ship’s service stores. (Since 1949, ship’s service 
stores have been called Navy Exchanges.) The  ship’s stores afloat, as 
they are no\\. called, are appropriated fund activities although their 
profits are used as non-appropriated funds. 3 9  

MESSES PRIOR TO U’ORLD N;AR I 
There is also a dearth of opinion as to the legal status of messes in the 

period prior to \\.orld \\‘ar I .  I t  appears, hovever, that their basic 
structure, membership, and function had been determined by this 
time. The -Army and the Navy agreed that officers’ messes \\ere 
private  organization^.^^ It should be noted that there is a distinction 
bet\\ een “closed” and “open” messes. The former are appropriated 
fund activities, restricted to those individuals at an installation or on a 
vessel \+.ho are on active military duty. Closed messes are in effect 
government-run dining halls; they make no profit and any funds 
\+ hich they collect are turned over to the United States. This distinc- 
tion is obviously important hen considering the status of a mess, but 
is rarely dra\\ n in the Comptroller General decisions cited throughout 
this paper. 

MODERN NON-APPROPRIATED FUND ACTIVITIES 
\\’e may therefore conclude that by I\’orld \\‘ar I the t u o  most 

important non-appropriated fund revenue acti\ ities, the post ex- 
change and the ship’s service store, had assumed the general outlines 
\\ hich they retain today. In 1941 the Army Exchange S e n  ice v a s  
organized and made generally responsible for the operation of post 
exchanges. ;\t the same time, the old system, by \I hich the military 
units on a post held shares in the exchange stock, \\as eliminated. 
\\’hen the Department of the Air Force u as organized, the joint -Army 
and -Air Force Exchange Service \\as organized. It is managed by a 
Board of Directors, composed of general officers \I ho are in turn 
responsible to the Secretary of their respective service. Similarly, 

3YThe .\ct ofJune 24, 1910, ch. 378, 36 Stat. 619 (no\\ at 10 U.S.C. 7604)authorized a 1 5 %  
“amusement surtax” to sales made by ship’s stores (the stores themselves had been recognized by 
the .\ct of %lay 1 3 ,  1908, ch. 166, 35 Stat. 146). The proceeds from this amusement surtax were 
used for recreational and welfare activities. \Vhen queried by the Secretary of the S a v y  as to 
whether the Anti-Deficiency Act ( .k t  of July 12, 1870, ch. 251 B 7 ,  16 Stat. 251,  31 C.S.C. 
665(a)) applied to such monies, the Comptroller of the Treasury replied that such funds \\ere not 
public moneys within the meaning of the statute. (Cnpub. decision-Comptroller of the 
Treasury, .\ugust 11,  19 i4.)Butc&, the Decision of the Comptroller of the Treasury, June 1 I .  
1914, which states that a post exchange is an agency or instrumentality of the Government. 
Cited in Dig. Op .  J.\G 1912-17, 402. 

40Dig. Op.  J.\G 1918. L-01. 2 ,  940, citing R.S. 1 2 3 2  (no\{ I O  L.S.C. 3639 & 8639) and 
Williams v .  United States, 44 Ct. CI. 1 7 5  (1909). However, another opinion suggests that the 
mess may under certain circumstances become a quasi-governmental institution. Dig. Op.  J.\G 
1918, 1.01, 2 .  847. 
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most other non-appropriated fund activities are managed by a Board 
of Governors, responsible in turn to a military commander. 

Revenue-producing activities turn their annual profits over to their 
respective military service. &A Pentagon board then directs the dis- 
tribution of the funds to subordinate commands while retaining some 
money for emergency loans and, in the case of the AArmy and the Air 
Force, for the self-insurance program (described infra in Chapter IV). 
Subordinate commands distribute the funds until they at last are 
received at individual military installations. & i t  each installation, there 
is normally a board, appointed by the commander, which recom- 
mends to him the purposes for which the money should be spent. 
Once the projects are designated, officers appointed by the comman- 
der are authorized to enter into contracts to effect whatever purpose 
has been decided upon. The  contracting officers who sign these 
agreements are not the same officers kvho are authorized to enter into 
appropriated fund contracts. It may be said that revenue-producing 
activities support welfare activities. I have outlined above the method 
by M hich welfare funds are spent. It should be noted that each of the 
services has specific regulations covering the expenditure of u elfare 
funds. 

Revenue and sundry fund activities, such as post restaurants and 
officers' clubs, may be organized by an installation commander. If 
initial capitalization is needed, a request may be made for a loan or 
grant from higher authority. While revenue-producing activities are 
required to turn over a certain percentage of their profits for welfare 
and recreational purposes, sundry funds are considered to be merely 
self-sustaining and are discouraged from making any appreciable 
profit from their operations. (The newest type of sundry fund activ- 
ity, and one srhich by its nature can be expected to generate a number 
of legal problems, is the aero club. At the end of 1964, the 'Air Force 
reported 108 such clubs, n.ith a total membership of approximately 
9300 persons. The  clubs operated 560 aircraft, of which 38 were club 
oumed. The  remaining 2 2 2  were on loan from the g o ~ e r n m e n t . ) ~ ~  

Such organizations, staffed in part by active-duty military person- 
nel, and supported in varying degrees by appropriated funds, are 
instrumentalities of the federal government. They are managed, sup- 
ported, and regulated by appropriated-fund employees, are housed in 
federally constructed buildings, and their light and heat are paid for 
by the United States. ,Moreover, certain very measurable benefits 
accrue to the taxpayer inasmuch as the revenue, generated by the 
funds, provides money for welfare and recreation which would 
otherwise have to be appropriated by Congress. For example, during 

41.\ir Force Times, Sovember 11, 1964, p. 6, col. 1. 
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the last fi\e fiscal years, the l r m y  and . l i r  Force Exchange Sen ice has 
turned over the fo‘llou ing amounts for disbursement as \i elfare funds: 

Fiscal Year 1060. . 
Fiscal Year 1961 
Fiscal Year 1Y62 
Fiscal Year 1963. .  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .$j1,357,93? 
Fiscal Year 1961. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .$62,316,771 

If Navy and hlarine exchange reLenue is added to th is  amount, the 
“savings” to the taxpayer may amount to some $75,000,000 annually. 
Moreover, on three occasions (which u i l l  be discussed elsen here in 
this paper), non-appropriated funds ha\ e been turned into the Gen- 
eral Fund ofthe Treasury as miscellaneous receipts. There can be no 
doubt that these activities are instrumentalities, or arms, ofthe United 
States. 

A non-appropriated fund actiL ity may be a huge retail organization. 
exemplified by the exchange service; it may be a recreation center in 
the BaL arian =ilps; a flying club, on ning numerous planes; or a skiing 
club, dependent on the post welfare fund for skis to lend its members. 
No matter what size a non-appropriated fund may be, all such funds 
have one thing in common; they are creatures of regulation. The 
authority to organize and administer non-appropriated funds is 
found in the regulations of the Armed Services. In many instances, 
these regulations not only give explicit directions as to the operation of 
the funds, but also contain statements nhich affect the legal rights of 
individuals, not necessarily subject to those regulations, u ho come 
into contact with the fund. 

REGULATIONS AND NON-APPROPRIATED FLXDS 

Although statutory recognition of the funds has been slight and, 
until recently, federal and state decisions have been meager, i t  w i l l  be 
seen that the most persuasive authority has been the body of regula- 
tions issued by the Armed Services themselles. For example, in the 
very earliest case involving the tax liability of non-appropriated fund 
a c t i ~ i t i e s , ~ ~  the Court of Claims looked to A4rmy regulations to solve 
the question of immunity. Similarly, in a very recent case involving 
the tort liability of aero Air Force regulations urere used by 
the court in arriving at  its decision. 

LVhy are service regulations so important? From 1779, under its 
constitutional authority to raise and support the Army, Congress 
approved many of the Army’s regulations. O n  occasion, Congress 
attempted to codify Army regulations. Of course, they were not 

4 2 D ~ g a n  i. United States. 34 Ct. C1. 458 (189Y). 
43L-nited State v. Hainline, 3 1 5  F.2d 1 5 3  (10th Cir. 1Y63). 
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successful, since the leisurely pace of the legislature could not cope 
with day-to-day changes in military requirements. By 1875, the Pres- 
ident was authorized to issue regulations and subsequently the Secre- 
tary of each Federal Department was given the authority to promul- 
gate regulations. None of the regulations governing the institution and 
operation of non-appropriated fund activities \vas ever passed on by 
Congress. However, in 1842 the Supreme Court in U.S.  2’. Elaison 4 4  

confirmed the poner of the executive branch to establish binding 
regulations. A hundred years later, in the leading case involving 
non-appropriated fund activities, Standard Oil 21. Johnson ,45  the Su- 
preme Court used this principle to point out that since exchanges are 
established by regulation they are legitimate parts of the federal 
government. The  nature and effect of these regulations v i l l  be consid- 
ered in subsequent chapters. Due to the absence of a statutory basis 
for non-appropriated funds, courts often look to the regulations and 
are sometimes misled by them. 

CONCLUSION 
il’hile the history of non-appropriated funds and their predecessors 

can be traced back to the Seventeenth Century, they have achieved 
their present form during the past hundred years. Even during this 
comparatively short period, the funds have undergone substantial 
change and phenomenal groivth. Neither the gro\vth nor the change 
was apparent to those attorneys and judges Lvho first considered 
non-appropriated fund legal problems. Mistaking changes in sub- 
stance for those of form, they considered these organizations as some- 
thing equivalent to voluntary unincorporated associations long after 
the funds had emerged from this chrysalis and had achieved a de facto 
status analogous to government corporations. 

Since precedent is so rare in non-appropriated fund la\\., decisions 
are adhered to long after they have lost any practical relevance, and 
dicta has been accorded the authority of Holy il’rit. As the body of 
law has increased, so has the confusion. In many cases, decisions and 
opinions have been reconcilable, though illogical. In others, it is 
obvious that the parties involved have only the slightest grasp of what 
a non-appropriated fund activity is. 

If there is a common thread running through this paper, it is the 
reluctance of courts and administrative authorities to change their 
opinion, no matter how illogical, if the “weight of authority” supports 
them. A sign which used to have some popularity in federal legal 
offices said: “A governmental practice conceived in error does not 
elevate itself to the level of legality merely because it has been long 

4441 U.S. (16 Pet.) 291 (1842) 
45316 C.S. 481 (1942). 
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persisted in.” This aphorism \I ill have some application u hen we see 
the United States arguing that non-appropriated funds are immune 
from taxation as federal instrumentalities but are not subject to the 
Government’s u aiver of immunity in tort and contract. Unfortu- 
nately, the courts have aided and abetted this illogical position by an 
obstinate adherence to decisions \\.hich are either no longer relevant or 
based on faulty premises. 

The next chaper M ill consider the relationship of non-appropriated 
funds ui th  the states. There has perhaps been more case lau in this 
area than in any other. By tracing the development of the lav in this 
area, from the earliest decisions to the most recent ones, ure 1s ill not 
only fill in the strictly historical outline previously given, but \vi11 also 
observe the reasoning 1% hich has lead to such confusion u hen applied 
to problems in criminal, contract, tort, and international la\\. 

CH-APTER 11. ST.\TE T.AXATION A N D  REGCLAATION 
OF SOS-.APPROPRIAATED FUND .ACTI\.’ITIES 

INTRODUCTION 
In a sense, the chronicle of &American constitutional history is the 

record of conflicts between state and federal authority. As the central 
government has gronm, so has the discord. The  history of state 
attempts to control non-appropriated fund activities mirrors this con- 
troversy in microcosm. State control can take diverse forms; but, it is 
normally intended to regulate the behavior of, and secure revenue 
from, commercial activities. For this reason, post exchanges and ship’s 
service stores have been the focal point of litigation. However, the case 
lam., once established, has been applied to all non-appropriated fund 
activities \i ithout exception. 

As instrumentalities of the federal government, non-appropriated 
fund activities have consistently refused to subject themselves to any 
form of state licensing, regulation, or taxation. Since they contend 
that their immunity exempts them completely, from sales tax to fair 
trade lanrs, their argument has not been accepted passively. The states 
have, on the u.hole, been unsuccessful in their attempts to tap non- 
appropriated fund revenues, by they have not stopped trying, nor is it 
likely that they will ever foreswear this lucrative potential source of 
income. Further attempts are to be expected in the future; their 
nature, and probable success, can be estimated by examining the past 
and present. 

Traditionally, the most important and ancient area of disagreement 
has involved the right of states to tax the revenue of these organiza- 
tions. T v o  of the three Supreme Court decisions involving non- 
appropriated fund activities have been concerned u i th  this topic, 
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while the third was concerned with the allied problem of state regula- 
tion, In the tax cases, it will be seen that the Court’s opinions have not 
been accepted by local authorities as being wholly determinative. 
Since the government briefs cite one of the oldest and most established 
cases in American constitutional law, McCulloch w. Maryland, it seems 
hard to believe that the issue is still being litigated, particularly when 
one reads the United States’ briefs. Military legal publications are in 
particular agreement that the present immunity from state taxation 
which cloaks non-appropriated fund activites is directly derived from 
McCulloch and that the Supreme Court decision of Standard Oil v .  
Johnson, which held non-appropriated fund activities immune from 
taxation, merely emphasized that which was already known (at least 
by anyone with any legal acumen). The Army, for example, in an 
Official publication calls Standard Oil a “natural consequer?ce” of 
McC~l loch .~  The Air Force arrives at the same conclusion but uses 
somewhat less forceful l a n g ~ a g e . ~  Their judgment, on its face, seems 
logical when one considers the Court’s closing words in Standard Oil: 

. . . we conclude that Post Exchanges as now operated are arms of 
the Government deemed by it essential for the 
governmental functions: they are integral parts o f t  
ment, share in fulfilling the duties entrusted to 
whatever immunity it may have under the Constitution and federal 
statutes. 

Thus,  the non-appropriated fund activity is as immune as its host, 
the War Department (now, the Department of Defense), and, al- 
though McCulloch was not cited in the Standard Oil case, the relation- 
ship seems clear. 

It has been suggested that the doctrine of federal tax immunity is on 
the wane. If this is true, will the non-appropriated fund activity 
exemption be similarly diminished? The  symbiotic relationship of 
appropriated and non-appropriated fund activities is imperfectly illus- 
trated in Paul w. United States which involved California’s attempt to 
impose on appropriated and non-appropriated fund activities its min- 
imum price laws for milk sales. The parties to the suit assumed that 
there was no distinction as to purchases by the activities. In this case, 
the Court did perceive a difference between the two. Was there one? 
Should there be one? These are some of the questions which this 
chapter will attempt to answer. Of course, the ultimate question 
remains: how firm is the legal foundation on which non-appropriated 

17 U.S. (4 Wheat.) 316 (1819). 
* 316 U.S. 481 (1942). 
3Department of the Army Pamplet 27-187, “Military Affairs,” 183 (1963). 
4L4ir Force Manual 110-3. “Civil Law,” 216 (1959). 
5316 U.S. 481, 485. 
8 3 7 1  U.S. 245 (1963). 
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fund tax immunity rests? In answering this last question, a brief 
history of the concept of federal immunity from taxation and its 
vicissitudes n i l 1  serve as an introduction. 

THE FEDERAL GOVERNMENT’S IMMUNITY FROM STATE 
TAXATION 

\t’henMcCulloch \I as decided in 1819, it declared that states may not 
impose special discriminatory taxes on federal instrumentalities. Ten 
years later the rule  as expanded to preclude nondiscriminatory 
taxation by states.’ M-hile it M as stated in Van Allen v. Assessors, that 
this exemption could be v.aived, the immunity doctrine \\ as gradually 
extended so that by 1928 the Supreme Court held in Panhandle Oil z’. 

Knox that a state’s general sales tax could not be imposed on property 
sold to the federal government. The dissenting opinion in Panhandle 
Oil, and three years later, in Indian Motorcycle Co. v. United States” 
suggested that a more precise test should be used. The  criterion 
proposed \\as that of incidence, i.e., a vendor’s sales tax mould be 
unconstitutional if applied to sales by the government, \i hile a ven- 
dee’s sales tax could not be imposed on sales to the government. .At the 
inception of Ll-orld \Z’ar 11, this doctrine \i as accepted in Alabama v, 
KingandBoozer and, in turn, it has gradually been expanded to alloli 
more state taxation of federal activities. The sole exceptions to this 
intrusion have been those instrumentalities made expressly immune 
by statute.” 

Some years ago, Thomas Reed Powell in “The Waningof Governmen- 
tal Tax Immunities’”3 and “The Remnant of Governmental Tax Im- 
munities” l 4  argued that the scope of federal governmental tax immun- 
ity nras diminishing. Certainly his judgment seems \{.ell considered 
today . 

Of course, it is to be expected that the varying attitudes regarding 
non-appropriated fund activity tax immunity \vi11 to some extent 
reflect concurrent opinion regarding federal immunity from taxation. 

EARLY OPINIONS A N D  DECISIONS ON FCND T A X  LIABILITY 
The  earliest discovered opinion regarding non-appropriated fund 

tax liability is concerned with an attempt by the Republic of Texas to 

‘\Veston v. Charleston, 7 U.S. (2  Pet.) 449 (1829). 
‘70 U.S. (3  LVall.) 573 (1862). 
’277 C.S. 218 (1928). 
“283 U.S. 570 (1931). 
“314 U.S. l(1941). 
I2Federal Land Bankv. BismarkLumberCo., 314 U.S. 95 (194:); Seealso, Carson Y. Roane 

1 3 5 8  Harv. L. Rev. 633 (1945). 
l 4 I d ,  at 757. 

Anderson, 342 U.S. 3 3 2  (1952); Northwest Airlines v.  Minnesota, 2 3 2  L-.S. 292 (1944). 
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impose import duties on the property of sutlers accompanying United 
States troops on an expedition into the country. ,4 treaty between the 
United States and Texas relieved the former of any obligation to pay 
import duties on military material. In 1846 the Attorney General of 
the United States rendered an opinion that since sutlers were an 
integral part of the military, they fell within the treaty's exclusion and 
were thus not subject to taxation.15 This decision was followed by 
another in 1855 which, citing McCulloch v .  Maryland, held that the 
State of California could neither tax nor license sutlers in that state.16 
T h e  position was refined somewhat in 1880 by imposing the require- 
ment that the exemption would be available as a defense, only when 
sales were made solely to military personnel." T h e  earliest decision of 
the Judge Advocate General of the Army used the Attorney General's 
reasoning as found in the California casesupra, and concluded in 1882 
that the property of a post trader on a military reservation was not 
subject to state taxation. l8 However, there was not complete unanim- 
ity of opinion in this regard. Nine years later, the Supreme Court of 
Nebraska held that a post trader's property was t a ~ a b 1 e . l ~  T h e  court 
concluded that there was absolutely no evidence that the federal 
government intended traders to be immune and, in the absence of a 
specific prohibition, a tax was legitimate. The  Army was aware of the 
decision, considered it to be incorrect, but took no steps to challenge it 
since the United States was not a party to the suit.20 Nearly seventy 
years later when Professor Corwin summarized the present status of 
federal instrumentalities' tax exemption, he unconsciously para- 
phrased the opinion of the Nebraska Court: 

But Congress is still able, by virtue of the necessary and proper 
and supremacy clauses in conjunction, to exempt instrumentalities 
of the National Government, or private gains therefrom, from state 
or local taxation; but any person, natural or corporate, claiming 
such an exemption must ordinaril be able to point to an explicit 

ways free to waive such exemptions when it can do so without 
breach of contract and any such waiver will generally be liberally 
construed by the Court in favor of the taxing authority.21 

stipulation by Congress to that e Y fect. Moreover, Congress is al- 

Thus, the Sebraska opinion, though never again cited in a nonip- 

154 Ops.  Att'y Gen. 462 (1846). 
167 Ops. Att'y Gen. 579 (1855). 

16 Ops. Att'y Gen. 651 (1880). Although not cited, Railroad Co. v. Penniston, 85 U.S. (18 
IVaIl.) j (1870), which held valid a nondiscriminatory state tax on the property of a railroad 
which was charted by the United States to carry mail and troops (but which also engaged in 
private business)may have been the basis of the opinion. Sutlers were authorized to sell to wagon 
trains, immigrants, and other non-military personnel. 

'*XLV J.4G Record Book, 1842-89. 426. 
l s C ~ ~ t y  of Cherry v. Thacher, 32 Neb. 350, 49 N.W. 35 (1891). 
2049 J h G  Record Book, 1882-95, 153. 
21Corwin, The Constitution and What I t  Means Today, 181 (1958). 
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propriated fund context and rarely follou ed, has at least one suppor- 
ter. 

Although the United States argued that sutlers' and, under some 
circumstances, post traders' actil ities \\ere immune from state taxa- 
tion, a similar contention \\ as not adkanced regarding post canteens. 
In 1886 the -Army Judge Advocate General, differentiating bet\{ een 
taxation and licensing, did not contest the right of the State of S e -  
braska to compel a canteen to take out a state liquor license.z2 It should 
be noted honeter ,  that uhen this and similar decisions \\ere sub- 
sequently digested by the Judge Advocate General's office, the 
rationale'for allowing taxation and licensing is given as the lack of 
exclusit e federal jurisdiction over the posts in question.23 The 1886 
opinion \i as \\ ritten three years before canteens u ere first recognized 
by r e g ~ l a t i o n , ~ ~  ten years before Dugan z'. United Statesz5 (holding 
such activities, if recognized by departmental regulations, to be fed- 
eral instrumentalities, and, therefore, immune from federal taxation), 
and one year after the Supreme Court reaffirmed the exclusii e juris- 
diction of the federal government over property ceded to the Cnited 
States.26 T M ~  years later, in 1888, the Secretary of the Treasury 
advised the Seiretary of War that liquor and tobacco sales made by 
canteens \iould be taxed by the federal government, inasmuch as 
these organizations \\ere merely private social clubs.z7 The follov ing 
year, the Judge Advocate General of the Army stated that canteen 
liquor sales were subject to state taxationz8 and subsequent opin- 
ions in 1 89OZ9 and in 1 89430 held that they \$ere not immune from 
state licensing requirements. Thus it appears that ~4 hile the Executive 
recognized that sutlers and post traders fell ~ i t h i n  the protected 
category, post canteens did not. \!as this position inconsistent and 
\that caused the double standard? 

\\'bile the rationale for this distinction \I as never made explicit, it 
seems to rest on the fact that sutlers and post traders had been rec- 
ognized by statute and regulation and canteens had not been accorded 
similar recognition. No one \I as \I illing to extend the instrumentality 
doctrine to co\-er organizations \t hich u ere no more than pri\ ate 
clubs. -Apparently messes u ere considered to have the same status as 
canteens inasmuch as the Judge Advocate General of the Army, in an 

~~ ~ 

"9 J.iG Record Book, 1882-Y5, 301. 
23Dig. Op. J.IG 1895,  738;  Dig. Op.  J.IG, 1912,  1023.  
24General Orders So.  10, Feb. 1, 1889 .  
2 5 3 4  Ct. CI. 458, (1899), discussed infra pp, 377-79. 
26Ft .  Leavenworth R.R. v.  Lowe, 114 U.S. 5 2 5 ,  (1885). 
"Letter, among miscellaneous papers fund in theDugun file. Docket #20923 ,  in the h-ational 

2836  J.IG Record Book. 1882- 95, 161. 
" 3 9  J.IG Record Book, 1882-9s.  3 7 j .  
3054 J.4G Record Book, 1882-95, 1 i 1 .  

.lrchives. 
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1878 opinion, described them as “ . . . simply an association for the 
benefit of [the individual members].”31 However, the attitude of 
the federal government tokvard the taxability of canteens under\i.ent a 
change in 1897. At that time the IZcting Commissioner of Internal 
Revenue advised the Collector of Internal Revenue in Baltimore that 
since post exchanges (the neM’ name for canteens) had been put under 
the control of the Secretary of War, they were no longer subject to 
federal taxes.32 The  record is silent as to n.hether similar protection 
was afforded the messes. Initial recognition had taken place in 1 88933 
and more regulations were published in 1895.34 The  Acting Comp- 
troller of the Treasury, in a letter prepared at the time of the Dugan 
case, suggested that the *Army’s initial publication of post exchange 
regulations was an attempt to avoid the Treasury Department rul- 
ing35 subjecting canteens to taxation.36 U’hile the suggestion seems 
reasonable, apparently it took two to five years for the Army to 
persuade just one Treasury Department office of the purported im- 
munity. If the Ai rmy  was intentionally trying to cloak post exchanges 
Lvith governmental immunity, the first case involving this issue \vas of 
definite support. 

DUGAN V .  UNITED STATES: THE FIRST CASE INVOLVING THE 
FUNDS’ IMMUNITY FROM TAXATION 

’Apparently, as a result of this change of policy, Lt. Thomas Dugan, 
Exchange Officer at Jefferson Barracks, Missouri, applied for a refund 
of the federal retail liquor dealer’s tax. T h e  Commissioner of Internal 
Revenue decided that the taxes should not have been paid but the 
Acting Comptroller of the Treasury refused to allow the refund. 
Their disagreement resulted in certification of the issue to the Court of 
Claims. Dugan v. United States3’ was the first federal court decision 
regarding non-appropriated fund activity tax immunity, and it is of 
some importance, particularly since the court’s reasoning has been 
followed in a number of subsequent cases. FolloLving the thesis argued 
by the the court’s opinion simply said that exchanges Lvere 
recognized by regulations promulgated by the government. The  ex- 

3141 I.\GRecordBook, 1882-95, 1 5 5 .  Seealso,id. at 579, i n u  hichanopiniondated Sept. 10, 
1886, pointed out that “a company fund has . . . [never] been recognized by law as public 
money.” 

32Letter dated July 6, 1897, from G. LV. \.\‘ikon to Murray Vandiver; Dugan Fde, National 

33G. 0. 46, Adjutant General’s Office, Feb. 1 ,  1889. 
34G. 0. 46, Headquarters of the Army, July 25 ,  1895. 
35Supra note 2 7 .  

37 34 Ct. CI. 458 (1899). 
38 Although the case was not a p e d  by the repmentatives of the .Army Judge Advocate General’s 

.Archives. 

Undated letter found in the Dugan case file, National Archives. 

Department, the allied papers reflected that they prepared the pro-immunity brief in November. 
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change. as an entity, had been established by l:xecuti\-e Kegulation. 
These regulations are bindings3’ Since the exchange is established and 
operated bv the kkecutive for go\-ernmental purposes, it is a go\-- 
ernmental enterprise. Because the government does not tax itself, the 
court held that exchanges \\.ere exempt from federal taxation. 

Considering the regularity \\.ith \\.hich this case has been cited, it 
says much less than \ \hat  is generallv ascribed to it.  First of all, of 
course, it is silent as to \\ hether or  not state taxation of exchanges is 
authorized. .\loreo\-er, the issue of tax liability \\.as covered in a rather 
cursory fashion. T h e  Court of Claims \\.as chiefly concerned with its 
right ti) re\-ie\\ the dispute, since the Commissioner of Internal Re1.c- 
nue contended that the court had no jurisdiction. The  parties \\ ere in 
fact, the Commissioner and the Comptroller of the Treasury. Dugan 

nted by counsel and no arguments \\.ere ad\-anced on 
his behalf. Thus it \\.as that in the first modern decision concerning 
non-appropriated fund acti\,ity immunity. the issue itself \\ as not 
even litigated in a meaningful fashion. 

There \\.ere fe\\ “instrumentalities of government” a t  the turn ofthe 
century, (aside from the national banks), and none had been cstab- 
lished -by executi\.e f iat .  Cntil the Dugan case, the only protected 
actii-ities had been national bonds,40 income from national bonds,41 
national official salaries,42 lands oumed b\r the federal go\~ernr~ient, .‘~ 
and a congressional franchise to build a railroad.44 .lpparentl\- the 
importance of the Dugan decision \\.as not generally recognized. and, 
considering the relati\-e insignificance of these F3ecutive creations. it 
is not surprising.45 ;i thorough consideration of the case’s tax iniplica- 
tions \\.auld have been particularly enlightening since that same year 
the .Attorney General had held in an opinion concerning the liquor 
sales function of exchanges, that: 

The post exchange . . . is in effect a 1-oluntary association, 
similar to an unincorporated club, the officers and men composing 
the  arrison constituting the members thereof, and the rules and 
con f uct of the exchange being under the regulation and supenision 
of the \\.ar D e ~ a r t m e n t . ~ ~  

1897. lloreover, while there is no evidence to substantiate the allegation that exchanges \vere 
made subject to regulation soley to gain tax immunity (as \\ a s  suggested b!- the Comptroller). an 
\ rn~>-  opinion prepared a year before theDugan case uses the samc rationale as that submitted to 

the Court of Claims, Dig. Ops. J IG. 1901. < C Y .  
39United States v .  1~:I ias~n~ 41 C.S. (16 Peters) 291 ( 1 8 Y 2 ) .  
’O\\esnm v, Charleston, !? C . S .  (Y \ \heat.) -38 (1834). 
“P(~llocL \ .  Farmers L. iY: T. Co. 1 5 7  U.S .  429 (1895). 
“Dobbins v .  Comm‘rs. of Erie City, 41 C.S. (16 Pet.) 435 (1842). 
‘3\-an Brocklin \ .  ~I‘enn..  1 I -  U .S .  l i l  (1886). 
“(hlifornia !. (xntral Pacific K.K.. I?: U.S.  l (1888) .  
“For the !-ear endingJune 30. 18Y7, the .Adjutant General ofthe .Army reported 7 5  eschanges 

in operation \r.ith gross receipts amounting to Sl,M)6,485.71 and 169 civilian employees, Annual 
Report of the Adjutant Grneralfor Fiscal Year 1897. 

“ 2 2  Ops. Att’y Gen. 426, 429 (1899). 
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.\ state tax collector might reasonably infer from this language that, 
as a private club, the post exchange \$'as taxable. 

FEDERAL A N D  STATE TAXATION OF THE FUNDS PRIOR TO 
1920 

The 1j'ar Department did not delay in putting the Dugan opinion to 
use as an instrument to avoid state taxation and, that same year, an 
opinion of the Judge Advocate General of the Army stated that 
exchanges, as instrumentalities of the United States, were immune 
from local sales and license t a x e ~ . ~ '  Shortly after the turn of the 
century, the doctrine \\ as expanded to protect exchanges from territo- 
rial 

This simple immunity from all forms of taxation became somewhat 
more complicated during 12'orld iVar I. N'hile it is impossible, due to 
lack of source documents, to do more than hypothesize, it is obvious 
that, as the need for revenue increased, pressure to limit the exemp- 
tion greu . The first evidence of this pressure on the Dugan concept 
\\'as in an opinion by the Judge Advocate General of the Army in late 
19 14 u.hich held that since post exchanges are governmental agencies, 
they need not pay tlfe Internal Revenue tax on tobacco but, that they 
must use the federal tax stamps.49 year later, the Judge A4dvocate 
General held that tobacco sold by post exchanges was subject to 
federal tax because the stamps were required.50 There was no uniform- 
ity in the application of the rule, since in 1918 the Judge Advocate 
General of the Army said that while post exchanges did not have to 
pay the federal corporation and tobacco sales taxes, they did have to 
pay the federal stamp and transportation taxes.51 In other opinions the 
same year the federal amusement tax was held inapplicable to admis- 
sion fees at post exchange theatres5* and proceeds derived from 
company fund billiard tables.53 And so passed the doctrine that the 
Government does not tax itself; instead, the language of each statute 
\vas studied to determine its applicability. 

During the period 1900-1920, only two decisions concerning the 
status of messes could be found. Williams v. United Statess4 said that 
Navy messes ashore were, in effect, private associations although 

47Dig. Op. J.AG, 1912, 1026. 
4sDig. Op. JAG, 1912, 1028. 

jODig. Op. J.AG, 1917, Vol. 1, 260. 
jlDig. Op. J..\G, 1918, Vol. 2, 263. 
5*Id. at  371. 
531d. at 629. 
j444 Ct. C1. 175 (1909). 

"Dig, Op. JAG, 1912-1917, 459. 
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subject to the orders of the post commander. . i n  opinion of the . k m y  
Judge Advocate General similarly described messes as private con- 
cerns.j5 I t  therefore appears doubtful that any attempt \\ as made to 
cloak them \\ ith immunitv. 

STATES BEGIN TO ATTEMPT TAXATIO,V 
There is no evidence of state attempts to breach the immunity 

barrier until 1926, \\.hen the Judge Advocate General of the Sa1-y  
opined that the California gasoline sales tax did not applv to sales made 
by ship’s service stores inasmuch as they \\-ere GGvernment in- 
strumentalities. j6 \I’ithin the next ten years honwer ,  the tempo 
quickened. The first three cases involving non-appropriated fund 
activitv immunitv from state taxation arose in the period bet\i.een 
Panhandle Oil (1928) which held that there could be no state tax on 
material sold to the federal government and Indian Motorcycle \\-hich in 
1931 arrived at  a decision similar to Panhandle Oil but suggested a 
change in policy. In Thirty-First Infantry Post Exchange v. Posada;s,j7 
decided in 1930, the Supreme Court of the Philippines upheld a 
territorial tax on property sold a post exchange and the Supreme 
Court of the C‘nited States did not feel that the decision w.arranted 
review, Three years later, in 1933, the Court refused to revieu the 
decision of a Federal Circuit Court of *Appeals which in Pan American 
Petroleum Corp. v. Alabamas8 held an -4labama tax similarlv valid, 
\\,bile going on to state that post exchanges \$.ere not, in tact, in- 
strumentalities of the federal government. .A year previously, a Fed- 
eral District Court in llaryland, deciding the case of United States v. 
Cordy,j9 had neatly avoided the \\.hole problem, \$.hen that state 
attempted to tax gasoline sales at the post exchange at Fort l leade 
u.hich \\.as a federal reservation. The state tax statute made sale and 
delivery in the state prerequisite to taxation. The court pointed out 
that delivery \\.as on property over which the state’s jurisdiction had 
been ceded. The court therefore evaded the instrumentality problem 
by holding that the statute exempted this type of transaction. 

Thus 1i.e see that in the first three cases involving the immunity of 
non-appropriated funds from state sales tax la\i.s, two cases held that 
the sales \\‘ere subject to state taxation and the third \{.as able to avoid 
reaching the ultimate question. 

j5Dig. Op.  J.\G, 1918. 1-01. 2 .  959. 
56File ENJJ -74IL  11-4(260630)dated December 1 1 ,  1926. This and similar references are 

to unpublished opinions on file in the Navy Judge .Advocate General’s library. 
5754 Phil. Rep. 866 (1930), cert. denied, 283 U.S. 839 (1931). C’ LI’alter E. Olsen & Co.  v.  

Rafferty, 39 Phil. Rep. 464(1919)which shows thatexchanges had been payingtaxes since 1904. 
5B6 i  F.2d. 590 (5th Cir. 1933), cert. denied, 291 L.S. 670 (1934). 
5 9 5 8  F.2d. 1013 (Md. 1932). 
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FIRST STANDARD OIL 
In 1933, the Supreme Court of California was confronted with the 

Cordy problem; i.e., taxation of gasoline sold to a post exhcange on a 
federal reservation. In People v. Standard Oil Co. of California, 6o sub- 
sequently to be referred to as First Standard Oil, the Standard Oil 
Company, faced with a statute similar in language to that found in 
Maryland, urged the court to hold its sales immune from tax because 
of the Cordy decision and because of the Panhandle Oil case which, as 
will be remembered, said that sales to the United States were immune 
from state taxation. The California court refused to be distracted by 
Cordy, stating it  was the intention of the California sales act to include 
all areas within the state. The court then went on to point out that 
there were a number of factors which satisfactorily established that 
post exchanges were not in fact part of the exempt activity of the 
federal government; post exchanges were not supported by appropri- 
ated funds, their debts were not debts of the United States,s1 and 
certain federal taxes were paid by exchanges. The  court cited the 
Thirty-First Infantry case, in which the Philippine Supreme Court had 
held posf exchange sales taxable, and a little known federal case, Keane 
v. United States,62 which reversed a convinction of conspiring to 
defraud the United States because a post exchange was not part of the 
United States within the meaning of the statute. On the basis of this 
reasoning and with a passing comment that there was no burden here 
on interstate commerce, the court held that no exemption was avail- 
able. Of course, the parties and sums involved were somewhat more 
substantial than in the earlier Nebraska case which had, forty-two 
years previously, reached the same c o n c l ~ s i o n , ~ ~  and thus it was that 
the case was appealed to the Supreme Court of the United States. 

Although the Panhandle Oil case had been a five to four decision (the 
dissenters stating that they felt some taxes on sales to the United States 
were legitimate), one of the four who had dissented in Panhandle wrote 
the decision reversing the California court. In First Standard Oil, 64 

Justice McReynolds wrote the opinion for a unanimous court and 
found that California had no right to tax post exchange gas sales. The 
decision rested solely on the fact that the delivery took place on a 
federal reservation over which the state had no jurisdiction. The 
decision fell far short of an acceptance of the idea that these organiza- 
tions were in fact part of the federal government, and were, per se, 
exempt. 

"218 Cal. 123, 2 2  P. 2d. 2 (1933). 
'' Discussed infru at Chapter 111. 

272 F. 5 7 7  (4th Cir. 1921), discussed infra at Chapter V. 
63C~untryofCherryv.  Thacher, 3 2  Neb. 350,49N.W. 351 (189l)discussednrpraatp. 381-82. 
64291 U.S. 242 (1934), rehemingdenied, 291 C.S. 630 (1934). 
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.As a result of First Standard Oil, Congress, in 1936, passed the 
Hayden-Carnvright ;ict 6 5  u.hich permitted states to impose their 
sales tax on gasoline sales by post exchanges. The statute said in 
pertinent part: 

. . . all taxes levied by a state . . . u on sales of gasoline and any 
other motor vehicle fuels may be levie!, in the same manner and to 
the same extent, u n such fuels u hen sold by or through post 

other reservations, when such fuels are not for the exclusive use of 
the United States.66 

exchanges . . . an 8" other similar agencies, located in military or 

A SLOW RECOGNITION OF FUND IMMUNITY 

.\lthough the concept of the non-appropriated fund as an instru- 
mentality of government had reached its nadir in 1933, the coming of 
the Ne\\ Deal brought, with it, s lo~v acceptance of the theory. Execu- 
tive Order 6589, dated February 6, 1934, exempted from the payment 
of Canal Zone license fees ". . . all vehicles owned and operated by 
the United States Government and by legally authorized instrumen- 
talities thereof, such as post exchanges, company and recreational 
organizations of the Army." The  L\ttorney General, hen called upon 
to comment on the new. Executive Order, did not refer to the recent 
court decisions denying the funds' immunity, but merely pointed out 
that the President had the authority to control vehicles in the Canal 
Zone and that, as pointed out in theDugan case, the Government does 
not tax itself.67 Similarly, a truck operated by a company fund u as, 
according to an opinion of the Judge -\dvocate General of the Army, 
immune from taxation by the Territory of Of course, the 
agencies of the federal government had alvays felt that non- 
appropriated fund activities Lvere immune per se, yet up until this 
time they had been singularly unsuccessful in persuading the courts. 

Surprisingly, the first acceptance of the argument did not involve a 
military instrumentality. The state of South Carolina attempted to tax 
liquor sales made by exchanges operated as part of the Civilian Con- 
servation Corps in that state and, in 1937, the United States brought 
suit to enjoin collection of the tax. A three-judge federal court agreed 
that exchanges were federal instrumentalities immune from state 
taxation. Their opinion, in The FirstQuey Case, 69 (so called for con- 
venience) pointed out that the Civilian Conservation Corps \vas a 

654 C.S.C. 104. 
661bid. .Minnesota v,  Keeley 126 F. 2d. 863 (8th Cir. 1942), gives some legislative history on 

6 7 3 7  Ops. .Itt'y Gen. 435, (1934). 
e8Dig. Ops. J I G ,  1912-1940, 889. Similaropinionsofthe Nary Judge Advocate General are 

69Lnited States v.  Query, 2 1  F. Supp. 784 (E.D. So. Car. 1937). 

the bill and concludes that the intent of the .4ct was to collect any tax on purchases. 

foundatChiO11,1936,p.6;CMO8,1935,p. l l ;C.MOll ,1934,p .  l I ;CMO12,  1 9 3 3 , ~ .  13 .  
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creation of Congress, that the director of the Corps had the authority 
to make regulations, and that the exchanges were established by these 
regulations which have the force and effect of law. Therefore the 
exchanges were a legitimate function of the Civilian Conservation 
Corps and, as such, were immune from taxation. Although the court 
suggested that inquiry could be made into the validity ofthe request for 
exemption, the reasoning outlined above left little flexibility for ma- 
neuver. Using this decision, two years later the War Department 
sought an opinion from the Attorney General as to the validity of 
applying the Hawaiian Tobacco Tax Act to post exchange sales. In an 
opinion dated August 5 ,  1939,70 post exchanges were held to be 
federal instrumentalities and, as such, their sales were considered to 
be immune from the sales tax. U’hile reemphasizing the immunity of 
the exchanges, the Attorney General acknowledged that the doctrine 
of federal immunity was being eroded and stated that local sales to 
post exchanges would not be immune from taxation.71 

State tax authorities were unwilling to take First Query as the final 
word. Kentucky made the next effort by attempting to tax beer sales to 
the post exchanges at Fort Knox and by requiring the exchanges to 
purchase state liquor licenses. The attempt was based on the Buck 
Resolution 72 which said, in effect, that persons were not immune 
from the state sales and use taxes merely because the sales or use took 
place on a federal reservation. Although the post exchange contended 
that another section of the Resolution 73 exempted sales by instrumen- 
talities, and thus, those of post exchanges, the state disagreed. A 
brewing company supplying the exchanges sought a declaratory 
judgment to solve the problem. The United States District Court for 
the Western District of Kentucky accepted the instrumentality argu- 
ment completely. Its decision, in Falls City Brewing Co. v .  Reeves, 74 

used the reasoning of the two Query cases (Second Query is discussed 
below) and concluded that post exchanges were instrumentalities and 
were therefore immune. The court noted in passing that the Congress’ 
purpose in including the exclusionary clause in the Buck Resolution 
was to exempt post exchange and commissary sales from taxation. 

SECOND STANDARD OIL: THE IMMUNITY CONCEPT 
VINDICATED 

Although the theory of non-appropriated fund tax immunity 
seemed to be accepted by federal courts, the state of California had not 

~~ 

70 39 Ops. Att’y Gen. 316 (1939). 
This suggests that two years prior to Alabama v .  Kingand Boozer the incidence test proposed 

by the minority of Panhandle Oil and Zudian Motorcycle was on its way to acceptance. 
724 U.S.C. 13 
754 U.S.C. 107(a). 
7440 F. Supp. 35 (W.D. Ky. 1941). 
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surrendered. Once again suit as brought to collect tax on gasoline 
sold to post exchanges in that state. In Second Standard Oil 75 the sales 
\i ere not made on state ceded property, so no question could be raised 
regarding the applicability of First Standard Oil, hich had held sales 
on ceded property immune. In 1941 state Attorney General Earl 
\i arren (\\ ho ould consider a similar problem concerning his state's 
military installations t v  enty-tw o years later in Paul "c'. C'nited States)76 
argued that there \I as no unanimity of opinion regarding the applica- 
bility of the immunity concept to post exchanges and that the sales 
\\ ere taxable; the California Supreme Court agreed. They noted that 
in First Standard Oil the Lnited States Supreme Court had a\  oided a 
ruling that non-appropriated funds \{ere federal instrumentalities and 
per se exempt from state taxation, and that the Court had similarly 
failed to establish the immunity concept in the Pan American Petroleum 
case. They concluded that Dugan and the Second Que9  case \\ere 
against them, as mas an unpublished Philippine case.77 They distin- 
guished the First Query case because the Civilian Consen ation Corps 
had been established by statute and, using the same reasoning as in 
their prior decision, found Cody 78 distinguishable on the facts and the 
reasoning in Keane,79 although a criminal case, much more persuasive. 
They found support for their reasoning in a decision of the Board of 
T a x  ;\ppeals for the District of Columbia.E0 ;l\lthough they argued 
that the great \\eight of authority as in favor of taxation, their best 
argument \\ as the fact that the Supreme Court had three times failed 
to ann\  er the non-appropriated fund immunity question: tu  ice by 
refusing certiorari, the Thirty-First Infant9 v. Posadas and Pan Ameri- 
can Oil, and once by carefully skirting the question, in First Standard 
Oil. 

Unfortunately for California, the Supreme Court granted Standard 
Oil's appeal, possibly because a similar case had arisen elseu here and 
its opinion \t as in direct opposition to that of the California court. The 
other decision \\as in the Second Que9  caseE1 in \4 hich the Cnited 
States had brought suit to enjoin the state of South Carolina's collec- 
tion of license tax from all non-appropriated fund activities in that 
state. The Buck .Act generally allowed such taxes but Section A 

~ ~~ 

'jStandard Oil Co. v. Johnson, 19 Cal. 2d. 104, 119 P. 2d 329 (lY41j. 
76371 U.S..252 (1963), discussed infra at-p.43. 
7 7  Post Exchange, 3 1 s .  Infantry v. Keaney. G.R. No. 30920 decided Aug. 28, 1929, by the 

Supreme Court of the Philippines (decision no longer available) apparently a\-er-ruled by 31st 
lnfuntryv. Posadaf, 54Phil. Rep. 866(1930),certdpnied, 283 L-.S. 839(1931jdiscussedat p. 3ii-79 
supra. 

7 8 5 8  F. 2d 1013 (%id. 1932). 
7 9 2 i 2  F. 577 (4th Cir. 1921) discussed infru at Chapter \.I.  

Post Exchange, The Army \Var College v. District of Columbia, Docket S o .  462, July  2 : ,  

United States v. Query, 3 7  F. Supp. 972 (S.C. 194ljaffd, 1 2 1  F.2d 631 (4th Cir. 1941). 
1941. 

judgment vacated on otbergmunh, 316 U.S. 486 (1942). 
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excluded taxes on the United States or its instrumentalities. Hewing 
closely to its First Query decision and citing the numerous Executive 
decisions in the area, a three-judge federal court found all the non- 
appropriated fund activities in the state immune from suit. The  
Circuit Court of Appeals sustained its opinion and the state appealed 
to the Supreme Court. Initially, the Supreme Court denied cer- 
tiorarisZ and then subsequently granted it. Thus the Supreme Court 
heard arguments on Second Standard Oil and Second Query on the same 
day, and announced both decisions on June 1, 1942, with Justice Black 
writing both unanimous opinions. 

The  historic decision of the tLvo is Standard Oil v. Johnson 83 since 
Second Query \\as sent back because improper procedures had been 
folloM ed when the original decision was appealed. The  Supreme 
Court in Second Standard Oil, while it did not cite Dugan or any of the 
prior “pro-instrumentality” cases, accepted that rationale completely. 
Basically, the Court follo\ved the district court’s opinion in Second 
Query, using in many instances such startingly similar language, that 
one is tempted to think of plagiary. The  Court, going back to the 
reasoning of Dugan, pointed out that while non-appropriated fund 
actil ities were creations of regulations which have the force and effect 
of lam., they were also recognized by statute. It concluded that: 

They are integral parts of the U’ar De artment, share in fulfilling 
the duties entrusted to it, and partake o P whatever immunity it may 
have under the Constitution and federal statutes. 8 4  

L%t last the instrumentality concept seemed completely litigated and 
the issue seemed settled once and for all, or, was it? 

\I’. H. Church, a student a t  Tulane Law School, wrote a brief case 
note on the decision shortly after it was published.85 Reviewing 
decisions fromMcCulloch v,  Maryland to the present, he concluded that 
the Second Standard Oil case did not follow the prevailing tendency to 
limit federal tax exemption; either the decision was an anomaly, or it 
represented a change in the trend toward curbing federal immunity. 
For a number of years, neither alternative seemed to have been selected. 
Tax suits by states against non-appropriated fund activities have been 
brought to a standstill and the Second Standzrd Oil decision has been used 
to substantiate the Government’s contention that for the purposes of both 
tort and contract, non-appropriated fund activities are federal instrumen- 
talities. 

82  314 L.S. 685 (1941). 
s3316 U.S. 481 (1942). 
841d. at 485. 
8 5  l -ote ,  Immunity of State and Federal Instrumentalities From Taxation; A Broad or Narrow 

86 Cf. discussion infra at Chapters 111 and IV. 
Construction? 17 Tul.  L. Rev. 100 (1942). 
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I F  N O T  T A X A  TIOiV, T H E S  REG CL,4 TIOM? 

A\lthough the states have been temporarily stymied in their attempts to 
tax these organizations, they have not surrendered but have recently 
attempted to regulate non-appropriated fund sales and purchases. Three 
suits have resulted from these attempts. In Sunbeam Corp. z'. Central 
Housekeeping Mart, 87  and in Sunbeam Corp. 2'. Horn, 88 the courts based 
their refusal to enforce "Fair Trade" regulations solely on the grounds 
that the post exchange sales \!'ere ona federal resenation. Ho\\.ever, the 
latest case, Parke Davis v. G. E.M.,  Znc. 89 seems to rely more on the theoI?; 
that non-appropriated fund activities, as instrumentalities of the federal 
government, are immune from r e g ~ l a t i o n . ~ ~  

\\.bile there is some confusion as to a state's right to regulate federal 
activities, the basic rules are settled. The Gt)\.ernment is to be free 
from state regulation9' and \\hen state statutes interfere \\.ith federal 
la\\.s, the latter \\.ill control.92 Ho\\ eixr, state regulation of  persons 
supplying goods and services to the federal government is not per se 
prohibited 93 and any exemption from control is to be narrou 1v con- 
~ t r u e d . ' ~  \\.ith these general rules in mind, the latest Suprenie'Court 
decision, \\.hich concerned itself u i th  state and federal conflict o w r  
non-appropriated fund acti\+ies, becomes more understandable. 

The state of California attempted to compel milk producers to 
adhere to minimum prices \\.hen they made sales to military installa- 
tions in the state. Some of the milk \\'as purchased \\.ith appropriated 
funds (for consumption in mess halls and for resale in commissaries) 
\\.bile the remainder \\.as purchased by non-appropriated fund ac- 
tivities (for resale in exchanges and clubs). The Cnited States coun- 
tered by bringing suit  against the state Director of .Agriculture, to 
enjoin him from enforcing the state regulations. .A three-j udge federal 
court granted the C'nited States' motion for summarv judgment. 9 5  

California appealed to the Supreme Court. 
Although both parties to the suit felt that there \{.as no real dis- 

tinction bet\\,een the appropriated and non-appropriated fund pur- 

lll..\pp.2d 543, 120 \- .E.2d 362 (195+). 
8*1SY F. Supp. 423 (S.D. Ohio 1955). 
"20 F. Supp. 20: (lid. 1962). 

Cf. .Mead Johnson & Co. \ .  G-E-X, Inc. of .Vbany, 1963 Trade Reg. Rep. para. 70,688. 
\-.Y. Mis. (1963) in which the \-e\\ York Supreme Court w a s  faced uith the defendant's 
cimtention that since the state Fair Trade Lau \ \ a s  not applicable to post exchanges it should nix 
be applicable to i t .  The  court pointed out that the a n a l o n  \ \ as  inaccurate. and that post 
exchanges, as federal instrumentalities, are immune from regulation. 

"L.\la).lJ 1 .  United States. 319 U.S.  411 (IY43). 
Y Z L e s l i e  L.\1iller. Inc. i. .\rkansas. 3 5 2  U.S. 18-  ( l Y 5 - ) ;  (:ompare L-.s. v .  Georgia Public 

93Penn Dairies \ .  l l i l k  Control Comm'n., 319 U . S .  261 (1943). 
y 4  Ibid. 
"United States v.  \i'arne, 190 F. Supp. 615 ( S . D .  Calif. 1960). 

Service Cornm'n.. 371  U.S.  285 (1963). 
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chases, the Court did not agree. Its decision, in Paulv. United States, 96 

was primarily concerned with the conflicting policies of federal 
procurement law and state regulation. The  Court pointed out that, 
under the Armed Services Procurement competition is re- 
quired, while the California minimum price law effectively elimi- 
nated competition. In such a situation, federal policy would control. 
\Yhile this general statement might be said to have solved the problem 
n ith regard to the purchase of "subsistence" supplies for dining halls, 
some purchases were for resale through commissaries. The  Armed 
Services Procurement Act does not require competitive bidding if 
the property purchased is to be resold.98 Even though the require- 
ment for competitive bidding is permissive and not mandatory in such 
a situation, the Court thought it clear that Congress intended that 
state price-fixing policies should not raise the cost of appropriated 
fund purchases. Of course, some of the milk was purchased by non- 
appropriated fund activities, to which the Procurement Act does 
not apply,99 and toward which the Court took a different tack. 

The  majority opinion devotes eight pages to the problem of sales to 
non-appropriated fund activities, loo  without ever arriving at an an- 
sn.er. The  Court was apparently troubled by the fact that there 
seemed to be no federal regulation which encouraged competitive 
bidding before non-appropriated fund activities made purchases. lo l  

As a matter of fact, there \{.ere a number of such regulations then in 
effect.lo2 Since the Court could not refuse the state the right to 
regulate on the grounds of pre-emption, the only other possible basis 
was lack of jurisdiction over the area. W'ithout citing the tu o Sunbeam 
cases, discussed supra, the Court supplied the same rationale by 
pointing out that there could be no regulation if the sales took place on 
federal property. S o  decision was reached on the regulation of sales to 
non-appropriated fund activities, and the case was returned for fur- 
ther evidence as to u.hether the sales were on federal property. 

Can any conclusions be drawn from the Paul case? In my opinion, it 
says little about non-appropriated fund activities, and \i.hat is said, is 
said badly. \Ye know that the instrumentality concept is inappropriate 
in cases involving state regulation, i.e., the mere fact that state regula- 
tions affect a federal instrumentality does not make the regulations 

9 6 3 7 1  U.S. 252  (1963). 
9 7  10 U.S.C. 2304. 
98 IO C.S.C. 2034(a) (8). 
g9"This chapter applies to the purchase , . . of all property . . . and all services, for which 

payment is to be made from appropriated funds. . . ." 10 U.S.C. 3303(a). 
'"371 U.S. 245, 263-270. 
lo '  371 U.S. 245, 264. 
loZ Para 4b, AR 60-1I.iFR 147-7; paras 62, 74, 74f, 7Sa(4) (4), 75b(l) ,  76a, and 76f, AR 

60-201iFR 147-14; para l j b ,  i R  60-25iiFR 147-19; para 36, ;\R 60-31i.iFR 147-26. As a 
result of the Paul decision, the policy was restated in para 7 (changed) and para 1Sd. AR 
60-10/AFR 147-7. 
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illegal. The  more sophisticated test, involving a determination of 
conflict between state and federal regulations, mas not used, appar- 
ently because no one realized that there Lvere conflicting federal 
regulations. The  issue turned solely on whether or not the state had 
any jurisdiction over the territory where the sales took place. Thus,  
the case proves very little, except to suggest that the Court and the 
Justice Department have the tendency to treat non-appropriated fund 
activities like part of the federal government uhenever possible. Of 
course, even that supposition has little weight, since the same decision 
would have been reached if the questionable milk sales had been made 
on a military reservation to private persons, rather than to non- 
appropriated fund activities. 

If any common thread can be detected in the four recent cases 
involving state regulation of non-appropriated fund activity sales and 
purchases, it is that non-appropriated fund activities have less to 
worry about when they are located on federal property. The  right of 
the states to regulate off-base non-appropriated fund activities \I as 
implicitly conceded in a t  least one instancelo3 but has never been 
litigated. 

CONCLUSION 
LVhat conclusions can be reached regarding states' rights to regulate 

and tax non-appropriated fund activities? Recent attempts a t  regula- 
tion and taxation have been unsuccessful. State tax measures have 
foundered on the rock of the instrumentality concept u.hich has been 
accepted only within the last thirty years. \\'bile attempts at regula- 
tion have failed previously because of lack of jurisdiction over federal 
reservations, does this mean that the states will halt their efforts? 
Probably not. That  states will continue to seek chinks in the non- 
appropriated funds activities' armor is illustrated by the follo\ving 
case. 

-An ' i i r  Force Officers' Club purchased real estate in Virginia u i th  
non-appropriated funds. Federal statutes lo4  require certain for- 
malities before such property is bought, if the price exceeds $25,000. 
The purchase, which apparently exceeded that amount, had not been 
in accordance u.ith the statutory requirements. Local authorities con- 
tended that since the purchase was in violation of the statute, the 

' 0 3 C ~ u n t y  of Culpeper v.  Etter, Civil No. 2621, E.D.  Va., June 25, 1963. O n  page 3 ofthe 
unpublished opinion, which denied thecounty's rights to tax real property owned by an officers' 
mess, the court pointed out that the mess had acceded to local alcoholic beverage control 
regulations. Earlier cases have held that a state has no right to prohibit the importation of liquor 
on federal reservations even though the state is dry, Johnson v.  Yellow Cab Transit Co.,  3 2 1  
U.S. 383 (1944), nor can such import sales be taxed ifthey are made by federal instrumentalities 
on the reservation, Maynard & Child, Inc. v.  Shearer, 290 S.iV. 2d 790 (Ky. 1956). 

l o4E .g . ,  10 U.S.C.  2662111; ch. 52, 5 7, 3 Stat. 568 (1820), 41 U.S.C. 14. 

388 



19751 NON-APPROPRIATED FUNDS 

property was subject to taxation. The  United States District Court for 
the Eastern District of Virginia, in the case of County Of Culpeper v .  
Richard W .  Etter, brushed aside this contention without comment- 
ing on it and pointed out that while legal title was held in the names of 
trustees (members of the Officers' Club Board of Governors), the 
beneficial owner was the club which, as an instrumentality of the 
federal government, was immune from taxation. 

Lf'hat about the standards which have been evolved to judge non- 
appropriated fund activity immunity? Is the present test, "if the 
organization is recognized by regulation, it is a government instru- 
mentality and therefore immune," satisfactory? While all federal regu- 
lations are presumptively legal, this presumption may be rebutted.'Oe 
As Professor Corwin described them, regulations fall generally into 
two categories, these are: 

. . . first, those that concern primarily the internal organizations 
of the administration, and so are of interest chiefly to its members 
or would-be members; secondly, those that supplement the general 
iaw.107 

Regulations establishing and governing non-appropriated fund 
activities fall in the first category but, according to present military 
thinking, organizations need not be recognized at departmental level 
to avail themselves of immunity. The  Army's position is that: 

. . . other authorized sundry or association funds may be estab- 
lished by an installation commander for such purposes as he deems 
fit . . . A[rmy] R[egulation] 230-5, para. ZOg., appears broad 
enough to authorize the establishment o any legitimate activity as a 
non-appropriated fund activi so long as the activity complies with applicable regulations. lo?, 

Similarly the Air Force allows base commanders to establish non- 

An activity whose constitution or by-laws do not provide that the 
disposition of residual assets on dissolution will be as prescribed by 
the Secretary of the Air Force is not organized pro erl under the 

appropriated fund activities,'09 but has held that: 

regulations and is not a Government instrumenta p ity. L o  

lo5County of Culpepper v. Richard W. Etter, Civil No. 2621, E.D. Va., June 25, 1963. 
Cmtra, Navy Opinion JF/NB 2 (411095) Jan. 20, 1942. 

lo6C'nited States v. Symonds 120 U.S. 46 (1887). 
107Convin, The President, Offie and Powers, 393 (4th rev. ed. 1957). 
'"* Department of the Army Pamphlet 27-187, Military Affairs. 
'"'Para 43, AFR 1 7 6 1 ;  para 3 ,  AFR 176-11. 
l1".4F,M 110-3, 214, n. 1 3  (1959); while not cited, this opinion may be based on MS Comp. 

Gen. B-22551, Jan. 7, 1942, which held that a Navy Cafeteria Association was not a non- 
appropriated fund activity since its constitution provided that upon dissolution the ". . . funds 
of the association shall be donated to some charitable purpose. . . ." There were no problems of 
taxation raised in the decision, which suggested that the association's accumulated surplus might 
have to be turned in to the Treasury as Miscellaneous Receipts-an effective method for 
terminating the operations of any irregular organization. 
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Since any military commander is authorized to establish non- 
appropriated fund activities, it is to be expected that some \+ i l l  not 
follow statutory and regulatory requirements. Ii'ould such failure 
allow local tax authorities to pierce the veil of immunity? It is doubtful 
that courts would reach such a result because of the appropriated fund 
support normally accorded these organizations. 

A whole body of law has been developed regarding the extent to 
which appropriated money may be used to support non-appropriated 
fund activities and u,ill be discussed at  some length in Chapter VI,  
infra. The earliest opinion regarding the degree of such support con- 
cerned itself with the request of a post trader in Montana u ho desired 
to accord himself the privilege, granted to the military, to use timber 
and hay from an Indian reservation. In an opinion dated June 2 ,  1886, 
the Judge Aldvocate General of the Army said: 

The post trader is a le ally recognized institution. He supplies 
the reasonable wants o H the post uhich cannot otheruise be 
supplied. He has military rotection, and is assessed for the benefit 

entitle him to the benefit of the regulation referred to. I R  
K of the ost fund. He shou P d, therefore, in m opinion, be regarded 

as suf P iciently a part of the military establis ment of the ost as to 

Allthough some limitations uere  put on fund sources, the Judge 
.Advocate General authorized the gift of fuel and lighting to can- 
teens 112 and, by World War I, the privilege was extended to other 
non-appropriated fund activities.' l 3  During If-orld IVar I, Navy 
non-appropriated fund activities were authorized government rates 
uhen  they sent wires by !Vestern Union."4 Today, post exchanges 
and ship's stores use franked (postage free) envelopes. Officers' Clubs, 
post exchanges, and ship's stores are normally located in buildings 
constructed with appropriated funds,'l5 and other activities may be 
given office space if it is available. 

There are a number of administrative decisions which have held 
that when an association is not organized as a non-appropriated fund, 
its revenue has to be turned in to the Treasury as Miscellaneous 
Receipts because federal personnel and property have been used to 
generate the organization's income.'16 Since we hake seen that the 
authority to establish non-appropriated fund activities is delegated to 
many individuals, we can guess that it is probable that some of the 
groups so organized have not met the requirements of the regulations, 

"' 10 J.4G Record Book 1882-95, 137. 
l l Z 5 l  J.4G Record Book 1882-95, 239. 
113 Di g.  Ops. J.4G 1918, Vol 2, 7 .  
'I4Letter, Secretary of the Federal Communications Commission to the Judge .idlocate 

General of the Navy found in the latter's files for .May 15, 1944. 
"".g., 10 U.S.C. 4779(c). 
"'MS. Comp. Gen. decisions '4-95642, .March 19, 1943; B-22551, Jan. 7 ,  1942. Compare 

B-5900, May 28, 1946. 
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It appears doubtful that a tax suit against either type of irregularly 
organized association would be successful; while they may not be 
organized or operated in accordance with the law, their revenue is 
public money and, as such, is not subject to taxation. 

Of course, it can also be argued that tax suits have been brought 
against post exchanges and Officers' Messes, both of which have been 
explicitly recognized by statute and regulation. If a post commander 
should organize a non-appropriated fund activity not so recognized, 
for example, a rod and gun club, would sales of equipment by the club 
be subject to state taxation? The  United States would argue that as a 
duly organized non-appropriated fund activity, sales should be im- 
mune. The  state might well point out that here there was no recogni- 
tion by Congress or the Department of Defense of the importance of 
such a function and, that in the absence of such recognition, the 
organization's sales would be taxable. Although such an argument has 
not yet been advanced, as non-appropriated fund activities prolifer- 
ate, so do the probabilities of taxation. What would be the outcome? It 
is hard to predict, but when one weighs the tendency to curtail federal 
immunity against a thirty-year-old tradition of exemption, my predic- 
tion for the immediate future is that courts will continue to protect the 
funds' status. Some support for this prediction is found in a recent 
case, Texasv. NationalBank $Commerce $Sari Antonio,l" in which the 
Federal Circuit Court of Appeals for the Fifth Circuit was faced with a 
quo warranto suit by the state which challenged the right of the bank to 
operate branches a t  various military installations in the state, when no 
permission had been given by Texas authorities. Using the rationale 
that the government may establish a t  these installations: 

. . . facilities which may have little or no direct relation to the 
base as a militar installation and whose existence may be justified 
in lar e art so Y ely on the basis of necessity or even of conven- 
ience. KIP 

The court concluded that the decision to establish such facilities 
could not be questioned. 

There is, however, no guarantee that Congress may not remove the 
mantle of immunity. Faced with ever-growing pressure both from 
commercial concerns who see non-appropriated fund activities as 
unfair competitors and from state taxing authorities who are always 
searching for new sources of revenue, the Legislators might succumb 
and either withdraw or severely curtail the privilege. 

In summary, it may be said that non-appropriated fund tax immun- 
ity blossomed late and did not really develop until the 1920's and 30's. 
After a number of initial threats, immunity seems firmly established 

'"290 F.2d 229 (5th Cir. 1961), cert denied, 368 U.S. 832 (1961). 
lle1d. at 234. 
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and, as a corollary, state regulation of non-appropriated fund activities 
has been generally unsuccessful. At this point, on the basis of the cases 
considered, it is tempting to conclude, that non-appropriated fund 
activities are merely arms of the federal government and, as such, the 
laws pertaining to the United States similarly apply to them. u.il1 
be seen in subsequent chapters, this statement is not correct. Perhaps 
non-appropriated fund activities would be better described as arms of 
the federal government to the extent it suits them. Their status in 
contract law best illustrates this. 

CHAPTER 111. NON-APPROPRIATED FUND 
CONTRACTUAL PROBLEMS 

INTRODUCTION 
\Ve have seen in the prior chapter that, for all practical purposes, 

non-appropriated fund activities, as instrumentalities of the federal 
government, are immune from state taxation and regulation. One 
could reasonably assume, then, that as arms of the United States, they 
could sue and be sued on the same basis as the United States. The  
assumption, while logical, is incorrect. ,Although their tort liability is 
essentially that of the United States, they are immune from suits 
based on a contract. In fact, it is presently impossible to sue a non- 
appropriated fund for breach of contract, urhether the suit is brought 
against the United States or  against the individual entity. Once again, 
a history of the development of certain legal concepts, as applied to 
non-appropriated funds, may explain how they have come to enjoy 
this protected status. 

NON-APPROPRIATED FUND CONTRACTS: THE EARLY YEARS 
There are no reported cases regarding the contractual liability of 

sutlers, post traders, canteens, post funds, and similar organizations. 
While it may be argued that this shows they urere not immune from 
suits on a contract, there are only two items of negative proof u.hich 
lead to this conclusion: first, the manner in which exchange debts 
were treated; secondly, the fact that legal research shours no evidence 
of immunity being raised as a defense in such an instance. 

The  first administrative opinion concerning non-appropriated fund 
contractual liability was rendered on October 6, 1893. The  Judge 
Advocate General of the Army, commenting on a proposed regula- 
tion, said: 

Now the Post Exchange is not a United States institution or 
branch of the United States military establishment, but a trading 
store permitted to be kept a t  a military post for the convenience of 
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the soldiers. It is set up and stocked, not by means of an appropria- 
tion of public moneys, but by means of the funds of companies; the 
o#icers ordering thepurchase . . . [are] responsible for tbepaymegt, not the 
government. 

Similarly another opinion given the following year states that the 

. . . is merely property-personal property-belonging to the 
or anizations composing the garrison . . . a cooperative store . . . 
which have paid for their shares of it. 

exchange: 

P be B ong[ing] to certain people composin the military organizations 

This attitude is understandable during the period when the canteen 
(exchange) was at best quasi-governmental. It could be expected that 
after the Dugun case and its subsequent interpretations which made 
the exchange, as part of the United States, tax exempt, their debts 
would be similarly treated. However, this was not so. Three years 
after Dugun the comptroller of the Treasury stated: 

Although the exchan es are established and maintained under 
special regulations, the Lvernment does not become responsible 
for their debts or entitled to their  credit^.^ 

Four years later, he came to a similar conclusion regarding the debts 
of other Navy non-appropriated funds.6 T h e  reason for this ruling is 
predicated on two erroneous assumptions, as will be shown. T h e  first 
is that if an officer representing a non-appropriated fund entered into a 
contract which he subsequently breached, he could be ordered to 
carry out the contract by his superior. The  other assumption is that if 
no appropriated funds were used in the contract, none of the means of 
enforcing an appropriated funds contract could be used. It was not 
long, however, before these administrative rulings were challenged. 
The  first time the issue was raised, the Court of Claims established an 
immunity which has been inviolate for over fifty years. 

KYLE V .  U.S.: THE FIRST NON-APPROPRIATED FUND 
CONTRACT CASE 

Shortly after the turn of the century, a private in the Marine Corps 
was appointed post barber at the Boston Navy Yard. Since he received 
extra compensation for his work, his commander required him to pay 
ten dollars per month to the post fund, much as a sutler used to have to 

'61 JAG Record Book 1882-95, 479, 480 (emphasis supplied). 
*65 JAG Record Book 1882-95, 12.  
3Dugan v. United States, 34 Ct. C1. 458 (1899). 
'Chapter 11, rupru. 
'Letter to the Secretary of the Navy, dated April 22,  1902. 
E 12 Comp. Dec. 678 (1906). 

393 



MILITARY LAW REVIEW [Bicent. Issue 

pay a monthly levy. *At the time of his discharge, the llarine discov- 
ered that there \$'as no authority for such an assessment and that, 
under similar circumstances, an Army private had recouped his "con- 
tributions." HoLvever, \{.hen the llarine made a claim on the Nax-y 
Department for reimbursement, he was advised that the money ap- 
propriated to pay claims against the Navy could not be used for such a 
purpose and that his only recourse n'as against the post fund o r  his 
commander.' H e  retained counsel and brought suit in the Court of 
Claims. 

The  resultant decision of Kyle v. C'nited Statess \vas the first to 
consider the contractual liability of non-appropriated funds. In it, the 
court apparently agreed that the assessment \{.as illegal, but con- 
cluded that the United States uas  not the proper defendant. The  court 
pointed out that the Treasury neither received non-appropriated fund 
revenues nor audited them, and that non-appropriated funds did not 
receive any appropriation. Therefore, said the court, the United 
States u'as responsible neither to the members of the fund, nor the 
plaintiff, since it u'as not a party to the transaction. Ofcourse, neither 
the court nor the Cnited States intended that Kyle be left n.ithout a 
remedy. H e  could, if he liked, sue either the fund or the commander in 
the local (Massachusetts) courts.' 

Thus \\re see that the first assumption, that the Government u.ould 
order an officer to do substantial justice \{.hen there \!.as a breach of 
contract, \$.as erroneous. The  assumption \\.as based on the belief that 
the military department concerned would ah.ays act judiciously. 
Hon.ever, as u.ill be seen in this and subsequent cases, there are many 
occasions \+.hen an administrative claim will not be honored although a 
subsequent judicial determination will establish the plaintiff's un- 
questioned right to recovery. l o  The  Kyle case also illustrates the 
second erroneous assumption, that since appropriated funds \\.ere not 
used in the contract, the United States could not be committed to pay 
the resultant debt. In Kyle, this is evidenced by the court's comments 
regarding the lack of Treasury control over non-appropriated fund 
activities. ; is  \\,ill be discussed later in this chapter, there is merit to a 
rule Lvhich precludes payment of appropriated funds for non- 
appropriated fund contractual obligations. This rule is based on the fiat 
discussedsupra in Chapter 11, u.hich says: ". . . no money appropri- 

'.\lthough never stated explicitly, the correspondence suggests that while the agreement \\as 
illegal, the barber may have entered into it voluntarily. For this reason there \vas no apparent 
effort made to order the commander or the post fund to reimburse the claimant. Kyle papers. 
Court of Claims General Jurisdiction No. 29684, Sational .\rchives. 

'46 Ct. C1. 1Y7 (191 1). 

''See, for example, the American Commercial Company case discussed infra a t  pages 399 through 
Defendant's Ans\ver, Kyle papers. 

wn. 
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ated for the support of the Army shall be expended for post . . . 
exchanges.”” However, application of the rule need not leave an 
aggrieved plaintiff- with a right and no remedy. 

NON-APPROPRIATED FUND CONTRACTS DURING WORLD 
W A R  I 

I do not think that either the United States or the Court of Claims 
interpreted the Kyle case to mean that non-appropriated fund contrac- 
tual claims Lvere impossible of satisfaction. As noted previously,’* the 
defendant’s annver in Kyle suggested that the plaintiff could sue either 
his commander or the company fund in the courts of Massachusetts. .A 
similar philosophy may be found in an opinion of the Ai rmy Judge 
,Advocate General some years later: 

It is not the olicy of the \Yar Department to interfere in contrac- 
tual relations Ltueen  Post Exchanges and their creditors when 
there is a bona fide dis Ute n hich appears to be a proper case for judicial determination. El, 

Moreover, the \Tar Department \vas urilling to make a determina- 
tion in some of the disputes, as is illustrated by a 19 18 opinion of the 
,Army Judge .Advocate General: 

;1\ Post Exchange is a voluntary unincorporated cooperative as- 
sociation of Army organizations, a kind of cooperative store in 
which all share the benefits and all assume a position analogous to 
that of partners. Contracts to purchase goods entered into by 
proper officers of a Post Exchange should be tested by the same 
rules of obligation \$ hich overn the agreements of individuals. If 
for any reason there shou H d be an inability on the part of the Post 
Exchange to ay off just indebtedness in this way, this office 

kvhich articipate in the Post Exchange themselves paying off all 
such o g ligations in proportion to their respective interests in the 
exchange. l 4  

believes that t E e Department should insist upon the organizations 

Of course, there were cases in which the LVar Department did not 
consider the contractor’s claim to be just. \4‘hile there is no record of 
suit ever having been brought in such a situation, two little known 
administrative decisions further illustrate the assumption that since 
appropriated funds were not used in such contracts, neither appropri- 
ated funds, not the fora normally associated with appropriated fund 
litigation, could be made available in the event of suit over a non- 
appropriated fund contract. 

10 U.S.C. 4779(c) and 977%~). 
12Note 9 supra. 
13Dig. Op. J-IG 1912-1917, 6 5 5 .  
14Dig. Op. J.IG 1918, Vol. 2 ,  432. 
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The  Ii'ar Department Board of Contract -Adjustment \\ as a statu- 
tory creation,15 intended to act as an administrative means for settling 
certain Ll'orld \Tar I contract claims against the United States. There 
are two cases involving non-appropriated funds among its reported 
decisions. Presumably the claimants sought the Board's aid after the 
\Tar Department had refused to order the non-appropriated funds to 
pay the alleged debt. iVithout citing the Kyle l 6  case (M hich had held 
no privity ofcontract between the plaintiff and the Lnited States for a 
number of reasons, including the fact that no appropriated money as 
involved) the Board used a similar rationale in its first decision. In 
Claim of Landauer Beverage Co. ,I7 the Board set the terms of reference 
for subsequent decisions in this area. The Board concluded that, since 
appropriated funds were not used in the contract, and since the 
individual representing the fund had not been officially designated a 
contracting officer, the contract was not a public contract \I ithin the 
meaning of ;he statute giving the Board jurisdiction. Similar reasoning 
disposed of the only other reported case involving non-appropriated 
fund contracts.ls \Vas this a fair reading of the statute? 

The  First \i.ar Powers AAct l 9  related to Government contracts, 
required a report to Congress and, under certain circumstances, refer- 
ral to the Court of Claims in cases of disputes. The  \Tar Department 
General Order u.hich established the \Tar Department Board of 
Contract Adjustment gave the Board's jurisdiction as: "Claims . . . 
u hich may arise under any contract made by the \Tar Department."20 

Considering the primitive status of non-appropriated funds during 
\Vorld LVar I (they u ere still essentially 1 oluntary cooperati\ e associ- 
ations), it is not surprising that the Board concluded that its jurisdic- 
tion did not extend to such claims. Ll'e shall see that, during Li70rld 
LVar 11, some post exchange contracts u ere first signed by government 
contracting officers, then assigned to the exchanges. ;ipparently this 
was not the case in the tn'o contracts u.hich the Board considered. Ifan 
authorized contracting officer had signed the agreements, it is possible 
that the Board might have found that it had jurisdiction. Once again, 
there is no evidence that failure to accord the contractors a hearing 
meant that they had no remedy. There \\.as no bar to a suit in local 
courts although, as a practical matter, this may have been impossible 
due to the deactivation of the units lvhich comprised the exchanges. 

15The First LVar Po\vers .Act, Ch. 94, 40 Stat. I 2 7 2  (1919). 
lBKyIe v.  United States, 46 Ct. C1. 197 (1911). 
"I  U'ar Department Board of Contract ,Adjustment 173 .  
181n re Claim of U.S. Rubber Co. I Id. i39. 
''40 Stat. 1272 (1919). 
2oN'ar Department General Order S o .  103, 1918, Section I\ ' ,  Para. 5 
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THE PERIOD FROM THE END OF WORLD W A R  I UNTIL 1950 

Apparently the contractual liability of non-appropriated funds was 
not a problem during the period between the two World Wars. Of 
course, the absence of published opinions may in part be due to the 
small size of the Armed Forces. The largest service, the Army, 
contained only 14,000 officers and 243,000 enlisted men, in Sep- 
tember of 1940,'l and, it was not until the Services began to expand 
that the problem was again raised. 

In June of 1941 the Judge Advocate General of the Navy was asked 
if the Navy Department would pay non-appropriated fund debts if 
the ship's company, which had incurred the debts, were lost at sea. H e  
initially refused to answer, stating that he would await a specific 
transaction.22 However, after war had been declared, he reversed 
himself and, when faced with a similar question some months later, 
stated that the Navy Department would not honor such debts, point- 
ing out that the Tucker which waived the immunity of the 
United States in suits on a contract, did not apply to non-appropriated 
fundsaZ4 One may only guess at the reason for this opinion but it may 
have been due to the same obstacle which the Navy Department faced 
in the Kyle case thirty years earlier: the absence of a statute or 
regulation which would authorize payment of such claims. 

In 1942, the Supreme Court in the SecondStandard Oilz5  case noted 
that non-appropriated fund obligations were not obligations of the 
United States. Although this was dicta, it was to have a serious impact 
on subsequent decisions. 

There was hardly any reported non-appropriated fund contract 
litigation during World War 11. However, from the few cases discov- 
ered, it appears that the trends already discerned continued to de- 
velop. The Judge Advocate General of the Army continued to pass on 
disputed non-appropriated fund contracts.26 While the practice of 
bringing disputes to military authorities was enco~raged ,~ '  the Army 
continued to insist that such contracts were not Government contracts 
in the sense of the United States being liable2* nor, they concluded, 
was the fund council or its contracting officer.29 The alleged non- 
governmental character of these contracts was carried out logically, 

~~~~~ 

21Dupuy, The Compact History of the United States Army, 241 (new and rev. ed. 1961). 
zZNavy Opinion NL 38/A174(5) (410528), June 4, 1941. 
2328 U.S.C. 1491. 
24JFIL13-2 (42019), January 27,  1942. 
25316 U.S. 481 (1942). 
2BE.g . ,  I1  Bull. J A G  27, 175; I11 Bull. JAG 87. Duringthe decade 1940-1950 periodic paper 

bound supplements to the Digest of Opinions of the Judge Advocate General 1912-1940, were 
published as Bulletins of the Judge .4dvocate General. 

2711 Bull, JAG 294. 
z81hid. 
"Id.  at 410. 
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with the Army holding that neither the manpower controls (intended 
to protect Government contracts) nor the Renegotiation ,Act \$.ere 
applicable 30 even, if the latter situation, where the Quartermaster 
General had negotiated the contract which was then assigned to the 
Exchange Service.31 

Although the available material is almost too scanty to merit com- 
ment, we can conclude on the evidence available, that there \+'ere no 
changes in non-appropriated fund contract policy during this period. 
Again, it should be noted that there is no evidence that the Govern- 
ment contended that the entities themselves were immune from suit; it 
merely argued that there could be no claim against the United States 
in the event of an alleged breach of contract. 

THE FIRST MODERN SUIT ON A CONTRACT 
far as can be determined, no 

judicial opinion regarding non-appropriated fund contract liability 
had been rendered sinceKyle. The United States District Court for 
the Eastern District of South Carolina rendered the first in a case 
captioned Blew v .  United States. 32 Mr. Bleur had a one-year contract of 
employment with the Parris Island (Marine Corps) Officers' Open 
Mess. The  Mess breached the contract by terminating his employ- 
ment before the year was up. When faced with his suit against the 
United States, the court's reasoning followed that of the Board of 
Contract appeals and administrative opinions cited supra, although 
these authorities were not cited. In its opinion the court pointed out 
that if the plaintiff were to be successful, the judgment would come 
from appropriated funds but ". . . [he] cannot expect to be paid from 
the funds of the United since the non-appropriated fund 
regulation precluded the commitment of appropriated funds. The  
court concluded that if the plaintiff had a right of action it was against 
the organization, its officers, or members, and not against the United 
States. The  case was dismissed. 

Once again we see the assumption that if a judgment u.ere rendered 
against the United States, the payment would have to be from appro- 
priated funds which would be illegal since the service regulation 
precluded it. This problem was particularly serious prior to the 
passage of Section 1302 of the d4ct of July 27, 195634 since, until that 

And so the matter rested until 1950. 

3011 Bull. J.\G 175; Id. at 127. 
311d, at 326. 
32 117 F. Supp. 509 (E.D. So. Car. 1950). American Commercial Co. v.  U.S. Officers, 187 

F.2d 91 (D.C. Cir. 1951), discussedinfra, was originally filed in 1948 but was dismissed without 
opinion by the District Court. The Court of Appeals opinion was handed down in 1951. 

33 Id. at 510. 
34Ch. XIII.  55  1301. 1302. 70 Stat. 678, 694 (1956). 3 1  C.S.C. 724. 
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time, nearly all money judgments against the United States had to 
await passage of an appropriation. O n  occasion, Congress refused to 
make the a p p r ~ p r i a t i o n . ~ ~  Of course, presuming a judgment, it is 
possible that mandamus might lie against the official who refused to 
pay it. In the absence of a judgment, mandamus could not, of course, 
be used to compel payment of a contested claim. The courts in Blew 
and in the subsequent non-appropriated fund contract cases, which 
were litigated before 1956, might well have asked themselves if Con- 
gress would appropriate money to pay the judgments. If the question 
were asked, the answer might very well have been in the negative, 
particularly when one considers the subject matter of the suits: offi- 
cers’ club employment  contract^,^^ an agreement to purchase over a 
million dollars worth of l i q ~ o r , ~ ’  an agreement to supply advisory 
services to a cafeteria,38 a slot machine contract,39 and alleged wrong- 
ful withholding of post exchange wages.40 None of these cases could 
be expected to pass through Congress unscathed. 

.4n alternative to the use of appropriated funds will be discussed 
subsequently. At this point, it is enough to say that the court’s 
dilemma in the Bleur case was a legitimate one and that its opinion did 
not make non-appropriated funds immune from suit. As had been 
done in theKyle case, nearly forty years previously, the court pointed 
out that suit could be brought against the non-appropriated fund as an 
unincorporated association. 

THE AMERICAN COMMERCIAL CASE 

The next reported case on a non-appropriated fund contract, Ameri- 
can Commercial Co. v. Unitedstates Oficers, 4 1  was brought in the United 
States District Court for the District of Columbia and involved a 
million dollars worth of liquor which the plaintiff, an Italian corpora- 
tion, had agreed to supply to various officers’ and enlisted men’s clubs 
in the European Theater of Operations. The pleadings and allied 
papers42 reflect that the breach itself, which took place in 1947, was 
uncontested. Because the parties could not agree on the quantum of 
damage and inasmuch as European courts were thought to have no 

35Note. The Court of Claims: Judicial Power and Congreawnal Review, 46 Harv. L. Rev. 677, 
685-86, 63 (1933); Hetfield v. United States, 78 Ct. CI. 419 (1933); accord, Citizens Bank & 
Trust Co. v. United States, 240 F.2d 863 (D.C. Cir. 1956), cwt. denied, 355 C.S. 825 (1957). 

3sEdel~tein v. South Post Officers Club, 118 F. Supp. 40 (E.D. Va. 1951); Bleur v. United 
States, 117 F. Supp. 509 (E.D. So. Car. 1950). 

37American Commercial Co. v. U.S. Officers, 187 F.2d 91 (D.C.  Cir. 1951). 
38Nimro v. Davis, 204 F.2d 734(D.C. Cir. 1953). 
3gEdel~tein v. South Post Officers Club, 118 F. Supp. 40 (E.D. Va. 1951). 
40Borden v. United States, 116 F. Supp. 873 (Ct. CI. 1953). 
4 1  187 F.2d 91 (D.C Cir. 1951). 
42Civil No. 389648 C.S. District Court for the District of Columbia. 
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jurisdiction over the American Army and its organizations, the plain- 
tiff \vas advised by the Army to file suit in the United States. 

-Although the AArmy regulation in effect at that time said that no 
appropriated funds would be used to support non-appropriated 
funds, the contract itself was silent as to any limitation of liability. 
Both sides agreed that there was little lam on the nature and effect of 
non-appropriated fund contracts43 and the main issue at trial was 
whether the United States District Court for the District of Columbia 
had jurisdiction over a contract which arose in Germany. The  plain- 
tiff, in an effort to avoid the jurisdictional question, had named as 
defendants the Secretaries of Defense and =\rmy as !$.ell as certain 
other officials, as supervisory authorities of the clubs. The  District 
Court agreed with the United States’ contention that it had no juris- 
diction over a totally foreign contract, and dismissed the suit u ithout 
opinion. 

The  Circuit Court of -2ppeals in its per curiam decision affirmed the 
District Court, primarily on the basis that the clubs, as unincorpo- 
rated associations, did not operate in the District of Columbia. Hou- 
ever, the opinion did not stop there. Possibly in an effort to preclude 
future suits, its opinion elaborated on the immunity rationale. Citing 
the Second Standard Oil44 case which had referred in passing to Army 
regulations which stated that non-appropriated fund obligations were 
not obligations of the United States, it concluded that, like post 
exchanges, clubs are organized for the benefit of the AArmy and, as 
instrumentalities of the federal government, partake of its immunity 
from suit in the absence of waiver. The  opinion concluded by pointing 
out that none of the officials named in the complaint had the right to 
sue or be sued, or to accept service in the clubs’ behalf. The  implica- 
tion was clear. Even if suit had been brought against the United States 
under the Tucker the court did not feel that the Government’s 
immunity from suit on a contract had been waived. 

Although this opinion has been cited rarely, it offers the basis for 
the Edelstein45 decision which is one of the leading decisions on the 
immunity of non-appropriated funds from suits on a contract. 

THE EDELSTEIN CASE 
The  next suit involving non-appropriated fund contract liability 

was brought the year a f t e r B l e ~ r . ~ ~  T h e  plaintiff had a contract with an 
officers’ club at  Fort Myer, Virginia. The  contact required the plain- 

43Neither party cited Kyle v .  United States, 46 Ct. CI. 197 (191 1) which w a s  nearly the only 

44316 U.S.  481 (1942). 
‘5Edel~tein v. South Post Officers Club, 118 F. Supp. 40 (E.D. \‘a, 1951). 
‘BBleur \ .  United States, 117 F. Supp. SO9 (E.D. So. Car. 1950). 

decision that concerned itself with fund contracts. 
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tiff to supply slot machines and service to the club in return for a 
percentage of the machines’ income. The  contract, which had been 
renewed for a number of years, allowed for termination only in the 
event that the club went out of existence. T h e  club‘s Board of Direc- 
tors decided to purchase their own machines and advised the contrac- 
tor that they were terminating the agreement with two months’ 
notice. Suit was subsequently brought against the club, as an unin- 
corporated association, in the Arlington, Virginia Circuit Court. 
Subsequently, the case was removed to the local United States Dis- 
trict Court by motion of the United States A t t ~ r n e y . ~ ’  

T h e  resultant decision, Edelstein v. South Post Oficers Club,48 an- 
swered the courts’ suggestion in Bleur and Kyle,49 that suit should be 
brought against the organization rather than the United States. It does 
not appear that the court or  parties were aware of these cases since 
neither was cited in the opinion nor alluded to in the allied papers.50 
Instead, the court relied on theSecondStandard Oil 5 1  case and, in a fair 
example of syllogistic reasoning, concluded that officers’ clubs, as 
instrumentalities, were immune from suit unless there had been a 
waiver of immunity. Finding no such waiver the court dismissed the 
suit. The  opinion leaves two impressions. The  first is that the court 
realized that it was leaving the plaintiff without a remedy, inasmuch 
as it acknowledged: “The  result is that the club is obligated on its 
contract but cannot be sued for its breach, and the United States is 
neither liable nor suable 

The  second impression is that perhaps the decision was not overly 
hard on the plaintiff since the court found that the plaintiff knew of the 
club’s immunity from suit and that the club’s obligations were not 
obligations of the United States. 

On  the face of it, the decision seems harsh but, as far as the 
particular plaintiff was concerned, not too unfair. However, the case 
file raises two questions. The  first revolves around the court’s state- 
ment that the plaintiff had legal notice of the club’s status and immun- 
ity. The  contract itself is silent in this regard, the only allusion to 
immunity being a clause which states: 

Article 111. (a) , . . the CONCESSIONAIRE is in no sense the 
Agent of the United States, the Board of Governors, the 
Secretary-Treasurer, or Post Commander, and all of them are 
expressly exempt from any liability growing out of any act or acts of 

~~ 

*‘28 U.S.C. 1442 and 1446, authorize such action whenever suit is brought against afederal 

48118 F. Supp. 40 (E.D. Va. 1951). 
“Kylev. United States, 46Ct. CI. 197(1911); Bleurv. United States, 117 F. Supp. 509(E.D. 

5oCivil No.  567 (1951), C.S. District Court for the Eastern District of Virginia. 
5 1  316 U.S. 481 (1942). 
52118 F. Supp. 40(E.D.  Va. 1951). 

officer for acts performed as part of his official duties. 

So. Car. 1950). 
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CONCESSIONAIRE or his agents except those properly arising 
under the terms of their agreement.j3 

Certainly it \\.auld take a remarkable legal intellect to conclude from 
this statement that the club \\.as immune from suit. 

The  only other sources of the plaintiffs “notice” could have been 
actual or constructive. There is no evidence to suggest that the con- 
tractor \\.as personally advised of the club’s immunity so \\.e are 
compelled to conclude that the notice to \t.hich the court’s opinion 
refers must ha1.e been constructive. Did the constructive notice arise 
from a statute? There \\.as none. From case la\\.? There had been t1t.o 
decisions rendered at the time the Edelstein contract \\.as entered into: 
T h e  19 1 1 Court of Claims opinion, Kyle v. United States, j4  \\.hich \i.hile 
holding the United States immune, suggested that the organization 
could be sued; and the dicta in Second Standard Oil j5 \\.hich stated that 
non-appropriated fund obligations \\.ere not obligations of the United 
States. The only other decisions \\,ere: Blew v. Unitedstates j6 (handed 
donm about the time the contract \\.as defaulted), \i.hich restated the 
Kyle recommendation; the American Commercial Case j7 (rendered after 
the Edelstein suit had been removed to the District Court), \t.hich in 
dicta, stated that the funds could not be sued. The court decisions 
could hardly have been the source of the plaintiffs notice. The  only 
“authority” w.hich might have given hlr. Edelstein a hint \\.as an .Army 
regulation, in effect a t  the time the contract \\‘as entered into, u.hich 
said: 

Para. 8: Legal Status. Clubs overned by these re ulations are 

Government instrumentalities and are entitled to the immunities 
integral parts of the Ililitary itablishment, are a olly oumed 

instrumentalities except as otheru.ise directed 

are solely the obli ations of the Club. 
They are not Government contracts and the istinction betu.een 
club contracts and Government contracts \vi11 be observed and 
clearly indicated at all times.j8 

The  legal effect of these exclupatory statements \{.ill be discussed 
infra, as \{.ill the extent to \t.hich these and similar clauses can be said to 
put a contractor on notice. It suffices to conclude at  this point that the 
notice to \t.hich the court alludes, \r.as most recondite. 

The  second issue raised by an examination of the case file is con- 
cerned \t.ith the degree to \t.hich the issue of immunity \\.as litigated by 

j3.Appendix to Defendant’s brief. Id. 

”316 L.S. 481 (1942). 
j6 117  F. Supp. 509 (E.D. So. Car. 1950). 
”.American Commercial Co. 5 .  U.S. Officers, 187 F.2d YI (D.C Cir. 1951) 
j6.AR 2 1 0 4 0 ,  2 .lpril 1947. 

’“46 Ct. C1. 19; (191 1). 

402 



‘9751 NON-APPROPRIATED FUNDS 

either of the parties. Sei ther  attorney cited Kyle or Bleurj’ uhich 
suggested that non-appropriated funds could be sued as private as- 
sociations. This failure may have been due to lack of diligence on the 
part of the plaintiff, and from the vie\+ point of the U. S. -Attorney, 
neither opinion was of any help to his contention. The  U.S. Attorney 
did supply a copy of the American Commercial decision, m hich had only 
been announced t\vo weeks previously by the Circuit Court of A\p- 
peals for the District of Columbia, and, although it was not cited in the 
Edelstein opinion, the t\vo follou each other closely, except that what 
was dicta in American Commercial became the holding of Edelstein. 

Since the criticisms \\rhich can be leveled atEdelstein are the same for 
all subsequent cases holding non-appropriated funds immune from 
suit, they \vi11 be reserved for the end of this chapter. It suffices to any 
at this point that the leading non-appropriated fund case involving 
contract la\+., Edelstein, resembles the leading tax case, Dugan v .  United 
States,6o in that in neither case were the issues clearly drau.n and 
lucidly argued. Of course, it could be said that after Edelstein the 
authorities \+ere split: Kyle and Blew agreeing that while the United 
States was immune from suit on non-appropriated fund contracts, the 
organization could be sued; while American Commercial and Edelstein 
stated that the non-appropriated funds Lvere also immune. Second 
Standard Oil added some weight to the latter position although its dicta 
merely repeated the ,Army regulation’s exculpatory clause without 
comment, 

, 

ACCEPTANCE OF THE TOTAL IMMUNITY CONCEPT 
Tu.0 decisions in 195 3 eliminated any doubt as to Lvhere the n.eight 

of authority lay. 
In Nimro v .  Davis, 6 1  the Circuit Court of &Appeals for the District of 

Columbia faced a case similar to American Commercial except that this 
time the contract and parties lvere within the jurisdiction of the court. 
The  plaintiffs thirty-three thousand dollar suit for services rendered 
the Naval Gun Factory Lunch Room (a non-appropriated fund at the 
iyashington S a v y  Yard, composed of civilian employees) named as 
defendants the organization’s administrators, custodians, and direc- 
tors. 

Mr. Nimro was an attorney and represented himself in the suit. He  
alleged that he had been under contract Lvith the fund from 1942 
through 1948 and had performed numerous services for which he had 
not been compensated. The  U. S. Attorney answered that this \+’as, in 

5YKylev. United States,46 Ct. C1. 197(1911); Bleurv. United States, 1 1 7  F. Supp. SOP(E.D. 
So. Car. 1950). 

6 o  34 Ct. C1. 458 (1899). 
6‘204 F.2d 734 (D.C. Cir. 1953). 
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effect, a suit against the United States and the plaintiff could not 
circumvent the issue by bringing the suit against the Government's 
agents. Of course, the implication was that if, in fact, this  ere a suit 
against the United States there had been no consent. The plaintiffs 
response u as t v  o-pronged: he contended that this non-appropriated 
fund differed substantially from military clubs and exchanges, and 
should be treated as an unincorporated association; in the alternative, 
he argued that, even if such a non-appropriated fund Ivere normally an 
instrumentality of the Lnited States, it had waived its immunity by 
numerous failures to adhere to regulatory requirements. 6 2  Although 
the .Air Force had found the latter argument persuasive in t\bo 1952 
opinions,63 the District Court was unimpressed and, treating the suit 
as one against the United States to which there had been no consent, 
granted the defendant's motion to dismiss. 

The impact of the Circuit Court's opinion, which sustained the 
motion to dismiss, u as dissipated inasmuch as it pointed out that since 
the suit uas ,  in effect, one in contract against the United States, it 
could only be brought in the Court of Claims under the Tucker Act. 
Hou ever, the implication tl.as clear that, follouring the rationale in its 
prior American Commercial opinion, the court felt that suits against 
non-appropriated funds were not legitimately within the purvieu of 
the Tucker AAct. 

Five months after Nimro v. Davis, the Court of Claims had its first 
opportunity since Kyle, decided forty years before, to pass on a 
non-appropriated fund contract suit. Its opinion in Borden v. United 
States64 is probably the most important opinion in the non- 
appropriated fund contract area. 

Mr. Borden \{as an employee of the Army Exchange Service 
stationed in Germany.65 His contract allotlred his employer to \I ith- 
hold his salary for claims due to fraud, breach of contract, or negli- 
gence. His office uas  burglarized and money belonging to the Ex- 
change Service M as stolen. The  Army appointed a board which held 
him liable for the loss and, as a result, $1,677.14 "as u ithheld from his 
pay. He sued the United States to recoup the money, alleging that the 
loss uas  not due to his negligence. The court agreed unanimously 
that, under the circumstances, the money should not ha\e been 
11 ithheld, but \.I as divided in its opinion as to what n as to be done. 

The  United States contended that it could not be sued on an 
Exchange Service contract, and offered as authority an L\rmy regula- 
tion \\ hich stated in part: 

6 z  Plaintiffs brief. 
6 3 0 p .  J.4G .4F 99-17.3, 2 5  August 1952; Id. 16 July 1952. 
@'116 F. Supp. 873 (Ct. CI. 1953). 
65The incident a hich gave rise to the suit occurred in 1949 before the ;\rmy and Air Force had 

combined their Exchange Services. 
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Exchange contracts are solely the obligation of the Exchange. 
They are not Government contracts and the distinction between 
exchange contracts and Government contracts will be observed and 
clearly indicated at  all timesass 

The  court considered the contention and, after reviewing the de- 
gree of military supervision, control, and support involved in non- 
appropriated funds, concluded: 

For the Army to contend and to provide by regulation that it is 
not liable since it did not act in its official capacity would be like a 
man charged with extra marital activity pleading that whatever he 
may have done was done in his individual capacity and not in his 
capacity as a hu~band.~’  

The  court pointed out: 

This, however, is not primarily a question of the reasonableness 
of regulations, nor whether the regulations were within the frame- 
work of the authorizing statute. It is a question of liability under a 
contract signed by a post exchan e.68 

The court was faced with the !? upreme Court’s statement in the 
Second Standard Oil case: “The Government assumes none of the 
financial obligations of the exchange.”69 

This language, when combined with the decisions in Blew v. United 
States, 70 Edelstein v.  South Post Offiers’ Club, 71 as well as the inference to 
be drawn from Kenny v, United States72 (a 1926 Court of Claims 
decision holding that post exchange obligations were not obligations 
of the United States and therefore the United States could not with- 
hold an officer’s pay to meet the obligation), andKyle v.  United States 73  

led the court to ‘‘. . , reluctantly reach the conclusion . . . ” 7 4  that 
the plaintiff could not sue the United States. 

T h e  majority opinion concluded: 
We think it is roper that this situation should be called to the 

attention of the E ongress. It seems fair that either the Post Ex- 
change or the Government should be subject to suit and liable for 
any breach of a contract that had been duly signed by the Army. 75 

Judge Whitaker, in his partial dissent, agreed that Borden was not 
negligent in handling the money but disagreed with the majority as to 
whether he had a right to action to recover the withheld pay. H e  felt 
that, while the Exchange Service was not a separate entity capable of 

66Para. 34(h) (l), Army Regulation 21C-65. 
6 7  116 F. Supp. 873, 877. 
6eIbid. 
68316 U.S. 481, 484. 

117 F. Supp 509 (E.D. So. Car. 1950). 
118 F. Supp 40 (E.D. Va. 1951). 

’* 62 Ct. CI. 328 (1926). Contra Henry Woog v. United States 40 Ct. C1. 80 (1913). 
‘346 Ct.CI. 197 (191 1). 
74 116 F. Supp 873, 877. 
751d. at 878. 
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being sued, it \\as part of the Government of the United States and, as 
such, the United States became liable. 

The United States is liable because the contracts of the .Army 
Exchange Service were made for the benefit of the United States. 
They were made to promote the welfare of the members of its 
military forces, to improve the Army mess, to contribute to the 
mental and physical improvement of the militar personnel, and to 
aid in the enforcement of good order and discip i' ine and to increase 
the efficiency of the Army by providing entertainment and pleas- 
ure for its members. 

Not only were its contracts made for the benefit of the United 
States, they \%.ere authorized by the Congress of the United 
States. 76 

Judge [\'hitaker found congressional authorization in Congress' 
recognition of exchanges by appropriating money for their construc- 
tion as well as its acceptance of revenue from disbanded exchanges. 7 7  

Since Congress passed the Tucker =\ct authorizing suits against the 
United States on express or implied contracts, \that authority did the 
Army have to curtail this right? None, said the dissent. The  judge 
pointed out that the sentence in Second Standard Oil \I hich gave the 
majority so much difficulty ~ 7 2 s ,  in essence, dicta. H e  distinguished 
Blew's employment contract on the basis that Congress had expressly 
prohibited payment of civilians employed by officers' messes u+h 
appropriated funds; 78 Kyle on the basis that a post or company fund 
was entirely different from the Exchange Service, and did not men- 
tion Kenny. He felt that the opinion in Edelstein, based as it was on the 
Army regulation, was incorrect, His peroration summarized the 
quandary in which the court found itself and offered a solution. 

&'e all agree somebody ow es this plaintiff the mone he claims; 
he worked for it and he is due it. The Army Exchange ervice sa s 
it cannot be sued, and that is right. If the United States is I P  success ul 
in maintaining its claim that it cannot be sued, the plaintiff is 
u holly without a remedy. The money is owing to him, but nobodv 
can be made to pay it. Congress did not mean for this to happen. ft 
said so when it gave its consent to be sued on its 

LVhile Judge N'hitaker's voice was one of reason, crying in the 
wilderness, it was not listened to by the majority and Borden left u.ith 
his claim unsatisfied, although there is some evidence that the Ex- 
change Service later voluntarily paid his claim.*O 

~~ 

at 878, 879. 
"Ch. 756, 5 8, 48 Stat. 1224, 1229 (1934), 31 U.S.C. 7 2 5 g ;  ch. 281, 47 Stat. 1 5 7 1 ,  I 5 7 3  

(193 3). 
this, he was mistaken; the prohibition was in a regulation. 

" 116 F. Supp 873, 880. 
Hq. .\rmy & .\ir Force Exchange Service, Supplement To A Study of the Legal Sta tu  of Army 

and Air Force Exchange Systems, 9 March 15 ,  1954 (unpublished study of the Exchange Service). 
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T H E  PRESENT STATUS OF NON-APPROPRIATED FUND 
IMMUNITY FROM SUITS ON A CONTRACT 

Five years after Borden v .  United States, the Court of Claims was 
given an opportunity to re-examine its position on non-appropriated 
fund contracts. In Pulmki Cab Company v .  United States the judges 
showed that they had not changed their prior opinion. Justice Reed, 
late of the Supreme Court, wrote the decision. The  post exchange at 
Fort Leonard Wood, IVissouri had entered into contracts with two 
taxicab companies, granting them licenses, to do business on the post 
in return for ten per cent of their gross receipts. Subsequently, the 
agreements were terminated because they were in violation of Army 
regulations. When the companies attempted to recover the money, 
which they had paid the exchange, the Secretary of the Army ratified 
the agreements and the claims were refused. 

Suit was filed by both companies in the Court of Claims; they 
alleged that their cause of action arose under 28 U.S.C. 1491, the 
Tucker A4ct, which states: 

The Court of Claims shall have jurisdiction to render judgment 
upon an claim against the United States: 

(1) dunded upon the Constitution; or 
(2) Founded upon any Act of Congress; or 
(3) Founded upon any regulation of an executive department; 

(4) Founded upon any express or implied contract with the 

(5) For liquidated or unliquidated damages in cases not sound- 

or 

United States; or 

ing in tort. 

The  United States moved to dismiss the suit, stating that the court 
lacked jurisdiction since the claims were not against the United States, 
and that the plaintiffs failed to state a cause of action. Affidavits were 
supplied to show that the funds were never deposited in the Treasury 
but were retained in the exchange system’s private accounts.82 The  
court’s attention was also directed to the Army regulation cited earlier 
which said that exchange contracts were not contracts of the Uqited 
States. 

The  court dismissed the plaintiffs’ suit. In an apparent effort to 
meet Judge Whitaker’s dissent in Borden, the majority opinion did not 
emphasize the statement in Second Standard Oil that the Government 
assumes none of the obligations of the exchange, but merely said: 
“. . . [the statement] may not be a definitive holding that the Gov- 
ernment is not liable for the debts of the Exchange, but it points in that 
direction.’’ 83 

157 F. Supp. 955 (Ct. CI. 1958). 
**Defendant’s answer. 
8 3  157 F. Supp. 955 at 957. 
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T h e  judges admitted that there was some disagreement betLseen 
courts as to Lvhether the United States was liable for exchange ac- 
tivities (the disagreement was due to a split in opinions regarding tort 
liability).84 T h e  court harked back to Blew and Edelstein, (both had 
held non-appropriated funds immune) on which it had relied in 
Borden. However, there was an important factual difference between 
the contracts in the prior cases and the one in Pulaski Cab. Apparently, 
as a result of Borden the Exchange Service had attempted to disclaim 
any liability on the part of the United States by inserting the following 
statement in all its contracts. “This agreement is not a United States 
Government contract but is solely the obligation of the party of the 
first part [Exchange].” 8 5  

While the majority’s opinion does not say what Lveight they ac- 
corded this clause, they concluded: 

, , , that the United States has not consented to be sued upon a 
contract of this instrumentality which includes within its terms a 
specific declaration of governmental nonlibability . 86 

Certainly it had an effect on U’hitaker, u.ho said in his concurring 

I suppose that if an agent makes a contract for the benefit of his 
rincipal and expressly stipulates that only he, the agent, shall be 

iable thereon, and not the principal, and the other party agrees to 
the stipulation, it is binding, and the principal is absolved from 
liabjlir. Since that has been done in this case I agree that the 
Cnite States is not liable. But, except for this agreement I think 
the United States would be liable.87 

opinion: 

T h e  reasoning in this case is no more impressive than that found in 
Borden. The  majority concluded that the United States had not con- 
sented to be sued on the contracts of such instrumentalities, but they 
did not discuss whether this lack of consent was express or  implied. 
Instead of using the only congressional statement on this point: “. . . 
hereafter no money appropriated for the support of the Army shall be 
expended for post . . . exchanges,”88 they refer to the contract’s 
attempt to limit liability. Can the executive branch limit its liability 
under the Tucker Act by such a disclaimer? No, if liability exists, it 
cannot be disposed of so easily. 

In another attempt to buttress their argument, the majority allude 
to certain other nonprofit groups organized, in whole or  in part, to aid 
s‘ervicemen: 

See generally the discussion in Chapter V infra. 
8 5 1 j 7  F. Supp. 955, 956. 
8sId. at 958. 
871d. at 959. 
8 8 1 0  U.S.C. 4779 and 9779(c).  
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It could hardly be thought that the United States is responsible 
for the liability of the United Service Organizations or the Red 
Cross, however essential may be their contribution to the perform- 
ance of governmental functions. Because the operation of Post 
Exchanges is deemed essential for governmental o ration, it does 
not follow that the Government is any more liab r! e for their con- 
tracts than they would be for a privately staffed agency that per- 
formed under contract the same functions. m 

It is unfortunate that the court tried to compare such disparate 
organizations. There are a number of vital distinctions: the organiza- 
tions cited by the court are incorporated; they have never held them- 
selves to be anything but private groups; they are under no govern- 
ment control; they receive very little support from the military. As the 
court noted, they are privately staffed. Moreover, the military has 
never considered the Red Cross and United Service Organizations to 
be non-appropriated funds. It should be noted that the Government's 
brief did not attempt the analogy. This invidious comparison, which 
was to be used again by the Court of Claims in Grudull w. United 

is best rebutted by an analytical approach used by the Comp- 
troller General in an opinion dated September 16, 1946. The Comp- 
troller had been called on to render an opinion as to the applicability 
of the Dual Compensation Law (discussed in Chapter VI, infra) when 
a retired serviceman was hired by the Emergency Relief Organiza- 
tion, an association much like the Red Cross and the United Service 
Organizations. The  Comptroller General found that: 

Similarly, the United Service Organization is incorporated in each 
state. The  Red Cross is a national corporation chartered by Con- 
g r e s ~ . ~ ~  Both organizations, while tax exempt as charities, are not 

8915i  F. Supp. 955, 958. 
'O329 F. 2d 960 (Ct. C1. 1963). 
'l26 Comp. Gen. 192 at 194195. 
92i~~tofJan.5 ,1905 ,asamendedbyActofMay8,194i ,ch .5O§§1,2 ,61Stat .80 .36U.S .C.  
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immune from suits in contract and tort.Y3 Thus,  \\.bile there is a 
superficial resemblance bet\\.een non-appropriated funds and the or- 
ganizations cited by the Court of Claims, the most cursory analysis 
sho1i.s basic differences. 

.A discussion of the underlying principles serving as the rationale for 
Pulaski Cab and the other non-appropriated fund contract cases, \\,ill 
be reserved for the end of this chapter but three questions pertinent to 
all of these decisions might be kept in mind. Hou. effective is the 
exculpatory language found in these contracts? \\'hat is the effect of 
the service regulations n.hich state that exchange contracts are not 
contracts of the C'nited States? .\re non-appropriated fund contrac- 
tors put on notice of their lack of recourse? These questions become 
particularly important in vie\$. of \\'hitaker's concurrence in the 
Pulaski Cab opinion. 

&As a footnote to the Pulaski Cab case, the latest important decision 
involving non-appropriated fund contracts, it should be reported that 
a private relief bill to pay the plaintiffs \[.as, under the provisions of 2 8 
U.S.C. 1492 and 2509, referred to the Court of Claims on June 2 3 ,  
1960.94 The Army comment on the billg5 definitely underplayed the 
legalistic reasons for denying the claimants a forum and emphasized 
that the claim \\.as not an equitable one, since the claimants had 
derived a substantial right in return for their payments. .A negative 
report \\.as made to the Senate since the claimants failed to appear 
before the 

Only t L i . 0  cases involving the applicability of the Tucker .Act have 
been decided since Pulaski Cab. In Baily v. L'nited States,97 the United 
States District Court for .Alaska dismissed a non-appropriated fund 
contract suit, using as its authority Borden and Pulaski Cab. It was clear 
that the Court of Claims has not changed its conclusions. In a recent 
decision involving a Capehart .Act housing contract, the judges said: 

The contracts of such a encies (as Post Exchanges, etc.) althou h 

do not create a debt of the United States, an may not be vindicated 
in this 

f made by Government of B icers, do not obli e appropriated fun s ,  li 
H o u w e r ,  the Court of Claims' most recent pronouncement on 

non-appropriated fund matters, found in Paul A .  Keetz v. The United 
States,99 suggests that the court is still attempting to find a firm legal 

y 3  See Ragan \ .  Dodge County Chapter Am, Red Cross. - 3  Ga. .\pp. 432, 36 S.E.  2d 83 1 

y 4  Senate Resolution 3 3 2 .  86th Cungress, 2d Session (1Y60); Senate Bill 1935. 86th Congress 

g 5 S .  Rep. N o .  1526, 86th Congress, 2d Session (1960). 
y6Congressional File 8 4 0 ,  Court of Claims. 
"201 F. Supp. 604 (D. .\laska 1962). 
YaG. L. Christian & .\ssociates 1. Cnited States, 3 1 2  F. 2d 418, 425 (Ct. CI. 1963). 
yyXo.  378-63. decided Sovember  1 3 ,  1964. 

( 1  946). 

1st Session (195Y), 
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basis for its ruling of immunity. In doing so, it makes explicit a 
problem which has been present since the first suit on a fund contract 
was brought against the United States. The Keetz case involved a suit 
brought by a discharged fund employee. In an effort to avoid the rule 
that fund contracts were not contracts of the United States, Keetz 
argued that he was fired in violation of the pertinent service regula- 
tions and that his suit was therefore “founded . . . upon . . . [a] 
regulation of an executive department”100 over which the court had 
jurisdiction. In a brief opinion the court concluded that since it had 
previously ruled that fund employees were not employees of the 
United States,lol it could not enforce a fund employee’s suit against 
the United States. The  plaintiff had also sought to name the fund as a 
defendant. The  court denied his motion: 

. . . for the reason that this court does not have jurisdiction to 
grant a jud ent against the Exchange Service, since recovery 
against the Echange Service would be pa able solely from non- 

2 5  17(a) requires that all judgments rendered by us shall be paid out 
of appropriated funds.lo2 

appropriated funds . , . [regulations cite B ] . . , and 28 U.S.C. 

The  right of an executive department to “regulate” a plaintiffs 
cause of action out of existence will be discussed in the conclusion of 
this chapter. However,Keetz is the first instance in which the Court of 
Claims has related the regulations’ language to the court’s statutory 
basis for payment of judgments. This may be construed as an effort to 
shift the fulcrum of the immunity rulings from a regulatory, to a 
statutory basis. The  C.S. Code provision, pertaining to Court of 
Claims’ judgments, states in part: 

Every final judgment rendered by the Court of Claims asairst  
the United States shall be paid out of any general appro riation 

certification of the judgment by the clerk and chief judge of the 
court. O3 

therefore, on presentation to the General Accounting 0 8 ice of a 

The  equivalent Code provision, for payment of judgments ren- 
dered by the District Courts says in part: “Payment of final judgments 
rendered by a district court against the United States shall be made on 
settlements by the General Accounting Office.”104 

Although the language differs, the effect is the same-judgments 
are to be paid by the General ,\ccounting Office which is responsible 

“‘28 U.S.C. 1491. 
lo’ Brummitt v. United States, 329 F. 2d 966 (Ct. C1. 1964), discussed infra at Chapter VI; 

‘O*Paul A.  Keetz v. United States, N o .  37863, Ct. CI., Nov. 13, 1964, at p. 3. 
Io328 U.S.C. 2517 .  

28 U.S.C.  2414. 

Gradall v.  United States, 329 F. 2d 960 (Ct. CI. 1963). 
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for the disbursement of public funds. In drafting both lau s ,  Congress 
assumed that judgments M ould be paid from appropriated funds. The  
Justice Department insists that judgments based on non-appropriated 
fund torts be paid from non-appropriated funds.'05 Should a judg- 
ment, founded on a non-appropriated fund contract, be rendered 
against the United States, it is certain that such a procedure u o d d  be 
fo lhved .  Thus,  if one disregards the regulations (M hose legality \I ill 
be considered infra), there is no reason u hy the United States need 
pay such judgments from appropriated funds. >loreo\er, such a 
procedure \\ ould be in consonance M ith the congressional prohibition 
against using appropriated funds to support post exchanges.'06 

i\'ould such judgments have a substantial impact on the assets of the 
non-appropriated funds and thus impede their 11 elfare functions? 
\\bile the amount of these funds has never been announced, the mere 
size of the post exchange and ship's store operations suggests that they 
v ould have no difficulty satisfying a judgment. -Although other non- 
appropriated funds are smaller, they may look to their departmental 
uelfare fund for assistance. Again, no figures hale ever been pub- 
lished, but a \Tar Department historian has supplied the total money 
available in the middle-to-late 1940's: 

During the u ar each compan and battery in the -Army had set 
up small company or batter Znds. lloney dribbled into these 
funds from post exchange Jvidends and pri\ ate contributions. 
Lnder the law, mone in the funds could only be spent for some- 

commanders tore their hair trying to think up things for u hich to 
spend it. . . . -At the end of the uar, when the batteries and 
companies uere demobilized, this money \+as turned in to the 
United States Treasury. It totaled $41,000,000. 

Unfortunately for the government, no one had any right to touch 
the $41,000,000. It couldn't be appropriated by Congress and it 
couldn't be applied to the national debt. Moreok er, the regulations 
concernin its expenditure still held. In 1946 the Secretary of \Var 

Soldier's Home-the $6,000,000 had to be giken back because 
some attorney ointed out that the only people n ho u ould benefit 

The u hole question of the $41,000,000 vas treated M ith great 
secrecy.lo7 

Other evidence suggests that tM enty million dollars from this fund 
v a s  subsequently turned into the Treasury as miscellaneous re- 
ceipts. lo8 Certainly if departmental \\ elfare funds can absorb tort 

thing that benefited a P 1 the men in the unit. Company and battery 

authorize % the expenditure of $6,000,000 of it to build a ne\% Old 

uere Regular ~ ! rmy old soldiers. Draftees nere excluded. 

lo' Letter of the Assistant .\ttorney General to the Judge Advocate General of the .Air Force. 

lo' 10 U.S.C. 4779 ( c )  and 9779 (c). 
'07Love, Arsenic and Red Tape, 118-19 (1960). 
'081949 Hearings 3717.  

dated .August 1, 1960. 
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judgments, there is no reason to believe that contract judgments, 
normally much smaller, would bankrupt them. 

A WORD ABOUT NOTICE 
Ever since 1946, there have been various statements in military 

regulations, pertaining to the alleged immunity of the funds and the 
United States from suits in contract. l o g  We saw in the Edelstein case 
that the existence of such regulations may have led the court to 
conclude that the contractor had notice of immunity at the time he 
entered into the basic agreement. Although none of the non- 
appropriated fund contract opinions has emphasized the notice ar- 
gument, it seems to have been 2 factor in some of the decisions, as is 
illustrated by the Pulaski Cab case, in which the Court of Claims cited 
Federal Crop Insurance Corp. z’. Merrill ‘ l o  (a Supreme Court decision 
involving the binding effect of federal regulations). 

Of course the Merrill decision becomes relevant only if the regula- 
tions were, in fact, published. As far as can be determined, none of the 
“immunizing” clauses are now included in the Code of Federal Regula- 
tions, nor, with one exception, does it appear that they have ever been 
so published. The  sole exception is the Air Force version which was 
first inserted in the Federal Register in 1961,l” later included in the 
Code of Federal Regulations,’12 and then deleted from the Code in Oc- 
tober, 1964.113 

Moreover, the language found in the regulations, and that of the 
required contract clause, fall far short of a statement that neither the 
United States nor the non-appropriated fund will be liable for contract 
damages. The  regulations’ language is exemplified by that found in 
the Edelstein case: “Club contracts are solely the obligation of the club. 

While the contract clause presently required by the Air Force 

The - is a N0n-A propriated Fund activit of the Depart- 
ment (of the Air Force). N! appropriated funds oft e United States 
shall become due or be paid to the contractor by reason of this 
contract. 

They are not Government contracts. . . , 9’  1 1 4  

states: 

This falls far short of the waiver situation posited by Whitaker in his 
concurring opinion in Pulaski Cab: here there is no waiver of the 

‘09E.g .  .4R 210-60; AR 210-65; AFR 176-8. 
332 U.S. 380 (1947). 

Fed. Reg. 2116, March 11, 1961. 
11* 32 Code Fed. Reg. 836.162. 
11329 Fed. Reg. 13670, October 6, 1964. 
“‘AR 210-60. 
I15AFR 1768 ,  para. 18b. 
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principal’s liability, ui th an express stipulation that the agent only 
shall be liable; instead, there is an effort to lead the contractor to the 
conclusion that the non-appropriated fund will be responsible for its 
own debts. 

Pulaski Cab illustrates another flaw in the “notice” argument. In that 
case the contract \vas ratified by the General commanding the ;irmy 
post and approved by an .Army Major General, chief of the .Army and 
Air Force Exchange Service, “pursuant to authority granted by the 
Secretary of the .\rmy.”l16 While it is nrell established that an agent 
acting without authority cannot bind the United States, the apparent 
authority of t\+.o high-ranking officers of the United States, mho 
signed the contract in their official capacities, would, also lead the 
contractor to conclude that someone-the United States, if not the 
non-appropriated fund,-would be liable in case of a breach. 

.\lthough the rank of the officers in Pulaki \vas unusual, it is typical 
of a non-appropriated fund contract that a commissioned officer of the 
C‘nited States, acting in his official capacity, signs the agreement. As 
we shall see in Chapter VI, under some circumstances, officially 
designated contracting officers are now authorized to sign non- 
appropriated fund contracts. Such factors as these tend to negate the 
argument that non-appropriated fund contractors are on notice that 
neither the United States nor the fund can be sued in case of breach. 

POSSIBLE ALTERNATIVES 
It is incontrovertibly true that non-appropriated fund contractors 

should have some forum within which they can bring suit in case of an 
alleged breach of contract. At present their only recourse is to the 
Armed Services Board of Contract Appeals, if a “disputes” clause is 
included in the contract. 

What is being done to correct this? Every session since 1959 
Congress has been confronted with a bill intended to resolve the 
problem. The  most recent bill 11‘  does not differ substantially from its 
predecessors.118 T h e  bill is intended to amend the Tucker Act by 
adding a new subsection: 

Section 2346, Title 28: 
(e) For the pur se of this section and section 1491 of this title, 

contracts enteredPPnto by non-ap ropriated fund activities of or 
under departments and agencies o P the United States shall be held 
and considered to be contracts entered into by the United States, 
and a claim against a non-appropriated fund or activity arising out 

llBDefendant’s Exhibit A. PulaskiCabCo. v. United States, 157 F. Supp. 95j  (Ct. C1. 1958). 
“‘H.R. 641, 89th Congress, 1st Sess. (1965). 
l18H.R. 547, SSthCongress, 1st Sess. (1963); H.R. 840, 87thCongress, 1st Sess. (1961); H.R. 

13262, 86th Congress, 1st Sess. (1959). 
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of such a contract, shall be held or considered to be a claim against 
the United States.llg 

But, there is little interest in the bill and it has languished, without 
hearings, for some years. While such a bill would effectively prohibit 
the United States from persisting in its inequitable treatment of fund 
contractors, is its passage necessary? T h e  most persuasive reason for 
its passage is the necessity of overcoming the growing body of errone- 
ous case law which has made it ever more difficult for a court to fly in 
the face of precedent. However, such a bill is not a prerequisite to a 
judicial finding that the United States is not immune from suit on a 
non-appropriated fund contract. 

Of course, there are other alternatives. These alternatives are all 
based on the assumption that either the non-appropriated fund or the 
United States should be legally responsible for the former's breach of 
contract. Certainly recent decisions of the Supreme Court suggest 
that sovereign immunity, as a doctrine, is suffering serious inroads. 120 
But what of the suggestion, in theKyle case, that suit could be brought 
in a state court against the responsible officers or the non-appropriated 
funds? From a plaintiffs point of view there are many practical 
shortcomings to such a procedure. First of all, the Department of 
Justice could, as it did in the Edelstein case, move for the suit's removal 
to the closest United States District Court since such a suit would be 
against employees of the United States, for acts accomplished as 
part of their official duties. Then,  assuming a judgment for the 
plaintiff, there would be problems of enforcing the judgment since 
federal employees are immune from many collection actions. Similar 
problems of removal and enforcement would be faced if suit were 
brought against the non-appropriated fund as an unincorporated as- 
sociation. In the latter situation, if the non-appropriated fund refused 
to honor the judgment, problems of collection would be even worse. 
This is illustrated in an 1896 opinion of the Judge Advocate General of 
the Army, which held that a materialman's lien was not enforceable 
against the Soldier's Home since it was an instrumentality of the 
United States.121 

T h e  process of enforcing a judgment against a non-appropriated 
fund official is difficult, so difficult that it may be called impossible. 
Although the Supreme Court in the case 0fF.H.A. TI. unani- 
mously agreed that difficulties in execution should not bar a plaintiffs 
suit, there is no reason for the problem of execution to arise. 

'180p .  cit. at n. 117. 
l Z o  See, for example, National City Bank v. Republic of China, 348 U.S. 356 at 359-360 

lZ1Dig. Ops. JAG 1901, 270. 
1z2309 U.S. 242 (1942). 

(1955). 
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A\ suit on a Government contract does not result in judgment 
against the contracting officer, nor against the department for M hich 
he acted; the judgment is against the United States. Non-appropriated 
funds, as instrumentalities, are granted certain privileges and im- 
munities. -4s a corollary of this status, it seems fair to conclude that 
their contracts are contracts of the United States v ithin the meaning 
of the Tucker .Act. Is there anything in the .Act itself w hich precludes 
such an interpretation? The  language of the statute is quite un- 
equivocal, referring as it does to contracts of the Cnited States. 
Non-appropriated funds are not Government corporations, au- 
thorized to sue and be sued, yet they are part of the United States 
Government. There is no doubt that their contracts are contracts of 
the United States. 

LVould such a conclusion be inconsistent with the contract’s status? 
No. LAs will be discussed in Chapter VI infra, a number of statutes 
applying to Government contracts have been considered applicable to 
nonappropriated fund contracts. LAs will also be pointed out in Chap- 
ter \’ infra, in overseas areas the United States has considered non- 
appropriated fund contracts to be agreements of the sovereign for the 
purpose of avoiding suits in foreign courts. Moreover, the Cnited 
States has, on occasion, sued in its owm name to enforce fund contrac- 
tual obligations. 123 Inclusion of non-appropriated fund contracts 
nithin the purvieu of the Tucker . k t  is the only rational interpreta- 
tion of the .Act’s language. The  courts’ prior refusal to do so was based 
on ignorance and an unwarranted reliance on old concepts of the 
nature of non-appropriated funds u.hich, if they mere ever germane, 
are appropriate no longer. 

Perhaps the best way to illustrate the present status of the lau in this 
area is to hypothesize the problems facing a non-appropriated fund 
contractor who believes that his contract has been breached. For the 
purposes of our hypothesis, the contractor’s administrative remedy, 
via the Disputes Clause, will be deemed to have been unsatisfactory. 

A HYPOTHETICAL CASE 
The  contractor must first decide whether to sue the fund, the fund’s 

officers, or the Cnited States. 
In the event he attempts to sue the United States under the 

provisions of the Tucker--Act, the Government will defend on the 
grounds that the Tucker ;ict does not apply to such contracts. In 
support of its contention, the United States can point to:Kyle v. United 

l Z 3  United States v.  Hornell, 318 F. 2d 162 (9th Cir. 1963); Lnited States v.  Brethauer, 2 2 2  F. 
Supp. 500 (D. Mo. 1963); United States v.  Phoenix .\ssurance Co., 163 F. Supp. 7 1 3  (N.D.  
Calif. 1958). 
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States, l Z 4  which suggested that suit be brought against the fund or its 
officers; the Board of Contract Adjustment cases; 125 Bkur v. United 
States, 126 dismissed because payment of the judgment would be made 
from appropriated funds, which was prohibited by departmental 
regulations; Borden v .  United States, 12' decided on the same basis; and 
Puluski Cab Co. v. United States,lZ8 decided on the same basis, plus the 
fact that the contract said it was solely the obligation of the fund. Bailey 
v. United States'29 is the latest illustration of this approach. As further 
support for its position, the Government can point to dicta in Second 
Standard OiP30 which said that fund obligations were not obligations 
of the United States, similar dicta in American and 
recent Court of Claims cases, as well as UnitedStatesv. Kenny132 which 
had held that missing post exchange funds could not be withheld from 
an officer's pay since there was no debt due the United States. 

If the contractor attempts to sue the fund or its officers in a state 
court, as suggested inKyle, the United States will appear and move for 
removal of the suit to a federal court under 2 8  U.S.C.A. 1442 and 
1442a. The basis for this removal is that the suit involves officers of the 
United States acting in their official capacity. Once removed, the 
United States will argue in the federal court that there has been no 
waiver of the fund's immunity from suit on a contract. In support of 
this contention, the Government can point to Edelstein v. South Post 
Oficers' Nimro v ,  Davis,134 and dicta in American Commer- 
cial. 135 

At this point the average plaintiff would retire in dismay, leaving 
the Government with its record of victories intact. But, one wonders 
what would happen if the contractor's attorney were to have had the 
time, and the inclination to challenge the supposedly solid foundation 
on which the Government cases rest. 

In analyzing the defenses which the United States puts forward in 
those suits where it is named defendant, plaintiffs attorney might well 
consider the relationship of the Government and the fund as that of 
principal and agent, for, after all, the fund is performing a governmen- 
tal function-at least the Government argues this when states attempt 

lZ446 Ct. CI. 197 (1911). 
l Z 5 I  War Dept. Bd. of Contract Adjustment 173; Id. at 739. 
lZE  I17  F. Supp. 509 (E.D. So. Car. 1950). 
12'116 F. Supp. 873 (Ct. CI. 1953). 
1zs157  F. Supp. 955 (Ct. CI. 1958). 
lZ9  201 F. Supp. 604 (Alaska 1962). 
13"316 U.S. 481 (1942). 
131.4merican Commercial Co. v .  U.S.  Officers, 187 F. 2d 91 (D.C Cir. 1951). 
13z62 Ct. CI. 328 (1926). 
133 118 F. Supp. 40 (E.D. Va. 1951). 
134204 F.2d 734 (D.C. Cir. 1953). 
13S.4merican Commercial Co. v. U.S. Officers, 187 F.2d 91 (D.C. Cir. 1951). 
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to tax and regulate the funds. In examining Kyle c. United States,’36 
\\ hich 15 as decided in 191 1 by the Court of Claims and hich said 
that, M hile the United States \\ as not liable, the fund could be, it \\ ill 
be seen that the court’s intent \\ as to pre\ ent fund debts from being a 
burden on the public purse. Implicit in the court’s reasoning, and in 
contemporary opinions of the Army Judge .Ad\ocate General,’37 \\ as 
the belief that the organization and its members and officers could be 
sued in state courts. Certainly the federal remmal statute then in ef- 
fect 138 pertained only to revenue officers and officers of Congress 
\\ hen they \!ere acting in connection \I ith official duties and \I ould 
not haie been applied in such a case.139 .Apparently the Army and the 
Court of Claims concluded that the members of the post fund Mould 
have been indi\ idually liable presuming that they had appro\ ed or 
ratified the arrangement. 1 4 0  

In reality, the post fund, as an agent, \\as acting for its principal, the 
United States. The  terms of the agency relationship, i.e., the fund’s 
authorized activities, \I ere set forth in Army regulations. Thus, the 
principal should ha\e been liable for its agent’s acts, presuming that it 
\+as  acting \{ ithin the scope of its agency. Cnderstandably, the prin- 
cipal did not desire this liability since it had decided for &n\enience 
sake that it nould not commingle its agent’s reienues u i th  other 
receipts; therefore, it mould be paying its agent’s debts from its 
general funds, but these same funds nould not be the repository of 
non-appropriated fund re\ enue. The principal’s decision to segregate 
fund revenues u as not contested by its auditor (the Comptroller), 
since the latter’s primary concern \\ as v ith those moneys deri\ ed 
from taxation and appropriation. The fact remains hov e\ er that 
Kyle’s contract M as \\ ith an officer of the United States, the post 
commander, \\ ho, as the officer responsible for the post fund, could 
reasonably be considered to ha\e authority to enter into such an 
agreement.141 As such, this \ \as  an express contract M ith the United 
States and \i ithin the purvie\\ of the Tucker -Act. It  should be remem- 
bered that 11 hile the Court of Claims erred in not accepting jurisdic- 
tion in the Kyle case, it did not intend to leave the plaintiff \\ ithout a 
remedy since it expected that the contractor ~ o u l d  be able to sue the 
officer or  the association. Homever there aould  ha\e been an insur- 
mountable obstacle to any suit against a fund as an unincorporated 

13646 Ct. CI. 197 (191 1). 
13’61 J . iG Record Book 1882-95, 4 i9  at 480: J.AG Record Book 1882-95, 127:  Dig. 

Op. J . i G  1912-1917, 655;Dig. Op. J . i G  1918, \.ol. 2 ,  432; Seealsolettertothe Secretaryofthe 
Savy ,  .April 2 2 ,  1902; 1 2  Comp. Dec. 678 (1906). 

13*.\ct of llarch 3,  1911, Ch. 231, # 34, 36 Stat. 109i, 1098. 
13’ People’s C.S .  Bank v.  Gooda in, 162 F. 937 (C.C.S.D. S . T .  1908). 
14aRobbinsCo. v .  Cook,42 S.D. 136, 1 7 3  K.\V. 445. (1919); .Annot., 7 . i .L .R.  222(1920). 
I4lRives v.  United States 28 Ct.C1. 249 (1893). 
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association: there was nothing voluntary in the organization of post 
exchanges, 14’ and other organizations required by regulation. There- 
fore, it is highly doubtful that a state court would have held the 
members liable for the debts of a group they were compelled to join. 

Considering the next authority offered by the United States in our 
hypothetical case, the plaintiffs attorney would look to the decisions 
of the ;irmed Services Board of Contract Adjustment, wherein the 
Board held that it had no jurisdiction over non-appropriated fund 
contract disputes. The  Board was chartered by Congress to handle 
contracts entered into by the War Department and its decisions 
merely applied a strict construction to the grant of jurisdiction. It 
should be noted in passing that the Armed Services Board of Contract 
.Appeals, which has no such statutory basis, now accepts fund con- 
tract disputes. 143 Therefore the earlier administrative decision refus- 
ing jurisdiction was of little weight. 

Blew v. United States,’44 the next case to hold the United States 
immune from suit on a fund contract, offers a more complex question 
inasmuch as the court’s decision was based on a regulation which 
prohibited the payment of fund liabilities with appropriated moneys. 
Should the court have considered itself bound by the regulation? 

The  deference a court gives to a regulation depends to a large degree 
upon whether it is interpretative or legislative. Legislative rules are 
often procedural, intended to govern the agency’s operations. They 
are normally considered to be binding on a court if (a) within the 
general power given to the agency, (b) issued pursuant to proper 
procedure, and (c) reasonable. If we consider the regulation inBleur to 
have been legislative we see that it fails to meet (a) and (c). Authority to 
limit the Tucker Act is not within the general power delegated to the 
Department of Navy, nor is such a limitation reasonable. “Reason- 
able” in Professor Davis’ context relates both to constitutional due 
process and to the presumption that legislative bodies avoid the dele- 
gation of power to act unreasonably. Csing this double-barreled 
concept of reasonableness, it could be concluded that, once Congress 
by implication gave non-appropriated funds authority to perform 
their necessary business for the benefits of the United States, they did 
so intending to accord fund contractors the same rights that any other 
contractor with the Cnited States is given. Thus, the regulation, if 
legislative, is illegal. 

More probably, the reguiation falls into Davis’ other category: 
interpretative rules. He  states that regulations in the latter category 

14* Woog v. Cnited States, 48 Ct. CI. 80 (1913). 
143E.g. ASBCA 771, April 29, 1963, Bc.4 para. 3740, Lauris Beigh & Raymond H. Perk. 
“‘117 F. Supp. 509 (E.D. So. Car. 1950). 
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may be accorded the force and effect of laa by the courts, depending 
on the degree to u hich the following conditions are met: 

whether the court agrees or disagrees with the rule; 
the extent to which the subject matter of the rule is within 

the special administrative competence of the agency, and beyond 
general judicial competence; 

whether the rule is a contemporaneous construction of the 
statute by those who are assigned the task of implementing and 
enforcing the statute; 

(d) whether the rule is of long standing; 
(e) whether the statute has been repassed by legislators ~ h o  

knew of the rule. 145 

(a) 
(b) 

(c) 

If the regulation limiting payment for fund liabilities is considered 
to be interpretative, its basis is the early Judge .Advocate General 
opinions and Kyle, Considering it to be interpretative, it  ill be seen 
that according to Professor Davis, the court in Blew applied an incor- 
rect standard when it said that it was bound by the regulation (the 
Supreme Court in its dicta in Second Standard Oil eight years before 
Blew had made the same error). Interpretative rules are subject to 
judicial review, using the five criteria listed above. Of course factors 
(b), (c) and (e) are not present in the Blew case. Since the court 
apparently agreed u ith the rule that appropriated funds should not be 
used to pay non-appropriated fund debts and since the administrative 
interpretation was of long standing, the court in Blew might well have 
decided not to overturn the regulation since there still seem to be 
available the right to sue the fund itself. But, using the analysis above, 
the plaintiff's attorney could show that there was a marked flaw in 
the Blew reasoning. 

The  next authority to be reconsidered is Borden, 146 decided in 195 3 .  
By this time, two courts had concluded that non-appropriated funds 
could not be sued fortheir own contracts: the Circuit Court of -Appeals 
for the District of Columbia in American Commercial 14' and Nimro v. 
Davis, 148 and the United States District Court for the Eastern District 
of Virginia in Edelstein v. South Post Oficers' Club. 14' U'ithout passing 
on the merits of these opinions, there \vas now a weighty reason to 
overturn the regulation since to leave it unimpaired would be to 
preclude a plaintiff contractor from any judicial remedy. 

In Borden, the Court of Claims refused to grasp the nettle and, 
without passing on the reasonableness of the regulation or its statutory 
basis, the court concluded that the United States could not be held 
liable for a contract executed by the Exchange Service. If their deci- 

'45Davis, Administrative LaQ Text $§ 5.03-5.11 (1959). 
148116 F. Supp. 873 (Ct. CI. 1953). 
14'.4merican Commercial Co. v. U.S. Officers, 187 F.2d 91 (D.C. Cir. 1951). 
148204 F.2d 734 (D.C.  Cir. 1953). 
149 118 F. Supp 40 (E.D. Va. 1951). 
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sion was based on the belief that the regulation was binding and could 
not be challenged, the belief was mistaken, as is clear from Professor 
Davis’ rationale. If the opinion was based on the fact that the contract 
was with the Exchange Service, not the United States, the premise 
does not support the conclusion. Extensive evidence is available to 
prove that non-appropriated funds are duly authorized instrumen- 
talities of the United States, organized for its benefit, receiving con- 
gressional support, and, on occasion, turning funds into the Treasury. 
While there may be some superficial resemblance to the United 
Service Organizations and the Red Cross, these two organizations 
have corporate charters, and the right to sue and be sued in their own 
right. Based on these factors alone, the analogy, as used by the Court 
of Claims, is both hasty and inaccurate. Of course, the Court of 
Claims was, afterBordm, faced with an untenable position which was 
rapidly being strengthened by dicta from other courts depending on 
Kyle, Borden, and Bleur. 

Five years later, the Court of Claims was given an opportunity to 
redeem its error in the Pulaski Cub’50 case. From the changed em- 
phasis in the Pulaski Cub opinion, it is clear that the court had had 
second thoughts about Borden and the cases which preceded it. In 
Pulaski Cab, rather than looking to the regulation’s exculpatory lan- 
guage, the court relied on the language of the contract which said that 
the agreement was not an obligation of the United States but solely 
that of the non-appropriated fund. Was such a reliance misplaced? 
Certainly Judge Whitaker, who had dissented in Borden, did not think 
so. While Whitaker was correct in stating in his concurring opinion, 
that a contract for the benefit of a principal can be drafted to make the 
agent solely liable, he is incorrect in stating that the principal is thus 
absolved from liability. If the principal benefits from the transaction, 
he remains liable under other than agency p r i n ~ i p 1 e s . l ~ ~  Although a 
suit against the United States, under the Tucker Act, must be based 
on a contract rather than “unjust enrichment,” it should be clear that 
Whitaker’s attempt to rationalize his concurrence in Pulaski Cub is not 
as firmly grounded as it seems. Moreover, there is a serious question as 
to whether the court should have accorded any weight to the exculpa- 
tory language in the contract. 

The  court knew, as did the United States when the exculpatory 
clause was made mandatory, that non-appropriated funds were im- 
mune from suit on a contract. Therefore, the effect of the clause was to 
insure that a Tucker Act suit, the plaintiffs only other remedy, would 
be barred by mutual agreement. Thus, the effect of the clause was to 
deprive any court of jurisdiction over the contract. It is well estab- 

157  F. Supp 95s (Ct. C1. 1958). 
lS1Restatement, .4gency 5 5  141, 149, 150 (1933). 
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lished that contract provisions intended to oust courts of their jurisdic- 
tion are void as contrary to public policy.’52 Judge U’hitaker, as a 
member of the Court of Claims, had applied this principle inBeuttasv. 
United States; 153 Judge .Madden, in his concurring opinion in Beuttas, 
described the situation which led to Government’s assertion that the 
contractor could not seek redress in the court, and concluded “No 
contractor in his right mind would ever intend to do that.”’54 Such a 
statement could similarly be applied to the non-appropriated fund 
contractor u ho is presumed to have M aived all his rights to a judicial 
review of the contract. As Mr. Justice Jackson said in his dissent in 
Federal Crop Ins. Corp. v. Merrill, “It is very M ell to say that those \tho 
deal with the Government should turn square corners. But there is not 
reason u hy the square corners should constitute a one-\t ay street.” ’” 

Thus, on the basis of the analysis set forth above, neither the 
regulation nor the contract’s exculpatory language is a valid reason for 
denying that the United States is liable for non-appropriated fund 
contracts. 

However, the plaintiffs attorney must still offer a persuasive an- 
swer to the basic question: should a non-appropriated fund contractor 
be able to sue the United States if his contract is breached? Certainly 
Congress did not foresee these contractors as potential plaintiffs urhen 
it waived the United States’ immunity from suit. But, he might argue, 
is that an adequate reason for denying a contractor the right to sue? 
There is no evidence that Congress had thought of non-appropriated 
fund torts when it drafted the Tort  Claims =\ct, but courts have almost 
uniformly agreed that the waiver of sovereign immunity extends to 
such cases. Perhaps the plaintiffs attorney would use analogy as a 
useful means of solving the problem. If one considers the funds in the 
same light as government corporations, their relationship to the 
United States becomes somewhat clearer.  LVhile the  non-  
appropriated funds are not statutory creations of Congress, their ties 
to the United States are extensive enough that there is no doubt that 
they are something more than private organizations allowed to operate 
on military installations. Moreover, it can be shown, Congress has 
recognized them again and again, and that the United States seeks to 
prohibit any interference with the funds’ activities on the ground that 
they are instrumentalities of the United States. 

Keeping these basic thoughts in mind, the plaintiffs attorney might 
ask the court to consider the status of government corporations. Of the 
many corporations organized by Congress, nearly all u ere given the 

lS2Carbon Black Export, Inc \ The Monrosa, 254 F 2d 297 (5th Clr 1958),cert dmrrsed, 359 
L S 180(1959) 

15360 F Supp 771 (Ct CI 1944) 
15‘Id at 782 
‘55332  U S 380, 387 (1947) 
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authority to sue and be sued 156 and that the Supreme Court has found 
that in those instances when the congressional grant of immunity was 
not explicit, it could be fairly implied.15’ In one case involving the 
alleged immunity of one of these corporations, the Supreme Court 
stated that immunity from suit would be less readily implied than 
immunity from taxation. 15* Can this legislative and judicial policy 
against immunity be applied to non-appropriated funds? 

A direct comparison of non-appropriated funds and the typical 
government corporation is valueless because of one basic factor. 
Government corporations are explicit statutory creations, with their 
rights and liabilities set out at some length by Congress; non- 
appropriated funds are creatures of the Executive, their creators less 
subject to political pressure or judicial philosophy. However, there is 
a special type of government corporation which does offer a type for 
comparison: this is the corporation which is not a direct “emanation” 
of Congress (using Justice Frankfurter’s term in Keifer Q Keifer 159) but 
is based on a grant of authority, express or implied, in a statute. This 
type of corporation is exemplified by the Regional Credit Corporation 
whose contracts were found subject to suit inKeifer Q Keifer v. R. F .  C., 
and the United States Shipping Board’s Emergency Fleet Corpora- 
tion, held subject to suit in Sloan Ship Yard’s Corp. o. United States 
Shiping Board. 160 In both of these instances, a waiver of immunity was 
inferred, and no damage was done to their operations. 

Of course, it is one thing to say that the parents of such corporations 
are liable in contract and, another to make the United States responsi- 
ble. Yet, when one considers suits involving these “subsidiary corpo- 
rations” it is seen that the United States may sue to enforce their 
rights161 and that, on occasion the United States is sued on their 
contracts.162 Similarly, the United States has sued in its own name to 
enforce non-appropriated fund rights 163 and attorneys of the De- 
partment of Justice regularly defend suits against the funds even when 
no officer of the United States is directly involved. Certainly when the 
government corporation and non-appropriated fund look to the 
United States for help in plaintiffs’ suits, there seems to be no differ- 
ence between the two groups. Should there be a difference when the 

1 5 6 W ~ l f ,  State Taration ofGovmment Contractors 208, 209 n. 45 (1964) gives a comprehensive 

15’Keifer & Keifer v. R.F.C., 306 U.S. 381 (1939). 
ISBFederal Land Bank v. F’riddy, Ark., 295 U.S. 229 (1935). 
ISBKeifer & Keifer v. R.F.C., 306 U.S. 381, 392 (1939). 
Ieo258 U.S. 549 (1922). 

Is2Traders Compress Co. v. United States, 174 F. Supp. 649 (Ct. CI. 1947). 
IB3United States v .  Howell, 318 F. 2d 162 (9th Cir. 1963); United States v. Brethauer, 2 2 2  F. 

Supp. 500 (D. Mo. 1963); United States v. Phoenix Assurance Co., 163 F. Supp. 713 (N.D. 
Calif. 1958). 

list of such organizations. 

Renwicke v. United States, 207 F. I d  429 (8th Cir. 1953). 
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United States is sued on their contracts? The  plaintiffs attorney 
would argue that there is no valid reason for such discrimination. 

LVhat of the fact that the non-appropriated fund official mho signed 
the contract is not a “contracting officer” since he is not given a 
warrant to obligate funds of the United States? The  attorney could 
point out that the non-appropriated fund contracting officers are 
under the control and supervision of their military supervisors, and in 
many instances the contracts are themselves signed by post comrnan- 
ders. U’hat of the fact that fund money is not appropriated and does 
not come from the Treasury? Government corporations generate their 
own revenue and this does not make their funds less federal. The  fact 
that the funds have turned in more than twenty million dollars to the 
Treasury (as well as alleviating a substantial burden on the taxpayer 
by generating recreational funds which u ould othermrise have to be 
appropriated), suggests that the United States has profited more than 
a little from the non-appropriated funds’ operations. 

Who can say what the result of the hypothetical case would be? 
There is no doubt, however, that litigation with the somewhat novel 
approach outlined above, would make the immunity concept harder to 
adhere to. 

CONCLUSION 
When we consider the chain of cases that has resulted in the 

present unfortunate situation in which non-appropriated fund con- 
tractors find themselves, we might recall the words of Justice 
Frankfurter: 

contrariwise, judicial preoccupation with the claims of the im- 
mediate [case] leads to a succession ofad hoc determinations making 
for eventual confusion and conflict. There comes a time when the 
general considerations underlying each specific situation must be 
exposed in order to bring the too unruly instances into more fruitful 
harmony. 164 

The time has come for the courts to make a similar reappraisal of 
their position in non-appropriated fund contract cases. 

1 6 4 L a r ~ ~ n  v. Domestic & Foreign Commerce Corp., 3 3 7  U.S. 682 at 705, 706 (1949) (F. 
Frankfurter, J . ,  dissenting). 
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CHAPTER IV. NON-APPROPRIATED FUND T O R T  
LIABILITY 

INTRODUCTION 
If, as was said in the introduction to Chapter 11, the history of the 

conflict between state and federal government is the history of Ameri- 
can constitutional development, so an account of the sovereign’s im- 
munity from tort claims reflects, in a similar fashion, the changing 
concepts of the Government’s relationship with the individual citizen. 
The  legal trends which resulted in the passage of the Federal Tort 
Claims Act’ are far outside the scope of this chapter and familiar 
enough that they need not be repeated. It suffices to say that the Tort 
Claims ,4ct, passed in 1946, provides, with certain exceptions, that 
the United States should be liable for the torts of its agents and 
employees if a private person would be liable in like circumstance.2 
In this chapter, we will see that two basic questions have been raised 
with regard to non-appropriated fund tort liability: whether a fund 
employee is an employee of the United States within the meaning of 
the Tort  Claims Act; and, whether a fund employee can ever be a 
plaintiff under the Tort Claims Act. Although the two problems are 
best considered chronologically, there is little interrelationship be- 
tween the two series of decisions. For that reason, the issues will be 
considered in separate sections of this chapter. 

In the chapter devoted to the historical development of non- 
appropriated funds, we have seen that they had their antecedents in 
the very earliest days of the Republic. There is no evidence of any 
discussion regarding fund tort liability until the early 1940’s. Primar- 
ily, there are two reasons for the absence of materials. The first is that 
non-appropriated funds did not possess many “tort-causing in- 
strumentalities,” e.g., automobiles, until the World War I1 period. 
Secondly, until 1958, Army and Air Force non-appropriated funds 
were protected by commercial insurance policies which required that 
contested claims be submitted to arbitration. (Navy funds still have 
this protection which effectively limits the number of tort suits 
brought.) Both of these factors offer some explanation for the unusual 
absence of tort litigation until the mid 1940’s, and both explain in part 
the ever increasing number of suits brought during the last two 
decades. 

~~ 

‘Act of August 2, 1946, 60 Stat. 842, 28 U.S.C.pussim (1958). 
* 24Federul BurJournaI, Number 2 (1964), is devoted to the Federal TOR Claims Act and offers 

a thorough bibliography on problems arising under the Act, as well as articles on particularly 
troublesome topics. 
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NON-APPROPRIATED FUND TORT LIABILITY PRIOR TO THE 
PASSAGE OF THE FEDERAL TORT CLAIMS ACT 

Before separating the decisions involving employee and third-party 
tort claims, it might be uzell to lay a foundation by considering the 
earliest administrative opinions in this area, as \\.ell as the only re- 
ported case n.hich preceded passage of the Tort  claims Act. The  
earliest opinion, a 1942 ruling of the Army Judge Advocate General, 
held that non-appropriated fund employees \vere protected by neither 
state nor federal compensation la\vs and that the funds should secure 
private insurance for their employees’ p r ~ t e c t i o n . ~  During these early 
years of \\’orld \\’ar 11, there seems to have been no reluctance to fach 
litigation, as is illustrated by an opinion, from the same source, 
regarding an accident betkveen a post exchange truck and a ci\-ilian 
bus, allegedly caused by the latter: 

The resulting controversy should be settled or litigated between 
the post exchan e and the bus company as betu.een private business 

action may be taken under [the regulations pertaining to individuals 
a,ho damage Government property].* 

firms. Post Exc a ange property is not Government property and no 

\.\.bile this opinion tempts the reader to conclude that Armv au- 
thorities felt that non-appropriated funds \\.ere not to be considered 
arms of the sovereign for any purpose, such a conclusion tlies in the 
face of the immunity arguments advanced during the same period 
\vhen the funds’ contract and tax liability \\.ere being considered.’ 
This udlingness to sue and be sued in tort is made some\\.hat more 
explicable by an opinion rendered the fo l lonhg year n.hich stated 
that the head of Exchange Service, the largest of the non-appropriated 
funds, could authorize the purchase of liability insurance, even 
though exchanges could claim the “immunity available to the \Tar 
Department” \\.hen authorized to do  SO.^ Tw.0 months later, another 
opinion stated that members of the .irmed Forces could sue the 
exchange for damage since there \$.as insurance coverage and the 
insurance carriers had been instructed not to raise the immunity 
defense m.ithout authority to do so.’ 

\Yhat is apparently the first reported case involving a non- 
appropriated fund’s tort liability arose in Alabama in the early 1940’s. 
The  Alabama Supreme Court n’as faced \vith the suit of a deceased 
employee’s \\rife. She had instituted action under the state \\‘orkmen’s 
Compensation . k t ,  naming both the fund and its insurance company 

3 1  Bull J.\G 199; Accord, Id.  at 249. 
41d. at 3 5 1 .  
‘Pp. 379-383, Chapter 11, and p. 397, Chapter 111, supra. 
‘11 Bull J.\G 226. 
’Id. at 260. 
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as defendants. Lower courts had sustained the defendants’ demurrers 
which seem to have been based on sovereign immunity.8 Citing the 
Second Standard Oil case and SecondQ~ery,~ the decision ofHumphrey v. 
Poss’O stated that post exchanges, as instrumentalities of the War 
Department, partook of the latter’s immunity and could not be sued. 
Moreover, the court held that employees of the non-appropriated 
fund were employees of the United States, and, as such, were not 
covered by the state’s LVorkmen’s Compensation Act. The  fact that 
the Judge ,Advocate General of the Army had previously held that 
fund employees were not protected by the federal compensation law 
was either unknown to the court, or disregarded. 

Perhaps the most interesting aspect of this decision was the court’s 
conclusion that non-appropriated funds were immune because there 
uras no federal statute waiving their immunity. Using this rationale, 
the court was able to distinguish a number of decisions involving the 
Tennessee Valley AAuthority which, being a self-supporting opera- 
tion, was purportedly analogous to a post exchange. The  decision 
noted that Congress had given the Tennessee Valley Authority the 
power to sue and be sued, while no such authority had been given 
non-appropriated funds. In effect, the court held that from congres- 
sional silence, one might presume immunity. However, three years 
earlier in Keifer and Keifer v. R. F.  C., ’ ’ perhaps the leading case on the 
immunity of federal instrumentalities, the Supreme Court of the 
United States had inferred from congressional silence a waiver of 
immunity. To the extent that the Supreme Court in Keifr had been 
able to infer immunity from a hundred years of congressional practice, 
the same reasoning may not be applicable to non-appropriated funds. 
However, the fact remains that appropriated fund instrumentalities 
were subject to suit in tort at the time the Alabama Supreme Court 
had concluded there could be no recovery for non-appropriated fund 
plaintiffs. 

Humphrey v. Poss raises two interesting questions: why was the 
plaintiff compelled to sue, and, why was defense allowed to interpose 
the immunity argument? In response to the first question we can only 
surmise that the insurance company either refused to honor the claim 
or that the award w7as for some reason deemed insufficient. While the 
reason for the suit is of little moment, the reason for the defense and, 
the answer to the second question, is of far greater interest. We have 
already seen that the decision to plead immunity could only be made 
at the highest levels in the War Department.12 ,4 textbook sub- 

8Legal Manual, Army and Air  Force Exchange Service 6 225  (1952). 
gPp. 383-386, supra. 
IO245 ,\la. 12,  15 So.2d 732 (1943). 
’’ 306 U.S. 381 (1939). 
l 2  I1  Bull JAG 226, 260. 
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sequently prepared by the Army and AAir Force Exchange Service 
suggests that authority to use the immunity defense \F as granted only 
under the most unusual circumstances: 

The Department of the .Army is inclined to the view that ex- 
changes should, if possible, u aive governmental immuni u ith 
respect to commercial transactions and operations from m h i 3  bona 
fide assertions of liability arise. Perhaps it might be \%ell to sa , 

Exchange Service, that the Exchange Service should not take ad- 
vantage of this governmental immunity or put it foruard as a 
defense. l 3  

rather than a waiver of governmental immunity on the part o f t  rl‘ e 

T h e  text states that, in Humphrey v. Poss, the defense \$as raised 
“. . . at the direct request of the If’ar Department”14 but offers no 
reason for the exception made in that instance. T h e  fact that this case 
was an exception to the general rule that immunity ~ o u l d  not be 
invoked does not appear to be generally knon n .  .As \i ill be seen, 
subsequent decisions did not recognize that the immunity defense 11 as 
to be raised solely in exceptional situations, 

T h e  .Army and -Air Force Exchange Service text, published in 1952, 
refers to certain other tort cases, apparently unreported, in n hich the 
immunity defense was used, even though it had not been raised by the 
defendant: 

Governmental immunity of ‘Army and -Air Force Exchanges has 
been invoked by State courts upon their OM n motion in litigation 
arising in connection with insurance coverage questions. Insurance 
policies formerly purchased by Exchanges carried specific cove- 
nants by the insurance carriers that no defense based on goi- 
ernmental immuni would be asserted. The Courts, in the in- 
stances mentioned a x ove, invoked governmental immunity on their 
own motion and dismissed the cases. The result M as that exchanges 
had aid insurance premiums for coverage u hen no liability could 

of a contested claim. -4s a result of this, the insurance com anies 
covenanted to pay on such law suits only as the insure:, the 
Exchange Service, might be found liable by a judicial determina- 
tion. 

To correct this undesirable situation, agreements \+ere ac- 
complished with insurance carriers which provided that in the 
event of contested claims they would accept arbitration determina- 
tions by the -American Arbitration AAssociation in lieu of litiga- 
tion.I5 

attac K to the insurance carrier receiving the premiums in the event 

One  can only u onder if these cases, like Humphrey 11. Poss, \F ere 
decided before the Tor t  Claims -Act was passed. They probably did 
but they could have arisen any time prior to 1958, \\.hen Army and -Air 

~ 

13Exchange Senice Legal llanual, op a t .  supra note 8 a t  8 225  

I5Id 8 8  2 2 7 ,  228 .  
1 4 
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Force non-appropriated funds became self-insurers. The arbitration 
procedure seems to have been amazingly effective in that only eight 
reported tort cases, including Humphrey v. Poss, arose in the United 
States during the period that the non-appropriated funds carried 
commercial insurance. 

At this point, the chapter will be divided into two sections; the first 
of these will be concerned with non-appropriated fund tort suits 
brought by third parties, while the second will involve suits brought 
by employees or their representatives, 

SECTION A. THIRD-PARTY SUITS 

The First Two Third-party Suits 
The early years of the Korean War saw the first third-party tort 

suits brought against the United States for non-appropriated fund 
torts.16 In the first two cases, the reported facts are too sketchy for the 
reader to know that they involved non-appropriated funds; perhaps it 
is for this reason that they have been so rarely cited. The first case was 
Brown v. United States1' and involved the wrongful death of a service- 
man at a non-appropriated fund swimming pool. The United States 
relied on the Feres decision18 in which the Supreme Court had held 
that servicemen were, under certain circumstances, barred from re- 
course to the Federal Tort  Claims Act-apparently on the basis that 
their relationship with the federal government had no equivalent in 
civilian life.lg The Feres decision had also stated that when a plaintiff 
had available an alternative system of compensation provided by the 
federal government, he could not elect the Tort  Claims Act as his 
remedy. In the Brown case, however, a United States District Court 
concluded that mere employment as a serviceman was not enough to 
bar recovery, particularly when he was on leave at the time the 
Government's negligence caused his death. In effect, the court relied 
on the Supreme Court's decision in Brooks ZI. United States20 which had 
held, three years before, the servicemen were covered by the Tort 
Claims ,4ct when the injury was not incident to, or caused by, their 
military service. There is no mention made of the non-appropriated 
funds' special status in the Brown decision. 

lSThe first tort claims suit involving a non-appropriated fund was Faleni v. United States, 125 
F. Supp. 630 (E.D.N.Y. 1949) which will be discussed infru in the section devoted to employee 
suits. 
"99 F. Supp. 685 (S.D. W.Va. 1951). 
18Feres v. United States, 340  U.S. 135 (1950) discussedinfra at p. 443. 
18The Tort Claims Act states with some exceptions that the United States will be suable 

*'337 U.S. 49 (1951). 
when, under similar circumstances, a private person would be liable. 
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T h e  other case, Brewer v. United States,21 was decided a year later 
and also involved a death at a non-appropriated fund swimming pool. 
T h e  reported decision is also very terse, failing to note that the 
swimming pool was operated as a non-appropriated fund for civilian 
employees. The  United States argued that the operation \vas not a 
governmental agency. The  court held that since the pool \vas con- 
structed, maintained, and operated by government agents, as N ell as 
being under their direct control and supervision, the negligence of the 
operators fell within the ambit of the Tort  Claims A\ct. 

In neither of these decisions is there any discussion of the non- 
appropriated fund status of the pools; although the Government’s 
defense, as reported in the Brown opinion, suggests an effort to argue 
that non-appropriated funds were not agencies of the United States. .A 
footnote, since superseded, in an L\ir Force legal manual says in part: 

. . . a claim in Brown v .  U.S. 99 F. Supp. 685 (S. D. u’. Va.) for 
the death of a sailor on furlou h resulting from negligence in the 

was filed under the Tort Claims Act. udgment was granted in 

,4ct to the tortious acts of employees of non-appropriated fund 
activities was not raised. In Brewer v .  United States, 108 F. Su p. 

another issue. . . 2 2  

operation of a swimming pool t y the recreation fund of the Navy 

favor of the plaintiff but the question of t  i! e applicability of the Tort 

889 (M.D. Ga.) this defense was raised but the case was decide a on 

While a reading of the Brewer opinion gives no indication of the 
“other issue” on which the case turned, the immunity argument was 
not pressed aggressively. In fact, currently military texts, in their 
discussion of non-appropriated fund tort liability, fail to allude to 
either Brown or Brewer,23 apparently on the grounds that since the 
question of the fund’s status was hardly litigated, the cases are not 
authority for holding non-appropriated funds liable under the Tort 
Claims Plct. 

An Attempt at Immunity 
The  first opinion which reflects a clear attempt on the part of the 

United States to exclude non-appropriated funds from Tort  Claims 
Act coverage was Roger v .  E l r ~ d ~ ~  which was decided by an rllaskan 
District Court in 1954. The  plaintiff sued the United States and a 
serviceman for injuries resulting from a collision MGth a post exchange 
truck driven by the latter. The  serviceman had been assigned to the 
fund as a full-time driver. The  Government argued that, since Faleni 

2 1  108 F. Supp. 889 (M.D. Ga. 1952). 
22AFM 110-3, para. 50322, n. 62 (1 July 1955). 
2 3  See Depar tmentof thekmy Pamphlet 27-187, Military Affairs, 183-184(1963); A i r  Force 

24125 F. Supp. 62 (D. Alaska 1954). 
Manual 110-3, Civil Law, para. 50320 (1959). 
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v.  United Statesz5 had held that non-appropriated fund employees 
were not employees of the United States for the purpose of suing the 
United States, the post exchange driver could not be considered an 
employee of the United States and therefore, his negligence was not 
compensable under the Tort Claims Act. The Alaskan Court distin- 
guished Faleni on the grounds that Faleni was a civilian and the case 
had involved workmen’s compensation. iZfter reviewing Second Stand- 
ard Oil as well as Brewer and Brown, the court concluded that the 
serviceman-driver was acting within the scope of his employment and 
that the United States was, therefore, liable for his negligence. 

This opinion is subject to two interpretations: one narrow; the 
other, broad. The broad interpretation is that this case stands for the 
proposition that non-appropriated fund torts are compensable under 
the Federal Tort  Claims Act. The narrow interpretation is that the 
assignment of a serviceman to full-time duty with a non-appropriated 
fund does not remove him from the Tort  Claims ‘4ct’s definition of an 
employee of the United States. When we recall the stubbornness with 
which the Government has fought any attempt to deprive the funds of 
their immunity, it is not surprising that the latter, narrow interpreta- 
tion was selected by the Armed Forces.2e While the Service’s attitude 
is understandable and, in a limited sense, commendable-inasmuch 
as they were trying to preserve the funds’ assets-it is not clear why 
the Department of Justice chose to defend Roger v. Elrod on the basis 
that the Tort Claims Act did not apply. Presumably, the exchange’s 
insurance policy did not cover Government drivers; this presumption 
is based on the oft-stated policy that insurers would be required to 
litigate such claims on the merits. Whatever the rationale for the 
Department of Justice decision, we shall see that within a few years 
they had reversed themselves. 

Two State Decisions Involving Non-Appropriated Fund Tort Liability 
In the discussion of Edelstein v .  South Post Oficers’ Club,27 it was 

noted that when a suit is brought in a state court against a non- 
appropriated fund or its officers or employees, the United States may 
move for removal to the appropriate United States District Court. 
However, this is not always done, as is illustrated by the n e 5  two 
decisions. 

In Brame v. Garner2* the plaintiff sued the Fort Jackson Officers’ 
Open Mess and the patron who had assaulted him there. The  Mess, 
sued as an unincorporated association, made a special appearance, 

2 5  125 F. Supp. 630 (E.D. N.Y. 1949). 
2eE.g. Army Regulation 23C-8,. para. 18f. 
*‘118 F. Supp. 40 (E.D. Va 1951). 
l e 2 3 2  S.C. 158, 101 S.E.2d 292 (1957). 
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arguing that Second Standard Oil had declared non-appropriated funds 
to be instrumentalities of the United States, and that \Var Department 
regulations stated that such instrumentalities were immune from suit. 
-\ similar affray in California led to the decision in Alred v. Camp Irwin 
Non-Com OfJicers’ Open Messz9 in uhich a similar defense was advanced. 
In both instances the state Supreme Courts duly respected the alleged 
immunity on the basis that “federal law” (i.e., departmental regula- 
tions) made non-appropriated funds immune. Unfortunately, both 
courts fell into the same error; their opinions confused their lack of 
jurisdiction over non-appropriated funds, which as part of the De- 
partment of Defense are not suable entities, M.ith the thesis (by no\$ 
disregarded in federal courts) that the funds nere  not suable because 
the United States had not consented to suit. It  is obvious that the state 
courts felt that non-appropriated funds torts \$’ere not compensable in 
any forum; the cases cited make this clear. American Comrner~ial ,~~ 
Edel~tein,~’ and even Daniels32 can be interpreted to stand for the 
proposition that suits against the funds must be brought against the 
United States; while the court’s use ofBorden 3 3  and S e c o n d Q ~ e y , ~ ~  as 
well as the spurious argument that “since regulations say they are 
immune, they must be,” make it clear that these courts Lvere consign- 
ing tort plaintiffs to the limbo created for non-appropriated fund 
contractors. 

In all fairness to the Departments of Justice and Defense, it should 
be noted: that neither of these two state suits were defended by United 
States Attorneys; that there is no evidence that the defense tactics 
were dictated by either of the two departments; and that, apparently, 
these cases were not used by the United States to bolster the immunity 
argument in subsequent cases. Both cases arose a t  a time Lvhen the 
clubs urould have been covered by public liability insurance. It is quite 
possible that the defendants were represented by insurance com- 
panies; in such an instance, of course, the immunity defense should 
not have been used without Governmental approval. Perhaps the 
“why” of the defense is not as important as the fact that these two 
cases, by their nature, lent little strength to the camp which attempted 
to keep fund torts out of Tort  Claims Act coverage. 

29 156 Cal. App.2d 574, 319 P.2d 654(1958);d Richardson v .  United States. 226 F. SUDD. 49 
L a  

(E.D. \-a. 1964; 
30.\merican Commercial \ .  U.S. Officers, 187 F.2d 91 (CCA D.C. 1951). 
31 Edelstein I .  South Post Officers’ Club, 118 F. Supp. 40 (D.C. Va. 195 I ) .  
32Danie l~  v .  Chanute .\ir Force Base Exchange, 127  F. Supp. 920. (E.D. Ill. 1955)discussed 

33Borden v.  United States, 116 F. Supp. 873  (Ct. CI. 1953). 
34Cnited States \ .  Query, 1 2 1  F.2d 631 (4th Cir. 1941), ufirmrng 37 F. Supp. 972 (E.D. 

rnfra at p. 442. 

So.Car. 1941). 
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Fund Torts Are Within the Ambit ofthe Tort Claims Act 
In the tort area, federal judges have become less and less prone 

to accept non-appropriated fund immunity arguments. In Grant v. 
United States,35 a business invitee sued the United States for injuries 
sustained when he fell down the unlighted stairs of a ship’s service 
store. He alleged that the proximate cause of the fall was the failure of 
the fund’s military manager to check the lights. In 1949, nine years 
prior to the Grant opinion, the same court (the U.  S. District Court for 
the Eastern District of New York), had held in F ~ l e n i ~ ~  that a fund 
employee was not an employee of the United States; the effect of the 
decision was to allow Mrs. Faleni to institute a suit under the Tort 
Claims Act, although she had already received workmen’s compensa- 
tion. Now, the United States argued that Faleni meant that the 
manager’s negligence was not the negligence of an employee of the 
United States. The court was not persuaded and, following the rea- 
soning in Roger v. Elrod3? without citing it, concluded that the ex- 
change officer, when performing official duties, was an employee of 
the United States. The  decision was affirmed on although 
the Government was told it could seek recovery from the fund’s 
insurer. 

Holcombe v. United States3’ involved a suit brought by a fund em- 
ployee and, as such, will be discussed in the next section of this 
chapter. At this point it suffices to say that the Holcombe decision, 
rendered on April 18, 1960, caused a complete reappraisal by the 
policymakers a t  the Department of Justice, who less than three 
months later, wrote the following letter to the Judge Advocate Gen- 
eral of the ,4ir Force: 

As you know, the United States has, from time to time, been 
sued under the Federal Tort Claims Act for damages caused by the 

that Act defines an 
emplo ee of the government as a rson ‘actin on behalf of a 
federa r agency,’ and the Military Zpartments ave been of the 
view that a non-a propriated fund instrumentality is not a ‘federal 

p\rase (ibid). The Justice Department has always had serious 
doubts as to the soundness of that contention and our doubts have 

E 
a ency’ within t R e meaning of the Act’s definition of the latter 

35 162 F. Supp. 689 (E.D. N.Y. 1958). 
3EFaleni v. United States, 125 F. Supp. 630 (E.D. S.Y. 1949). 
3 7 1 2 5  F. Supp. 62 (D. Alaska 1954) discussed at p. 430-431,supra. 
3 8 2 i l  F.2d 651 (2d Cir. 1959). 
3 9 2 i i  F.2d 143 (4th Cir. 1960). 
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been the subject of considerable correspondence and discussions 
betu,een our Departments; in fact, durin the past year, Justice 
Department attorneys informally conferreg \\.ith representatives of 
the hlilitary De artments \vith regard to a legislative proposal 

Severtheless, and despite our doubts on the point, \ve have 
consistently advanced the vielvs of the Jlilitary Departments be- 
fore the courts, but u.ithout success. Until recently there have been 
no definitive decisions by the ap ellate courts on the point. How.- 
ever, the issue \\.as squarely be f ore the Court of .Appeals for the 
Fourth Circuit in United States v. Holcombe, 277 F. 2d 143 
(decided .April 18, 1960); there the Court, in a logical and forceful 
opinion, rejected our contentions and held the United States an- 
slverable in damages, under the Federal Tort Claims .\ct, for the 
negligence of an employee of a non-appropriated fund instrumen- 
tality. There \vas an equally strong opinion by the District Court 
belo\v (1 76 F. Su p. 297) ivhich the Fourth Circuit here affirmed. 

The Holcombe s ecisions, plus the recent decision of the Court of  
-Appeals for the Second Circuit in Grant D. United States, 27 1 F. 2d 
65 1 (\\.here the Court, affirming the trial judge’s determination that 
the United States is liable for the negligence of an employee of a 
ship’s service store, held that liability insurance carried by the 
ship’s service store inures to the benefit of the United States even 
though the United States \\.as not specifically named as an insured), 
as \\.ell as the other cases \vhich rejected our contentions (e.g., 
Daniels v .  Chanute Air Force Base Exchan e ,  1 2 7  F. Supp. 920 (E. D. 
Ill.); Roger D. Elrod, 125 F. Su p. 62 ( B . .Alaska); Brewer D. United 
States, 108 F. Supp. 889 (33.8  Ga.), demonstrated the futility of 
pressing the point any further. .And, the Solicitor General, upon 
full consideration of the matter, has determined not to seek Su- 
preme Court revie\\. of the Holcombe decision. Therefore, our De- 
partment \ \ d l  no longer contend, in cases of this kind, that non- 
a propriated fund instrumentalities are not federal agencies \\.ithin 

In the ast, regulations of the .Military Departments governing 

tivities, such as ost exchanges, ship’s stores, o ficers’ clubs, and 
the like, requireithat public liability insurance be procured at the 
expense of such funds, so that judgments and compromise settle- 
ments resulting from tort claims arising out of their activities \\.ere 
not a burden upon the public treasu or the appropriations of the 
Military Department concerned. T x is \vas consistent with the 
traditional policy that these activities are operated and maintained 

rimarily from their o\vn receipts and savings, and are intended to 
!e self-sustaining. I assume that the Holcombe and other like deci- 
sions \\i l l  not result in a modification of that olicy insofar as the 
payment of claims is concerned. It is m un B erstanding that the 
non-a propriated fund activities of the Jepartments of the .\rmy 

and that the payments of tort claims, xvhether by judgment or 
compromise, \vi11 be made through its funds. 

.Accordingly, unless you advise to the contrary, our Department 
\\.ill transmit to you judgments as \\.ell as court-approved com- 

designed to reso P ve the problem. 

t R e meaning of the Federal Tort Claims 

the estab P ishment and operation of non-appro riated fund ac- P 

and o P the .iir Force have no\v adopted a program of self insurance 
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romise settlements for processing for payment out of such funds in 
Future cases arising from the negligence of employees of non- 
appropriated fund activities.40 

Presumably, similar letters were sent the other Judge Advocates 
General, and no further defenses on the basis that these employees 
were not federal employees would be entered. This change in policy is 
reflected in the recent case of Fournier v. United States41 in which a 
decedent’s husband and daughter brought suit under the Tort  Claims 
Act for her wrongful death due to the alleged negligence of the 
employees of the Officers’ Club at Fort Jackson, Mississippi. The  
evidence established that the employees had continued to serve Mrs. 
Fournier liquor after her intoxication had become apparent and that 
the fall which caused her death was due, in part, to the club‘s failure to 
replace an exterior light. No effort was made to argue that the club 
employees were not employees of the United States. 

&At this point, one might well wonder why the United States fought 
such a stubborn battle to exclude non-appropriated funds from Tort  
Claims ,Act coverage, particularly in light of the Army’s long standing 
policy that questions of liability would be litigated. One reason might 
be the Faleni case which, in a somewhat different context, had held 
that fund employees were not employees of the United States and was 
the first non-appropriated fund case involving the Tort  Claims *Act. 
(The Faleni case, while helpful to the immunity argument, received 
little subsequent support.) A second reason might be called “human” 
in the sense that few defendants hesitate to use a defense merely 
because it is of questionable value; the argument is, of course, that it is 
up to the court to determine the merit of the defense. While this is 
true, it is unfortunate that the United States \vas so reluctant to face 
judicial determinations of fund liability. A more charitable reason for 
the Government’s refusal to admit the non-appropriated fund em- 
ployees were employees of an instrumentality of the United States 
may, in part, be due to the various statutes which excluded them from 
lans  pertaining to employees in the Civil Service of the Federal 
G o ~ e r n m e n t . ~ ~  However, this argument seems particularly weak in 
light of the Tort  Claims Act’s reference to instrumentalities of the 
United States. 

40Letter dated July 13, 1960 from George Cochran Daub, . h i s t a n t  Attorney General, 243 

4’220 F. Supp. 752 (S.D. Miss. 1963). 
4* i ic t  ofJune 19, 1952, ch. 4, $0  1, 2, 66 Stat. 138, 139asamended. July 18, 1958, Pub. Law 

85-538, 4 1, 72 Stat. 397, 5 U.S.C. 150 k, k-1. Three decisionsofthe SationalLabor Relations 
Board have concerned themselves with the funds’ status as an employer. The National Labor 
Relations Act specifically excludes the United States and wholly owned government corpora- 
tions from its operations. Act ofJuly 5 ,  1935, c. 372, § 2 ,  49 Stat. 450, as amended. 29 U.S.C. 
152(2). When union organizers have attempted to take advantage of phe Act, the NLRB has held 
that the funds, as part of the federal government, are excluded from the Act’s coverage. Manned 

AF J.4G Reporter, 1 5  (August 1 ,  1960). 
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Some Exceptions t o  the General Rule of Amenability to Suit 
\l-hile the Department of Justice’s letter had the effect of barring the 

“non employee” argument as a defense in tort suits against the United 
States, it could have been predicted that there would be exceptions to 
the rule. The  first of these is found inHainline ‘u. U n i t e d S t a t e ~ , ~ ~  a 1963 
decision of the United States Court of .\ppeals for the Tenth Circuit 
ushich u ill have far-reaching implications. The  plaintiff, driving a car 
near a civilian airport, was struck by an aero club plane being operated 
by an Air Force officer. .Aero clubs are non-appropriated fund flying 
clubs open to certain classes of authorized users of military recrea- 
tional facilities. T h e  plaintiff brought suit under the Tort  Claims . k t  
and recovered a judgment against the United States. The  Cnited 
States District Court for the District of Kansas, in its unpublished 
Findings of Fact and Conclusions of Law,44 concluded: that aero clubs 
nere  non-appropriated funds; and that a member of the fund is 
considered an employee of the fund (and, therefore, of the United 
States) kvhen engaged in authorized club activities and, as such, is 
“acting \tithin the scope of his employment.” On  this basis the court 
found for the plaintiff. It should be noted, at this point, that the 
pertinent -Air Force regulation 4 5  stated that the term “employees” 
should be construed as being synonomous with “users” when refer- 
ring to non-appropriated fund recreational operations, 

The  Circuit Court of .Appeals reversed the trial judge. The  court 
concluded that local law held that an employer would be liable for his 
employee’s negligence only if the employee u ere furthering his em- 
ployer’s business a t  the time of the act complained of. -And, although 
the stated purposes of aero clubs are to 

. . . stimulate an interest in aviation; to provide authorized 
personnel u ith an opportunity to engage in flfy; t o  develop skills in 
aeronautics and related aero sciences usejiul to  t e ir Force mission at a 
limited cost to the g~vern rnen t .~~  

The  court found that any benefit to the Government was merely 
incidental to the pilot’s personal benefit and enjoyment. Of  particular 
interest was the court’s resbnse  to the regulation which made non- 

Space Craft Center Cafeteria Workers & Local 968, Teamsters, 148 NLRB So .  129, September 
25, 1964; Civilian Cafeteria Board, 106 NLRB 39 (1953); National Food Corporation, 88 NLRB 
186 (1950). Thus,  u hile fund employees are specifically excluded from the Civil Service, they 
have most of the benefits (and disadvantages) of federal employment. E.g. Exec. Order S o .  
1 1  1 3 7 ,  29 Fed. Reg. 2 2 3  (1964) applied statutory overseas pay differentials and allowances to 
fund employees. 

4 3 3 1 5  F.2d 1 5 3  (10th Cir. 1963). 
44Civil No. LV-2100, D. Kansas, April 26, 1962. 
45.Air Force Regulation 176-8; the latest version, dated December 30, 1964, does not contain 

46.4FR 34-14 (emphasis supplied). 
this language. 
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appropriated fund users, non-appropriated fund employees. The 
opinion states: 

The regulation, however, does not propose to, nor could it, 
enlarge the liability of the United States under the Federal Tort 
Claims Act or create any new or different definition of the word 
‘employee’ as used in the 

And yet, harken back to the non-appropriated fund tort cases 
litigated in state courts, as well as to the numerous contract cases, all of 
which had been decided on the rationale that service regulations could 
limit liability! Are the two conclusions inconsistent? They are, and 
Hainline stands for the correct proposition-that administrative regu- 
lations cannot modify a congressional grant of jurisdiction. The anal- 
ogy is available to the next plaintiff who, in attempting to sue under 
the Tucker Act for a breach of contract, is told that service regulations 
preclude such suits against the non-appropriated fund and the United 
States. 

When Is a Non-Appropriated Fund Not? 
The most recent tort suit involving non-appropriated fund activities 

shows just how far the law had developed. The plaintiff in Scott v. 
United States4* was a member of an Army riding club at Fort Ben- 
ning, Georgia. He was injured in a riding accident and sued the 
United States under the Tort  Claims Act. The Government defended 
on the ground that the club was not a non-appropriated fund and 
offered the club’s constitution which had a statement to that effect. In 
its opinion, the court enumerated certain criteria which could be used 
in determining when a military club is a non-appropriated fund. Does 
a regulation say that the organization is a non-appropriated fund? 
What does the constitution say? Does the club develop skills useful to 
military? Does the club get support from appropriated funds? Does 
the military control its operations by appointing directors, approving 
contractors, or by taking over its assets on dissolution? Using these 
criteria, the court concluded that the riding club was not a non- 
appropriated fund and the United States was not, therefore, liable for 
its employees’ torts. 

Since the Scot t  opinion held that the club was not a non- 
appropriated fund it could be argued that this decision has no rele- 
vance to our discussion. But Scott  is important for two reasons: it 
illustrates one situation in which the United States will not be held 
liable for what appears to be a non-appropriated fund tort; and, the 
criteria which it sets out will doubtless be used in future non- 

4’315 F.2d 153, 156. 
48226 F. Supp. 864 (M.D. Ga. 1963). 
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appropriated fund cases since, as was noted in the first chapter, 
recreational activities are burgeoning. Usually this problem \$.ill arise 
Lvhen the United States is attempting to avoid liability for torts 
committed by a private organization. 

.A case decided early in 1964 presented the Court of Claims nrith an 
even more complex factual situation than that found in Scott. In 
Brummitt v. United States,49 the plaintiff \+as an employee of the 
United States Officers’ Open lMess, Taipei (Formosa). .Although she 
had resided outside the United States for more than eighteen months, 
the Internal Revenue Service considered her salary to be taxable on 
the grounds that it was paid by an agency of the United States.50 The  
Mess had been organized by ninety-three individuals \vho issued 
bonds to the members; profits were not turned into a Lvelfare fund; 
and the books were not audited by the Government. Membership 1% as 
not limited to servicemen, nor was the club located on Government 
property. The Mess had negotiated for a private construction loan 
and, for the first six years of its existence, the club’s membership 
retained total control over its construction and bylaws. AAll these 
indicia suggested that the Mess was not a non-appropriated fund. 
However, its constitution and bylanrs required that its administration 
be in accordance with fund regulations. Military personnel were 
assigned to the Mess. Government equipment w‘as used in its opera- 
tion, its food was imported duty free (a privilege normally accorded 
only Government instrumentalities), and it v’as authorized the use of 
the post exchange and the United States Post Office. The  degree of 
appropriated fund support was so great that, in 1961, the Mess was 
expressly made a non-appropriated fund. The  salary over which the 
case arose had been paid prior to that time. The Court of Claims 
concluded that Lvhile the Mess had received an unusual amount of 
appropriated fund support, it was not a non-appropriated fund. M’hile 
the court did not explicitly set forth any guidelines, it seems to have 
used the same factors which were used in Scott. 

SECTION B. EMPLOYEE SLITS 
The First Suit 

T h e  introductory comments in this chapter noted that non- 
appropriated fund employees were not covered by federal systems of 
compensation and that, during World War 11, the purchase of private 
insurance was authorized. Apparently this system of private insur- 
ance worked without difficulty. Humphrey v .  POSS was the only re- 

43 329 F.2d 966 (Ct. CI. 1964). 
50§91 1 ofthe Internal RevenueCodeof 1954,26 U.S.C.  91 1 stated that such salaries would he 

taxable. 
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ported case until the passage of the Tort  Claims Act, after which the 
first opinion involving an employee’s suit was in 1949. Faleniv. United 
States 5 1  involved a suit under the Tort Claims Act, brought by a fund 
employee who alleged that she had been injured by the negligence of a 
Navy (appropriated fund) bus driver. The Government moved for 
summary judgment, arguing on the basis of Second Standard Oil’s 
“instrumentality” holding that a non-appropriated fund employee 
was an employee of the United States, and, that having received 
workmen’s compensation from the state of New York, Mrs. Faleni 
was barred from any further recovery. The United States District 
Court for the Eastern District of New York concluded that the non- 
appropriated fund, a Navy ship’s service store, was 

. . . merely an adjunct of and a convenience furnished by the 
h’avy Department, and that an employee thgreof is not an em- 
ployee of the United States of ,4meri~a.~* 

TheFaleni decision, as has already been seen, had a great impact on 
subsequent non-appropriated fund tort suits. As is usual in a situation 
where court and counsel are considering a novel problem, the resul- 
tant opinion is not entirely clear. The following facts do stand out: that 
the court was not willing to accept Second Standard Oil as being any- 
thing more than authority for the immunity of non-appropriated 
funds from state taxation; that the argument that service regulations 
would bar such a suit (possibly advanced) was not persuasive; and, 
that, as a matter of law, the court did not consider recovery under the 
private insurance policy as barring a subsequent suit. 

It should be noted in passing: The Government’s argument that 
Mrs. Faleni was an employee of the United States and, as such, could 
not seek recovery under the Tort Claims Act after having received 
compensation was apparently based on a number of cases involving 
the United States Employee’s Compensation Statute 5 3  which had 
held that, once an employee had elected to proceed administratively 
under that statute, he could not subsequently sue the United States.54 
A similar philosophy had been espoused in cases involving the Public 
Vessels when suits were brought by servicemen who had a 
pension plan available to them,56 as well as one suit under the Railroad 

51  125 F. Supp. 630 (E.D. N.Y. 1949). 
5 z I d .  at 632. 
5 3 A ~ t  of September 7, 1916, ch. 458, 39 Stat. 742. 
54Dahnv.  Davis, 258 U.S. 421(1922);See Also Bradyv. Roosevelt SteamshipCo., 317  U.S. 

55Ch. 428, 51-10, 43 Stat. 112, 1 1 3  (1925), 46 U.S.C. 781-790. 
56Bradley v. United States, 151 F.2d 742 (2d Cir. 1945), cert. den. 326 U.S. 795 (1946); 

575 (1942). 

Dobson v. United States, 27  F.2d 807 (2d Cir. 1928), cert. den. 278 U.S. 653 (1929). 
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Control Act j7 also brought by a serviceman.j8 In the Faleni case, the 
employee had not recovered any “federal” money under a statutory 
system of compensation but it appears that the United States \vas 
attempting to apply the same rule. The fact that the Government \vas 
attempting to expand the “election of remedies” concept during this 
period is illustrated by United States v. Brooksz9 in which the United 
States, the year before Faleni, had argued an even more restrictive 
concept: that the availability of another Governmental remedy (in the 
Brooks case, a pension plan) precluded suit under the Tort  Claims Act. 
Presumably the fact that non-appropriated fund employees were 
covered by a private (as opposed to a public) system of compensation, 
when combined with the cases that had held fund contracts not to be 
contracts of the United States, led to the court’s conclusion in Faleni 
that the single remedy concept would not be applied. It is somewhat 
surprising that the state of New York was willing to compensate 
someone who was arguably a federal employee and outside the scope 
of state coverage, particularly in view ofHumphrey c. Poss, which had 
held that fund employees were not protected by the state. M’e can only 
conclude that the insurance carrier was instructed not to raise the 
“federal instrumentality’’ argument in the state proceedings. 

Non -Appropriated Fund Employees Receive Federal Protection 
Six months after the Fqleni decision, the United States Employee’s 

Compensation Statute was substantially amended by the Federal 
Employees’ Compensation Act Amendments of 1949. 6o These 
amendments included in the definition of employees of the United 
States “employees of instrumentalities Lvholly owned by the United 
States”61 and provided that: 

The liability of the United States or any of its instrumentalities 
under this title or any extension thereof with respect to the injury or 
death of an employee shall be exclusive, and in place of, all other 
liability of the United States or such instrumentality to the em- 
ployee. , . . 62 

However, the definition of employee was unsatisfactory as far as 
the A4rmed Services were concerned. Legislation to make non- 
appropriated fund employees beneficiaries of the compensation ;ict 
was included in the Department of Defense legislative program for 

57Rai l r~ad Control hc t ,  ch. 25, 40 Stat. 451 (1918). 
jsSandoval \ .  Dabis, 288 F. 56 (6th Cir. 1923). 
59  169 F. 2d 840 (4th Cir. 1948), redd on otherground, 337 U.S.  49 (1949). 
“.Act of October 14, 1949, ch. 691, 63 Stat. 854. 
“Ch .  691 B 108(b), 63 Stat. 860, 5 U. S.C. 790(b). The legislative history makes no reference to 

Ez Ibid. 
non-appropriated funds. H.R. Rep. No. 836, 81st Cong., 1st Sess. (1949). 
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1949 and 1950 and submitted to the Eighty-First Congress.63 The 
subsequent House Report agreed that fund employees were covered 
neither by the Federal Employees’ Compensation Act nor by state 
acts.64 By the ,4ct of June 19, 1952,65 non-appropriated funds were 
required to provide employee insurance coverage equivalent to that 
provided in the state where the fund was located; benefits equivalent 
to these provided by the Longshoreman’s and Harbonvorker’s Com- 
pensation ‘4cts6 were required for Americans employed overseas. In 
1958, the Employees’ Compensation ,4ct was amended to make the 
Longshoreman’s ,4ct applicable to all fund employees; at the same 
time, this system of compensation was made an exclusive remedy by 
using the language cited p r e v i o ~ s l y . ~ ~  

Cases Which Preceded the Act 

After 1958, non-appropriated fund employees no longer had the 
Tort  Claims Act available to them as a remedy if they were injured on 
the job. Of course, the statute could not be applied retroactively, and 
this fact must be kept in mind considering cases in which the cause of 
action preceded passage of the law. The  first of these was Daniels w. 
Chanute Air Force Base Exchange 68 in which the United States District 
Court for the Eastern District of Illinois arrived at the same conclusion 
that the Alaskan court had in Roger v .  Elrod: that non-appropriated 
fund torts were compensable under the Tort Claims Act. In Daniels, 
the United States, as well as the exchange and Exchange Service, were 
named as defendants in a suit by an employee. ,411 defendants moved 
to dismiss on four grounds: failure to state a cause of action; plaintiffs 
lack of jurisdiction over them; the defendants’ lack of consent to be 
sued; and the United States’ position of not being the employer of any 
person or agency alleged to have caused the plaintiffs injury. While 
the court granted the motion to dismiss the suit against the exchange 
and Exchange Service, apparently on the grounds that they were not 
suable entities, it held that a cause of section did exist against the 
United States. The  court saw no difficulty in fitting non-appropriated 
funds within the definitions found in the Tort Claims ,4ct where 
“federal agency” is defined to include “instrumentalities of the United 
States,” 69 and “employees of the United States” include “members of 
the military or naval forces.”70 Authority for the ruling was found in 

63 S. 40006 introduced August 2, 1950. 
64H.R.  Rep. No. 1995, 82d Cong., 2d Sess. (1952). 
6566 Stat. 138 (1952), 5 U.S.C. 1SOk. 
Bechapter 18, Title 33, U.S.C. 
67P.L. 85-538, 72 Stat. 937 (1958), 5 U.S.C.4. 1SOk and k-1. 
68 127 F. Supp. 920 (E.D. Ill. 1955). 
Bg28 U.S.C. Paaim. 
‘‘28 U.S.C. 2671. 
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SecondStandard Oil, as \\.ell as some of the subsequent tort and contract 
cases. To support its motion, the United States had used Faleni and 
Keane v. United States, the latter a criminal case decided in 192 1 .  The  
Daniels opinion flatly disagreed \r+h Faleni (n.hich had held that fund 
employees \\.ere not employees of the United States) and pointed out 
that \r.hile non-appropriated funds \$.ere theoretically self-supporting, 
Congress had appropriated money for their support and, on occasion, 
had accepted their revenues into the Treasury; moreover, the .Armed 
Services’ regulations allo\r,ed for extensive support of these activities. 
Keane \[.as held to be irrelevant inasmuch as it had preceded, by tlr’enty 
years, the definitive holding in Second Standard Oil that the funds were 
instrumentalities of the United States. 

Daniels is an eminently practical decision: the court looked to see 
n.ho had allegedly causid the injury, sa\{. an agency of the Cnited 
States operated by federal officers, and disregarded the arguments 
n.hich had so  obscured the non-appropriated fund contract cases. 
.-idmittedly, the definitions in the T o r t  Claims -Act fit  non- 
appropriated funds perfectly; but the argument that service regula- 
tions precluded such a suit u’as presumably raised, as it has been in 
Faleni, and given much shorter shrift than it had received in any ofthe 
contract cases, In Daniels the Cnited States \\.as clearly hoist by its 
on’n petard. One can hardly argue that non-appropriated funds are 
immune from state taxation, as federal instrumentalities, \r.ithout 
doing serious damage to the argument that they are not federal in- 
strumentalities under the Tort  Claims .Act. Of course, since the 
United States had argued that the plaintiff \\.as not an employee of the 
Government, the Feres 7 2  decision (and other cases holding that federal 
employees u.ith another method of compensation could not use the 
Tort  Claims -Act) \{.as inappropriate. 

The  next employee n.ho sued under the Tort  Claims .Act \$.as not so 
fortunate. In Aubrey v. United States 7 3  the Faleni problem \\.as again 
raised: did recovery under \r.orkmen’s compensation bar a subsequent 
suit? After considering the 1952 Employees’ Compensation .\ct and 
its legislative history, the Circuit Court of Appeals for the District of 
Columbia concluded that compensation \$.as a non-appropriated fund 
employee’s exclusive remedy. The  follou.ing year the Ninth Circuit 
agreed in the decision of United States v. Fo?fari. 7 4  Obviously the t\rw 
courts’ disagreement u i th  Faleni n.as not based on a retroactive appli- 
cation of the statute making compensation an exclusive remedy, since 
the statute had not been passed until 1958 (some time after the acts 

“ 2 7 2  F. 5 7 7  (4th C r .  1921) discussed infru in Chapter \ - I .  
iZFeres \ .  United States 340 U. S. 1 3 5  (1950). 
73254 F.2d 768 (D.C. Cir. 1958). 
“268 F.2d 29, (5th C k .  1959)cert. den. 316 U.S. YO2 (1959) 
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uhich gave rise to the suits had taken place). However, case law can be 
applied retroactively and, by applying the reasoning found in Feres v. 
United States 75 and Johansen v. United States, 76 decided by the Supreme 
Court in 1950 and 1952 respectively, the same objective was reached. 
Justice Reed, who had participated in both Feres and Johansen, wrote 
the Aubrey opinion. 

Feres and Johansen are discussed at great length in the next non- 
appropriated fund case u.hich arose: Holcombe v. United States77 in 
which the Fourth Circuit concluded that non-appropriated fund em- 
ployees were employees of the United States. Holcombe did not involve 
the problem of whether workmen’s compensation recovery bars suit 
under the Tort  Claims Act, since there was no personal injury in- 
volved, but it did involve the application of Feres and Johansen. Mr. 
Holcombe, the civilian manager of an officers’ club, had lent his car to 
a fellow employee for a business errand and she wrecked it; he sued the 
United States for the damage done to his car. The  suit was initially 
dismissed by the District Court on the ground that the driver was not 
within the scope of her employment. O n  appeal, the United States 
argued that LMr. Holcombe’s status as a fund employee barred the suit. 
In 1958, the Fourth Circuit remanded the case for a hearing on the 
merits. 78 

At the subsequent trial the sole issue was whether the plaintiff had a 
cause of action under the Tort  Claims ’Act. ,Although the trial oc- 
curred a year before the Department of Justice letter cited supra, the 
United States conceded that Holcombe was an employee of the United 
States but argued that, as such, he could not sue. In a scholarly 
opinion, 79 the District Court divided those opinions limiting em- 
ployee suits under the Tort  Claims Act into two categories. T h e  first 
category involves those cases in which the status of the plaintiff 
differed so strikingly from his civilian counterpart that there were no 
“like circumstances” where the United States, if a private person, 
would be held liable. This type of case is illustrated by United States v. 
Brow and normally involves policemen and servicemen under strict 
discipline; in effect, public policy precludes granting them a cause of 
action against their employer since to do so would allow them to 
challenge the disciplinary system which they must accept. T h e  sec- 
ond category, and that into which a civilian non-appropriated fund 
employee might be fitted, involves those instances where a “simple 
and certain” system of relief is available to the injured person and 

75340 U.S. 135 (1950). 
70343 U.S. 427 (1952). 
“277  F.2d 143 (4th Cir. 1960). 
‘8259 F.2d 505 (4th Cir. 1958). 
”176 F. Supp. 297 (E.D. Va. 1959). 
“348 U.S. 110 (1954). 
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where it appears that since the other system \$as created by Congress 
to aid a special class, the Tort  Claims . k t  Ivould be redundant. InFeres 
v .  United States 81 servicemen were barred from suing under the Tort  
Claims ;ict because the Military Claims Act 8 2  m as available to them; 
in Johansen v .  United States 8 3  seamen xvere precluded from suit under 
the Public Yessels . k t  84 because they were covered by federal Lvork- 
men’s compensation, as, in effect, are non-appropriated fund employ- 
ees; 85 park policemen have been denied the right to sue because they 
have available a congressionally recognized relief fund. Of course, 
said the court, all the cases above involved personal injury, for \t.hich 
.Mr. Holcombe had no claim. In the Holcombe case, the United States 
was trying, in effect, to apply an extension of theFeres doctrine \\ hich 
had arisen in suits brought by servicemen for property damage87 and 
in which the existence of the Military Claims Act8* had been held to 
bar victory. T h e  court concluded that since this remedy \$as not 
available to the claimant, the reasoning in the Claims -4ct cases u as not 
germane. Moreover, it found that the Government’s use of the con- 
tract immunity cases was inappropriate on the basis that “financial 
obligations” for which the United States should not (by regulation) be 
held liable applies to business debts not tort liability. (In doing so, it 
referred to Brame v .  Garner89 as a contract case w.hen it, in fact, 
involved a tort suit.) The  court found for the plaintiff. 

\Vhen the United States appealed, the Fourth Circuit sustained the 
judgment after the Government once again argued that the United 
States could not be held liable for non-appropriated fund torts because 
it could not be sued on non-appropriated fund contracts. The  Circuit 
Court was not impressed by the dicta fromsecond Standard Oil u hich, 
they pointed out, had been decided five years before passage of the 
Tort  Claims ‘ict.  The  opinion was explicit in holding that 

.An Officers’ Jless bein an integral part of the militar 
lishment, and an agency o B the Government according to t hy e estab- usual 
meaning of the uord, and having been held to be such in other 
contexts, it is difficult to escape the conclusion that the Federal 
Tort Claims . k t  encompasses it.90 

340 U.S. I 3 5  (1950). 
82 10 U.S.C. 2 7 3 2 ,  2 7 3 5 .  
83 343 U.S. 427 (1952). 
84Ch. 428, I 1, 43 Stat. 1 1 2  (1925), 46 U.S.C. 781. 
85.4ubrey v. United States, note 7 3  supra 
86Lewis v. United States, 190 F.2d 2 2  (D.C. Cir. 1951), cert. den. 342 U.S. 869 (1951). 
87United States v.  United Services Automobile Assn. 238 F.2d 364 (8th Cir. 1956); Preferred 

Insurance Co. v. United States, 2 2 2  F.2d 942 (9th Cir. 1955), cert. den. 351  U.S. 990 (1956)reh. 
denied 351  U.S. 990 (1956); Zoula v. United States 217 F.2d 81 (5th Cir. 1954). 

8810 U.S.C. 2732, 2735. 
” 2 3 2  S.C. 158, 101 S.E.2d 292 (1957) discussedsupru at pp. 433-434. 
902i’7 F.2d 143 at 146. 
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Lowe v. United States 91 involved a suit brought by the survivors of a 
non-appropriated fund employee. The  plaintiffs had originally sought 
compensation through state channels under the provisions of the 
workmen’s compensation insurance policy. When their efforts failed, 
they sued the Government. The  United States District Court for the 
Northern District of Mississippi dismissed the suit on two bases: res 
judicata (the prior ruling in the state forum); and, in line with Aubrey 
and Forfari, the fact that the plaintiffs remedy under the policy was 
exclusive. In Rizzuto v. United States,92 decided a year later in 1961, 
the Tenth Circuit arrived at the same conclusion. 

The  Court of Claims recently had an opportunity to use its exper- 
tise in non-appropriated fund law when it was called upon to adjudi- 
cate the claim of a Navy exchange employee who sought to collect her 
compensation benefits. In Denenberg v. United States 93 the court 
granted the motion to dismiss for failure to state a cause of action 
inasmuch as there was no evidence that she had sought to collect from 
the insurance carrier. Following Aubrey, the court concluded that her 
administrative remedy was the only one available to her. Always 
willing to add a few words on its attitude towards fund contracts, the 
court said that while the Tort Claims Act 

. . I constituted a s cific waiver of sovereign immunity by the 

find no waiver of sovereign immunity regarding contracts of such 
instrumentalities, even assuming we were to find such a contract 

Government, as to t r e actions of these instrumentalities. We can 

implicit in the [Compensation] Act. . . . 94 

However, Judge Durfee, who wrote the opinion in Denenberg, was 
to say a year later in an opinion representing the unanimous view of 
the Court of Claims, that: “The United States is not liable in tort for 
acts of the exchange or its  employee^,"^^ which suggests that the court 
disagrees with Holcombe and the subsequent decisions which have held 
the United States liable in third-party suits. The  alternative conclu- 
sion is that the Court of Claims was confused. 

The  most recently reported case, a 1964 decision of a Federal 
District Court in Texas, Amarillo Air  Force Base Exchange v .  L . e a ~ e y , ~ ~  
involved a suit by an airman who was a part-time employee at the 
exchange and whose claim under 5 U.S.C. 150 k and k-1 had been 
honored by the Department of Labor. The  insurance carrier appealed 
the award on the basis that its policy’s coverage did not extend to 

91 185 F. Supp. 189 (N.D.  Miss. 1960), uffd 292 F.2d 501 (5th Cir. 1961). 
92298 F.2d 748 (10th Cir. 1961). 
93 305 F.2d 378 (Ct. CI. 1962); See also, Denenbergv. Employees’ Liability Insurance Corp. 

225  F. Supp. 461 (1963 E.D. Penn). 
94 305 F.2 378 at 380. 
g5Gradall v. United States 329 F.2d 960 at  964 (Ct. C1. 1963). 
g a 2 3 2  F. Supp. 963 (N.D.  Tex. 1964). 
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military employees, \vhether paid by appropriated or  non- 
appropriated funds. The  court agreed and it can be inferred from the 
opinion that the court concluded that such claimants are outside the 
scope of the act, primarily because an award could impair the service- 
man’s right to collect service benefits. 

CONCLUSION 
=ilthough it perhaps needs no further illustration, the record of 

these tort suits brought against the United States further reveals the 
extent to wrhich efforts were made to exclude plaintiffs from any 
judicial remedy, although the Government seemed more Lvilling to 
litigate non-appropriated fund tort liability in those instances where a 
private insurer Lvould pay any judgment. ”hen a plaintiff mas seeking 
to supplement a compensation award every possible defense u as 
raised. 

It seems apparent that there would have been no change in policy 
after the Army and Air Force put their self-insurance program into 
effect, had it not been for the Department of Justice’s refusal to 
espouse what it considered to be a hopeless cause. It should be noted 
that of all the reported third-party tort suits brought against the Cnited 
States-excluding Hainline andScottg7 (which did not involve immun- 
ityper s e t t h e  only suits Lvon by the United States were tu o brought 
in state courts which did not name the United States as defendant. In 
the ten reported cases involving employee suits, the United States 
won six on the “exclusive remedy” argument and one, Humphrey v. 
P o s s , ~ ~  which predated the Tort Claims Act, on the basis of sovereign 
immunity. Of the three which the United States lost, Faleni was a 
decision that no other court ever agreed kvith; inDaniels the “exclusive 
remedy” argument was not advanced; and in Holcombe it was held that 
there was no other remedy. 

There is no reason to predict any change in judicial attitudes in 
future non-appropriated fund tort suits, nor in the Department of 
Justice’s policy in defending such suits. Normally, non-appropriated 
fund torts Lvhen committed by a fund employee, military or civilian, 
acting within the scope of his employment, u ill be compensable under 
the Tort  Claims Act although appropriated funds will not be used to 
pay the judgments. Hourever, the typical tort suit brought by an 
employee will be dismissed on the basis that he has a uniform system 
of compensation othewise available to him. 

~~ ~~ ~~ ~ 

97Hainline v. United States, 315 F.2d l j 3  (10th Cir. 1963); Scott v. United States 226 F. 

’*245 .\la. 12, 15  So.2d 732  (.%la. 1943). 
Supp. 864 (M.D. Ga.  1963). 
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CHAPTER V. NON-APPROPRIATED F U N D S  A N D  
I N T E R N A T I O N A L  LAW 

INTRODUCTION 
The  operation of non-appropriated funds outside the United States 

seems to have caused few legal problems until the mid-1950’s. The 
reason is obvious. Until the war with Mexico (1 8 4 6 1  848), American 
troops had never had occasion to operate outside their own country; 
and until World War I, those troops which were overseas were either 
in conquered territories (the Philippines and Cuba) or in areas where 
the United States was immune to any foreign interference (China). 
-4pparently the only case which antedates 1953 is that cited in the 
chapter on taxation, wherein the Attorney General opined that sutlers 
traveling with our Army in the Republic of Texas were immune under 
the terms of the international agreement.’ Since American troops in 
substantial numbers were stationed in friendly foreign nations during 
World U‘ar I, one could reasonably assume that some litigation involv- 
ing non-appropriated funds would have arisen. Unfortunately, the 
record is silent. This may be due in part to the fact that nearly all 
welfare and recreational activities overseas during World War I were 
operated by a private organization, the Young Men’s Christian As- 
sociatiom2 During the same period, the British chartered a private 
corporation to service their armies’ needs.3 While the Young Men’s 
Christian Association records concerning World War I are volumi- 
nous, none relate to their legal problems. We know only that French 
authorities allowed the Young Men’s Christian Association to import 
unlimited quantities of goods without declaration, apparently be- 
cause of the quasi-governmental character of their  operation^.^ 

During World War I1 and the decade immediately subsequent, 
very few suits seem to have been brought against non-appropriated 
funds in foreign courts. It is difficult to ascribe a reason for this 
apparent lack of controversy. In those countries we had occupied, 
there was doubt as to the non-appropriated funds’ amenability to suit.5 

‘4 Ops. Att’y. Gen. 462 (1946) discussed at pp. 375, Chapter 11, supra. 
*Taft, W. H. (ed.), Service wirb Fgbting Men (1922). In the introduction, William Howard 

Taft states that ninety percent of all overseas welfare activities were carried on in this fashion, in 
order to release troops for fighting. Besides reception rooms, resort hotels, etc., the YMCA also 
had a multi-million dollar exchange service, intended to replace the military’s canteens. See 
Mayo, That Damn Y (1920) especially Ch. VII, The Post Exchange. 

3Taft, op. cit. supra note 2, at 549. 
4LMayo, op cit. supra note 2, at 85. 
sThis  doubt was engendered by the regulations under which the occupying forces limited 

suits against them and by the prevalent American military concepts of immunity, e .g . ,  VI11 
Opinions of the Legal Advisor, Office of Military Government, Germany, 80 (1947), where 
Second Standard Oil was used to show that exchanges were part of the military establishment and 
Coleman v. Tennessee, 97 U.S. 509 (1879) and Dow v. Johnson, 100 U.S. 158 (1880), two early 
Civil War cases, were used to show that occupying military forces were not subject to local law. 
The  result? The policy that non-appropriated funds were immune from foreign taxation. 
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This is perhaps best illustrated by the American Commercial case 
which arose in Europe and in u7hich both parties \+.ere unsure of the 
proper forum. Even after our enemies were given substantial self- 
government (Germany in 1949; Japan in 195 l) ,  few suits u ere brought 
against the non-appropriated funds. 

LEGAL BACKGROUND 
Of course, the non-appropriated funds operating overseas face the 

same problems as their domestic counterparts-problems of taxation 
and regulation, and amenability to suit in tort or in contract. -4s \+.e 
have seen, all of these problems rest on one ultimate issue-whether or 
not the non-appropriated fund is subject to the jurisdiction of the 
nation in which it is located. Many factors influence the ans\+.er, 
varying from country to country, or even from one year to the next. 
'4s is true in most non-appropriated fund cases, the question is essen- 
tially one of immunity. In order to understand the present status of 
non-appropriated funds in international law, one must appreciate the 
changing concepts of immunity within which the non-appropriated 
fund overseas has developed. 

\i'hile writers may disagree as to the ultimate basis of international 
law., there seems to be little argument that the single most important 
factor in determining the international law on a given topic is the 
degree of agreement within the international community. Of the 
theories which are nearly universally accepted, one of the most an- 
cient and respected is that which holds a foreign sovereign immune 
from suit. .An early expression of this by the .American court is found 
in The Schooner Exchange v. McFaddon. As the Harvard Research Draft 
Convention on Competence of Courts in Regard to Foreign States pointed out 
in 1932: "The peaceful intercourse of states could be predicated only 
on the basis of respect for other sovereigns . . . This practical neces- 
sity of international intercourse exists to an equal degree 
[today]. . . ."E The  rule of immunity was easily applied when the 
cases involved attempts to sue a sovereign for breach of promise or 
debt, or suits in admiralty against vessels of war. Pragmatically, it had 
been agreed that immunity was a very practical answer to such efforts. 
Anything short of immunity would lead to war, or at least to unpleas- 
ant retaliation by the foreign state. 

However, the twentieth century added a number of complexities 
which did not fit the old simplistic approach. States began to 0u.n 
railways, trading companies, and merchant fleets. Xs more and more 

6 1 8 7  F.2d 91 (D.C. Cir. 1951). 
'11 U.S. (7 Cranch) 116 (1812) 
8Cornrnent on .Art. 7 ,  p. 5 2 7 .  
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commercial enterprises began to be government-owned, questions 
were raised as to whether some state activities were more sovereign 
than others, Although there was essential agreement that historically 
governmental activities (e.g., the operation of vessels of war and 
diplomatic agents) should remain immune from foreign legal action, 
there was no consensus as to the immunity of state commercial ac- 
tivities. Surprisingly, domestic attitudes toward immunity had little 
impact on foreign policy. For example, the United States had gradu- 
ally lowered the domestic immunity barrier for a hundred years 
before it declared in 1952 that, under some circumstances, foreign 
governments’ commercial activities might be sued in domestic courts. 
The  respective camps in 1952 lined up, as follows. For complete 
immunity were: the United States, British Commonwealth, Czecho- 
slovakia, Estonia, possibly Poland, Brazil, Chile, China, Hungary, 
Japan, Luxembourg, Norway, Portugal, and Germany. The  restric- 
tive theory was adhered to by Belgium, Italy, Egypt, Switzerland, 
France, Austria, Greece, Rumania, and possibly Denmark and the 
Netherlands as well as Sweden and Argent i r~a .~  It will be noted that 
those nations supporting immunity were not those which were par- 
ticularly enamored of public commercial enterprise nor were they, in 
many instances, those which accorded domestic institutions immun- 
ity. For the purpose of this paper, it suffices to say that each nation has 
a somewhat different view of immunity and that sweeping statements 
about “the generally accepted rule of international law” are particu- 
larly dangerous when referring to immunity. 

Almost without exception, the cases discovered involving non- 
appropriated funds have arisen since 1953. A number of reasons may 
account for this: the fact that until 1958 non-appropriated funds had 
commercial insurance protecting them from tort suits; the special 
relationship of the United States with its host nations; and a natural 
reluctance, on the part of foreign nationals, to sue when administra- 
tive and diplomatic channels were available. These factors still exist 
today, but one has changed in the last decade. Until 1952, the De- 
partment of State insisted that foreign governments were immune 
from suit in our courts; and, as a corollary of this policy, we had 
requested similar treatment in most suits brought against the United 
States in other nations. 

The  State Department’s volte face was announced in the famous Tate 
Letter lo  in which the Acting Legal Advisor of the Department advised 
that it would henceforth be the United States’ policy to grant 
sovereign immunity to foreign governments only when public acts 
were involved. By implication, it could be deduced that the United 

926 Dep’t State Bull. 984 (1952). 
Ibid. 
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States would be more selective in its assertion of the immunity de- 
fense.” It may be coincidental, but the volume of suits brought 
against -American non-appropriated funds overseas increased greatly 
after publication of the Tate Letter. 

The most practical approach is a country by country survey of suits 
involving non-appropriated funds; in review ing the cases, two factors 
and one caveat must be kept in mind. The  factors are: the publication 
date of the Tate Letter (1952), and each foreign nation’s attitude tolvard 
sovereign immunity. The  caveat is that there have been so feu. re- 
ported decisions that it is difficult to ascribe a pattern to them. 

THE UNITED KINGDOM 

One of the earliest cases involving non-appropriated funds arose in 
Great Britain and it is, apparently, the only one which resulted in suit 
before that nation’s courts. The  case \vas captioned Curry v. Howard 
and Caldwell. l 2  The  plaintiff, a farm laborer, \{as struck by an Ex- 
change Service vehicle driven by the defendant HoLvard, an American 
lieutenant. Curry first sought redress under the Foreign Claims 
but was advised that he should file a claim against the exchange’s 
insurance carrier. M’hen he could not satisfactorily settle his claim, he 
sued the driver and Colonel Robert Calduell, Chief of the .Air Force’s 
European Exchange Service. The  insurance company asked the Ex- 
change Service for permission to assert the defense of sovereign im- 
munity. The non-appropriated fund, hoLvever, waived the defense 
and, lvhile the result of the trial is not knou n, there is no doubt that 
the English court’s jurisdiction to hear the case \{as not challenged. 

GERMANY 
Suits sounding both in contract and in tort have arisen in Germany. 

Surprisingly, however, the earliest reference to non-appropriated 
fund status in Germany involved their liability for local taxes. In )lay 
1947, the office of .American Military Government for Germany 
rendered an opinion that non-appropriated funds a.ere not liable to 
German taxation on the grounds that they were instrumentalities of 
the \Tar Department (citing Second Standard Oil) and, thus, part of the 
Army of Occupation.14 

See Bishop, .Vew CkitedStutesPolicy LimitingForeignZmmunity, 47 .4m. J .  Int’l L. 93 (1953); 
Drachsler, Some Obwvutions on the Tute Letter 54 Am. J .  Int’l L. 790 (1960). 

‘*Civil Suit filed July 2 2 ,  1953, High Court ofJustice, Queens Bench Division, London. A11 
information regarding this case is drawn from an unpublished memorandum of the General 
Counsel of the .\rmy and Air Force Exchange Service entitled ”.\ Study of the Legal Status of 
the .\rmy and .\ir Force Exchange Systems,” (1953). 

13.\ct of January 2 ,  1942, 55 Stat. 880, 31 U.S.C. 2 2 4 d ,  as amended. 
1 4 v ~ l .  III Opinions of the Legal Advisor, Office of Military Government for Germany, 80 

(194;). 
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As waspointed out in the prior chapter on non-appropriated fund 
tort liability, the commercial insurance policies, carried by non- 
appropriated funds, normally contained a provision that in the event 
of a dispute between the claimant and the insurance carrier, arbitra- 
tion would be resorted to. This substantially limited the number of 
tort claims which resulted in suits. Of course, arbitration panels were 
not available overseas, and the result is reported in a 195 3 memoran- 
dum of the General Counsel of the Exchange Service in which, 
referring to Germany, he states: 

It a pears that in some instances, where there has been a desire to 

tion panels are not available), the defense of governmental immun- 
ity has not been asserted. In other cases, governmental immunity 
has been successfully maintained. Judges of the High Commission- 
ers' Court have, therefore, been placed in an unsup 

assuming jurisdiction for the dis osal of certain cases.15 
Unfortunately, none of these' bistrict Court opinions were re- 

ported, but one is cited in a Court of A peals decision. The cited 

were willing to acce t juris % iction: 
For the European kxchange System to dodge its responsibilities 

to set up a claims service, where just claims may fairly be heard and 
determined, by paying premiums to an insurance compan to take 

miums but deny liability on the ground that the Euro an%x- 
change System is a government agency, smacks of f r a u g s  

provi B e a forum for the claimant (American Arbitration Associa- 

tion of reco nizing the immunity of [the European rrtable xchange Ser- 
vice] from t f eir jurisdiction, yet for expedience and convenience, 

portion, set forth below, su gests anot K er reason why the courts 

care of them; and then for the insurance company to col Y ect re- 

It should be noted that the Court of Appeals held that the European 
Exchange Service was immune, inasmuch as, at the time the suit was 
initiated, there were no provisions for waiving sovereign immunity; 
subsequently such waivers were authorized. In one subsequent tort 
case waiver was authorized, possibly due to the availability of com- 
mercial insurance. 

However, in the only fund contract suits arising in Germany, 
waiver was not authorized, possibly on the grounds that since there 
was a disputes clause in the contested contracts, the plaintiffs had been 
afforded a forum. 

Both of the contract cases arose after the Tate Letter. In the first case, 
Rotterdamache Margarine Industrie v. European Exchange System, l8 the 

150p. cit. supra n .  12,  at 6. 
Berufsgenossenschaft Nahrungsmittel und Fremdenverkehr v. European Exchange Sys- 

tem, XIVCourtof .4ppeals Reports 171 at 172 (L.S. Ct. ofAppealsforthe.4lliedHighComm. 
for Germany) (1952). 

Annelese Knoll v. EES and Karl Nowak, XVII Court of Appeals Reports 222  (U.S. Ct. of 
Appeals for the Allied High Comm. for Germany) (1953). 

Landgericht, FrankfudMain, Opinion of December 6, 1956, unreported. For the data 
concerning this and most of the cases reported in this chapter I am indebted to the Foreign 
Litigation Branch of the Civil Division, Department of Justice. 
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plaintiff alleged: that the non-appropriated fund \vas a separate legal 
entity of the United States, Department of the .Army; that it \+’as 
organized as a commercial enterprise for profit; and that, operating as 
a non-appropriated fund agency, it was not within the Army budget. 
It contended that, since exchange contracts were not contracts of the 
United States, suit could be brought against the Exchange Service as a 
separate body. Of course, the plaintiffs argued that the Exchange 
Service was a commercial, not a sovereign, activity. =ilthough the 
defendant submitted all the standard arguments for immunity, l 9  the 
court concluded that the non-appropriated fund was not immune 
since the contract was explicitly not a United States Government 
contract. 

In the other case, Wuliger v. Headquarters, 7480th Supply Group 
(Special Activities) ‘O the plaintiff sued because his employment con- 
tract with an Air Force exchange had been terminated. He  used 
essentially the same argument as had been advanced in the Margarine 
case supra. However, the Labor Court in \Yeisbaden had no difficulty 
in concluding that the Exchange Service was an official (i.e., 
sovereign) activity of the United States and, as such, u a s  immune. 

FRANCE 
On June 9, 1954 the Judge dePaux (Justice of the Peace) in Dange, 

rendered a decision in the case of Billet v. Col. Stevenson, M.hich 
involved the suit of a former exchange employee, brought against the 
exchange officer for salary, accrued leave, and damages allegedly the 
result of improper firing. The  court held that since the defendant m.as 
acting within the scope of his assigned duties, he \vas acting as an agent 
of the sovereign and the court had no jurisdiction. week later, on 
June 16, 1954 the Counsel deprud’hommes (Labor Court) in Bordeaux 
considered a similar complaint in Bouchez v. Fagella, Director, Bussac 
Special Service Club. The court held that the Service Club, as a branch 
of the United States Army, had no commercial character and, that the 
court had no jurisdiction to hear the employer’s [employee’s?] com- 
plaint. The  following week, on June 2 3 ,  the same court reached a 
similar finding in Potasso v. Enlisted Men’s Club in the Person of MISgt. 
Robert Bankron. Other French cases which have held that the non- 
appropriated fund, as an employer, could not be used were Rafaovitch 
v. French Central Exchange in the Person of Director General William R. 
Brashers,21 Gerow u. French Central Exchange,22 and Alwast z‘. Manager of 

l 9  Substantial portions of both briefs are found in “Sovereign Immunity of ;\rmy and .\ir 
Force Exchange Systems from suits in Courts of Foreign Countries,” Office of General Counsel, 
Army and i\ir Force Exchange Service, July 6, 1956, 42-50. 

2oLabor Court, LVeisbaden, October 8, 1958, unreported. 
* l  Labor Court, Fontainebleau, September 20, 1954, unreported. 
2 2  Labor Court, Bordeaux, October 4, 1954, unreported. 
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the French Central Exchange. 2 3  In the latter case, a Justice of the Peace 
Court had granted a default judgment against the non-appropriated 
fundz4 but was reversed on appeal. These decisions, and that of Cohen 
Sola1 v.  French Central Exchange ,25 decided the following year, seemed 
to settle that an aggrieved fund employee could not sue his employer. 

Only one French case has been discovered involving a non- 
appropriated fund contract. In Montano v. NCO Open Mess,26 a cryptic 
Justice Department note states that the fund was found immune from 
suit on a contract. 

As was pointed out in the introductory comments, France has held 
that the sovereign is not immune from suit for commercial activities. 
O n  this basis the French courts’ refusal to accept jurisdiction when 
suit is brought against a recreational club is somewhat understand- 
able. However, as will be seen in the discussion below, Italian courts 
have considered that some non-appropriated fund activities may be 
commercial in nature. It is, therefore, not clear why the French have 
been unwilling to entertain suits against exchanges which are certainly 
the most commercial of all non-appropriated fund activities. 

JAPAN 
Only three cases arising in Japan have been discovered; all of them 

involve labor disputes. In the earliest, Tomizu Yukuwa v. Lt. Col. 
DonaldD. H 0 0 v e 1 , ~ ~  the District Court of Amori refused jurisdiction in 
a suit against the officer in charge of an officers’ club. The court, 
looking at the non-appropriated fund regulations and determining 
that the club was an instrumentality of the United States, concluded 
that the sovereign, as the real party in interest, could not be sued. 
However, in a decision later the same year (1959, Satoshi Yamaguchi v. 
Cap.  Lincoln M C K U Y , ~ ~  another District Court accepted jurisdiction in 
a suit involving a noncommissioned officers’ club at Itazuke Air Base. 
Neither the facts nor the court’s decision is available in the latter 
case. In the third suit, Suzuki v. Tokyo Civilian Open Mess,29 the 
Japanese Foreign Ministry appeared for the non-appropriated fund 
and made a suggestion of immunity which the court accepted. Since 
Japan adheres to the classical doctrine of total sovereign immunity, the 

z3Civil Tribunal, St. Nazaire, November 22, 1954, unreported. 
z4Judgment of March 19, 1954, Justice of the Peace Court, St. Nazaire. 
z5Civil Tribunal, Fontainebleau, No. 6-68 & 69of 1955, decided October 19, 1955, reversing 

2ETribunal I’Enstance, Dreux (Eure-et-Loire), July 19, 1960. 
z7Case No. 14&4of 1955, Amori District Court, February 14, 1956; No. 72, Hanrei Jiko, 

1907 (April 1, 1956); 2 Jap. Ann. of Int. L., 140(1958); reportedsubnom. In r e  Hoover, [I9561 
Int’l L. Rep., 295 (No. 23) .  

Z8Case No. Yo-26 of 1956 Fukuoka District Court, March 2 3 ,  1956; No. 84, Hanrei Jiko, 25 
(September 1, 1956). 

29Tokyo District Court, March 16, 1957, unreported. 

a judgment in absentia of Fountainebleu’s Labor Court, dated February 15, 1954. 
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Yamaguchi case, in which a court accepted jurisdiction, is an unexplic- 
able deviation. 

ITALY 
ri number of interesting cases have arisen in Italy \I hich, it \\.ill be 

recalled, has ahvays adhered to the limited doctrine of sovereign 
immunity. The  earliest reported decision, Branno v .  Ministry ofU’ar, 30 

involved a suit on a contract by a canteen concessionaire u ho appar- 
ently had been hired by a non-appropriated fund through the Italian 
Ministry of LVar. Although the United States contended that the 
non-appropriated fund uras immune, the Italian Supreme Court con- 
cluded that the contract did not involve a public act and that Italian 
courts u.ould have jurisdiction in such a situation. T o  further tarnish 
the immuni ty  image, four  default  judgments against non- 
appropriated funds were granted by the Tribunal of Naples; three 
involved a Navy Enlisted Men’s C1ub3l and one involved a S a v y  
exchange store.32 This series of decisions culminated in the case of 
Venezuelan Naval Mission v .  Bernadini and others 33  Lvhich involved the 
alleged breach of an employment contract with certain Italian citizens 
hired to Lvork in the defendant’s officers’ mess. The i’enezuelans 
contended that their non-appropriated fund contract M as immune 
from challenge. The Italian Supreme Court, as it had in the earlier 
Branno case,34 concluded that the contract \vas of a private character 
and that the rights of the parties could be adjudicated. 

CONCLUSION 
The cases described here are too fe\v, and the facts too scanty, to do 

more than suggest a few conclusions. The first of three is that u hile 
the United States has consistently argued before .American courts that 
non-appropriated fund contracts are not contracts of the United 
States, exactly the opposite approach is used in suits brought overseas. 
Suddenly, non-appropriated fund contracts are acts of a foreign 
sovereign, not challengeable in local courts. The results are as ludi- 
crous as the position adopted, and are perhaps best illustrated in the 
German Margarine case discussed supra 35 in which the plaintiff ar- 
gued that the exculpatory language of the non-appropriated fund 

duCourt of Cassation, June 14, 1954; [19551 Int’l. L. Rep., 756 ( S o .  2 2 ) .  
31Caiano v. U.S.  Navy; Dubbio v. U.S. Navy; Grutty v .  U.S.  Navy, Tribunal of h-aples, 

32Tilena v. Ship’s Store Ashore, Tribunal of Naples, January 2 5 ,  1957. 
3 3 C o ~ r t o f  Cassation, October 28, 1959; Revistadi Diritto Internazionale XLIII ( 1960)~ .  5 2 5 :  

34Court of Cassation, June 14, 1954; [I9551 Int’l. L. Rep., 756 ( S o .  22) .  
35 Rotterdamache Margarine Industrie v .  European Exchange System Landgericht, 

March 2 3 ,  1956. 

[1963] Int’l. L. Rep. 413. 

FrankfurtlMain, December 6, 1956, unreported. 
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contract and regulations, which purportedly immunized the United 
States from suit, proved that the contract was not an act of the 
sovereign. Meanwhile, the United States valiantly adduced evidence 
to show that the non-appropriated fund is an arm of the Government, 
that it was not a suable entity, and that (as a corollary) such a contract 
was an act of the sovereign. One wonders how the Court of Claims 
would have responded to such an argument. 

We have seen in Chapter I that non-appropriated funds are integral 
parts of the Government and there can be no doubt that their con- 
tracts, and torts, are sovereign acts. We have seen further that the 
publication of the Tute Letter seems to have triggered a rash of suits 
against non-appropriated funds; in 1961, the State Department and 
Department of Justice were compelled to set up a special procedure to 
handle such suits.3s However, the United States has continued to 
argue that the transactions of non-appropriated funds are public acts 
(Jure imperii) and not private ones (Jure gestionis), and may thus not 
be challenged in court. With few exceptions, notably in Italy, this 
argument has been successful. But, is it logical and does it accurately 
reflect the spirit of the Tute Letter? 

Neither of these questions is easily answered. The  question of 
limited or total jurisdiction has generated innumerable scholarly con- 
siderations, including one effort at predicting, on a nation by nation 
basis, the treatment which non-appropriated funds could expect over- 
s e a ~ . ~ ’  

The  Department of Justice shows no evidence of an intent to apply 
the Tute philosophy by waiving the immunity of non-appropriated 
funds. Assuming that this policy remains consistent, what may be 
expected of the foreign courts where such suits might be brought? If 
there is a gradual trend toward limited immunity, it is so gradual that 
in the foreseeable future the funds and the United States will continue 
to enjoy immunity in those nations which follow the classical doc- 
trine. Of course, there are bound to be judicial aberrations and “anti- 
immunity” decisions are not likely to be appealed when they do occur, 
as is illustrated by the rarity with which adverse decisions have been 
challenged by non-appropriated funds overseas. Presuming the status 
quo in those countries which adhere to the classical doctrine, no such 
presumption can attach to those nations which have already accepted 
the concept of limited immunity. Italy has held non-appropriated 

S6See unclassified instruction dated June 16, 1961, 5 3  Am. J.  Int’l. L. 5 3 3  (1962). 
37Herrod, Sovereb Immunity and Military Activities Oversea, Unpublished Thesis, Army 

JAG School (1956). Col. Herrod did not have the advantage of Department of Justice files and 
apparently based his paper on personal experience, correspondence with other Judge Advocates, 
and the analysis of foreign cases involving governmental commercial operations. Considering his 
limited sources, he is quite successful in predicting non-appropriated fund status on a country- 
by-country basis. 
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funds subject to suit; while the situation there will not change, so few 
Americans are stationed in Italy that it is doubtful that many cases \vi11 
arise. France’s position has remained anomolous; although adhering to 
the restrictive theory, her courts have persisted in considering non- 
appropriated funds immune. This may be due to the fact that all 
non-appropriated fund employees hired by the French Government 
are under an “indirect hire”38 system, which invokes liability on the 
host government, while tort and contract claims have been settled 
amicably through administrative channels. 

Although no substantial changes are predicted, as some of the 
antiimmunity decisions become known, it would not be surprising if 
they had their effect not only on foreign courts but on domestic ones as 
well. Problems involving the concept of sovereign immunity are 
particularly susceptible to a comparative lav approach and if any 
rimerican court were to attempt a new tack in non-appropriated fund 
lam,, these foreign decisions might well assume neu. importance. At 
the very least, the Government’s arguments before foreign courts 
offer the domestic plaintiff a valuable source of impeaching material. 
\T.’hile it can be argued that there are definite distinctions between the 
immunity arguments advanced overseas and those used in American 
courts, the fact remains that what is not a United States obligation in 
America undergoes a metamorphosis if subjected to an alien environ- 
ment and suddenly becomes an act of the sovereign. It is difficult to 
offer a legal reason for the difference. 

CH-APTER VI. MISCELLIANEOUS PROBLEMS 
I N V O L V I N G  NON-.APPROPRIAATED F U N D S  

INTRODUCTION 
.As we have seen, the anomolous status of non-appropriated funds 

has caused confusion in the major areas of the law: torts, contracts, 
taxation, and constitutional relationships. Prior chapters have covered 
the bulk of administrative and judicial opinions pertaining to non- 
appropriated funds, however, there remain a f eu  topics which merit 
some comment. These subjects will be considered in random order, 
the only underlying theme being the impact of non-appropriated fund 
status on various legal concepts and statutes. However, it would be 
well to start with a short discussion on the limitations, if any, of 
non-appropriated fund operations. 

~ ~~ 

38The indirect hire system is based on a contract of employment between the host nation and 
the employee, who is then directed to uork a t  an American military installation. Although the 
employee is supervised and paid by the Americans, his employer is the host gokernment. 
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CREATION OF NON-APPROPRIATED FUNDS A N D  THEIR 
AUTHORIZED ACTIVITIES 

In the chapter devoted to the historical development of non- 
appropriated funds, it was seen that co-operative stores were the 
traditional source of fund revenues. While the total assets of non- 
appropriated funds have never been published, we have also seen that 
post exchanges and ship’s stores operations are by far the largest 
contributors to recreation and welfare funds and that Exchange Ser- 
vice contributions to Army and Air Force Welfare Funds in the past 
five fiscal years have averaged fifty-six million dollars per annum. 
Money from these stores, limited sums appropriated by Congress, 
and revenue generated by various quasi-commercial activities, such as 
bowling alleys, messes, and other clubs, all serve to meet the recrea- 
tional needs of servicemen, their families, and civilian employees of 
the Armed Forces. The fact that money is available seems to account 
for the need for such activities: if there could be said to be a Parkinson’s 
law for non-appropriated funds, it would be that “Need expands more 
rapidly than the revenue available to meet it.” Yon-appropriated 
funds expand and proliferate in order to consume the revenue gener- 
ated and to produce more income to meet greater demands. 

With few exceptions, fund attempts to broaden the sources of 
income have been successful. In the chapter devoted to fund history, 
we saw that one of the earliest limitations imposed was a prohibition 
against the sale of Government pr0perty.l Subsequent decisions of 
the Judge Advocate General of the Army, made shortly after the turn 
of the century, stated that a post exchange might sell electricity to 
officers’ quarters and could rent a building, supply furnishing, and 
then establish a dormitory for transient military personnel in Ma- 
nilla.3 Certainly these activities were outside the scope of the original 
“co-operative store” concept but, Parkinson’s Law was beginning to 
operate. 

There  was, however, a limit to  what a single exchange of- 
ficer could supervise, as well as practical limitations on the amount of 
capital which could be made available for expansion. One of the 
easiest ways to meet this problem was to enter into so-called 
“concessionaire agreements” with private individuals who would con- 
tract to meet the need for services. One of the earliest allusions to this 
practice is found in an Army Judge Advocate General opinion 
written during World War I.4 Like so many of its kind, the opinion 
was concerned with the right of a non-appropriated fund to stop a 

Note 9, Chapter I1 mpu.  
2Dig. Op. JAG 1912-1917, 231 .  

J A G  Vol. I, 1917, 98. 
‘Id. at 213. 
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soldier's pay for debts; it stated that n.hile the procedure authorized 
for n ithholding money for debts to the Government u as available to 
post exchanges, it could not be used for debts to private laundries. 
Hon ever, the opinion suggested, the post exchange could contract 
u i th  the laundry and the servicemen could do business through the 
exchange, thus creating a debt in favor of the latter. Ofcourse, such an 
arrangement v a s  advantageous to the concessionaire, as v ell as to the 
non-appropriated fund, and such agreements became more and more 
common in subsequent years. The Comptroller General of the United 
States (\{.hose relationship Lvith non-appropriated funds u ill be con- 
sidered shortly) challenged the propriety of some of the Navy's con- 
cessionaire agreements and, in 1928, required that the proceeds be 
turned into the General Fund of the Treasury as hliscellaneous Re- 
ceipts.j This controversy continued as late as 1943, u hen the General 
Accounting Office advised that the receipts of a NaLy cafeteria, run 
on a concession basis, could not be retained as non-appropriated funds 
but had to be turned over to the Treasury.6 Retention of such funds 
must have been subsequently authorized since concessionaire 
agreements are often entered into by post exchanges and ship's service 
stores.' In 1947, hov,ever, the Judge Advocate General of the S a v y  
opined that messes could not be run on a concessionaire basis and, 
since then, none of the services have done so. 

APPROPRIATED FUND SUPPORT 
It will be recalled that an early statute prohibited the support of post 

exchanges and gardens Lvith appropriated funds.g LAs can be imagined, 
this prohibition has been strictly construed by the .Armed Forces. 
.Although the Judge Advocate General of the ,Irmy prohibited the sale 
of appropriated fund property to increase the funds' revenues, l o  free 
fuel and lights u ere authorized for canteens; this privilege !\.as 
subsequently extended to exchanges and their operations, although 
not to concessionaires.12 U'hile enlisted men and officers \{'ere de- 
tailed to duty in exchanges, a statuteI3 prohibited men from acting as 
officers' servants, and M as, apparently, interpreted to preclude the 

~~~ ~~~~ 

a ,  

jNB 7/\V4-13 (280114) September 25, 1928; 7 Camp. Gen. 806 (1928). 
6MS. Dec. .%-955642. March 19, 1943. 
'See, for example, the Army and Air Force Exchange Service Legal Manual which contains 

numerous forms for such agreements. 
*JAG: 11: RT:  eo: July 24, 1947. 

'OSote 1 supra. See also Dig. Ops. J h G  1912-1917, 306, in which a post commander was 
prohibited from leasing government land under terms u.hich \r.ould require the lessors to pay 
their rent to the post exchange. 

10 U.S.C. 4779, 9779. 

" 5 1  J.%G Record Book 1882-1895, 239. 
12Dig. Ops. J.%G Vol. 2, 1918, 7 .  
13.%ct ofJuly 15 ,  1870, ch. 294, 114. 16 Stat. 319, nou found a t  10 U.S.C. 3639 and 8639. 
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former's assignments to officers' messes.14 early Court of Claims 
decision, William v .  United States, l5 held that duty at an officers' club 
fell within that prohibition and that enlisted men could not be used as 
waiters. Today, officers and enlisted men are assigned to messes in 
supervisory positions only, Lvhile Navy Stewards in messes ashore are 
authorized on the grounds that they are a necessity for life aboard ship 
and, therefore, must keep current in their duties while serving ashore. 

In 1941 the Comptroller General authorized shipment of non- 
appropriated fund property via Government Bills of Lading. l 6  Sub- 
sequently, the privilege of shipping at Government rates was revoked 
on the grounds that since the Government did not become responsible 
for the non-appropriated fund's obligations, the beneficial rates could 
not be used in shipping fund property." A few months later, the right 
to use Government Bills of Lading was withdrawn without explana- 
tion.'* Yet, in recent years, non-appropriated funds have been au- 
thorized to ship cargo overseas via the Military Sea Transport Service 
at no cost, l9  and to seek the free transportation of passengers and cargo 
overseas on military aircraft. 2o Similarly, non-appropriated funds 
have had the privilege, for some twenty years, of sending telegrams at 
Government reduced rates , 2 1  While Navy ship's service stores were 
initially authorized the use of franked envelopesz2 and this privilege 
was later extended to messes,z3 only some non-appropriated funds 
presently use Government "penalty" envelopes. In 1946, Congress 
passed a law limiting Government vehicles to official uses; 2 4  less than 
a year later the Judge Advocate General of the Navy concluded that in 
view of Second Standard Oil, non-appropriated funds were an official 
Government activity and could use Government vehicles.25 Today, 
all the services, under the authority granted them by Department of 
Defense Directive 1330.2, published on January 19, 1953, accord 
non-appropriated funds extensive appropriated fund support in- 

141V Bull. J A G  278, reported Army Court Martial 280115 (1945) in which an enlisted man 
conkicted of disobeying an order to perform KP at an officers' mess defended on the basis that the 
cited statute made the order illegal. The Judge Advocate General of the .4rmy held that under 
the circumstances the order had a military purpose and was legal. 

1544 Ct. CI. 175 (1909). 
16.\.Is. Camp. Dec. B-18342, July7, 1942,citedinIBull. JAG76. SeealsoIIIBull. JAG35. 
"3 Id. 176. 
' *3  Id. 311.  The opinions referred to in notes 16 through 18 all concern post exchanges; 

I9Para. 4g (1) (c) and (2) (b), AR 55-168. 
20Paras. 4a(l), 5(bXl)(a)(6), AFR 76-15. 
2 1  Letter, Secretary of the Federal Communications Commission to the Judge Advocate 

Z2JAG: HJD: ec, December 16, 1942. 
231d.,  January 3, 1945. 
24516, P.L. 600, 60 Stat. 810 (1946), 5 U.S.C. 78. 
'"JAG: 11: RT: eo., ,May 7 ,  1947. 

presumably they were made applicable to all non-appropriated funds. 

General of the Navy, JAG: 11: HJ.M: ac, .May 1 7 ,  1944. 
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cluding the use of buildings constructed n.ith appropriated funds. 
T h e  Directive n.as subsequently implemented by Service regula- 

T h e  nature of this support is illustrated in Appendix I. 
Military installation commanders, appropriated fund employees, 
have been given the  authority to employ and dismiss non- 
appropriated fund employees,27 approve contracts,28 and provide 
sanitation, security, and fire protection.” lloreover, one regulation 
specifically states that buildings erected n.ith Exchange Sen-ice funds 
become the property of the United States.30 

This recitation of appropriated fund support has a number of 
purposes. It illustrates another aspect of our Parkinson’s Law: that as 
non-appropriated funds groki, more 11. ealthy and extensive, they look 
more and more to the United States for support. This same catalogue 
emphasizes the lack of logic implicit in attempting to treat non- 
appropriated funds as private, nongovernmental activities, n.hether 
the effort be a state’s, in attempting to tax a non-appropriated fund, or 
a plaintiffs, in attempting to sue one as a private entity. Hon ever, if 
this roster of Governmental ties emphasizes the public nature of 
non-appropriated funds, an interesting question arises. 

CAN NON-APPROPRIATED FUNDS BE AUDITED BY THE 
GENERAL ACCOUNTING OFFICE? 

In a Lvord, the .Irmed Services’ response to this question \+,auld be 
“no.” Hou ever, the United States Government Organization Manual for 
1964-65, in discussing the purposes of the General Accounting Of- 
fice, states that: 

It has responsibility for performing an independent 
Government-M ide audit of receipts, expenditures, and use of p u b  
lic funds by departments and agencies of Federal Govern- 
ment. . . . 

To carr out these functions, the Com troller General and his 
authorize 2 representatives are authorized E y la\\ to have access to 
and examine any books, documents, papers or records . . . of any 
department or e~tablishment.~~ 

In vie%, of this statement of authority, the first question to be 
answered is whether or not non-appropriated funds are public funds. 
Black’s Law Dictionary def-ines public funds as: 

An untechnical name for (1) the revenue or money of a govern- 
ment, state, or municipal corporation; (2) the bonds, stocks, or 
other securities of a national or state government. Money, u ar- 

zsE.g. .4R 21C-55; AFR 34-67. 

28.\R 60-20iAFR 147-14. 

30.1R 60-20iAFR 147-14. 
31.4t 35. 

“AR 60-2114FR 147-1.5. 

”.IR 60-10i.IFR 147-7. 
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rants, or bonds, or other paper having a money value, and belong- 
ing to the state, or to any count , city, incorporated town or school 
district. . . . [authorities cite 7 ] . . . The term applies to funds of 
ever political subdivision of state wherein taxes are levied for pubic Y purposes. , . . 32 

To the extent that non-appropriated funds are the revenue or 
money of a government instrumentality, funds are public and fall 
within both the first and second definition ofBZack. The problem is, of 
course, that these funds, while “public,” in some senses, have not been 
subjected to the same controls and safeguards as those imposed on 
appropriated funds. 

This paper is devoted to the non-appropriated fund’s ambiguous 
status, so it would serve no useful purpose to reiterate that which has 
already been said about the funds as Government instrumentalities. It 
will, however, be valuable to examine the attitude of the General 
,4ccounting Office, and its predecessors, towards them. T h e  earliest 
reported Comptroller’s decision, which concerned a Navy canteen (a 
non-appropriated fund) and an appropriated fund mess, suggested 
that both were subject to audit, although the Government would not 
be liable for any loss of money for the former.33 In 1915, the then 
Acting Secretary of the Navy, Franklin D. Roosevelt, advised the 
Comptroller of the Treasury that the latter had no jurisdiction over 
non-appropriated funds. ,4pparently the Navy was successful in its 
efforts to preclude such audits, since the next allusion to them was 
some nineteen years later when the Judge Advocate General of the 
Navy concluded that the newly organized General Accounting Of- 
fice had no more authority in this area than its  predecessor^.^^ How- 
ever, the matter was not settled until after World War 11. An unpub- 
lished decision of the Comptroller General, rendered in 1942, held 
that commissions from vending machines set up in an armory com- 
posed of 63 military men and over 10,000 civilians, could not be used 
for the former’s recreational (non-appropriated) fund and that the 
money received should be turned into Miscellaneous Receipts of the 
Treasury.35 Although the Judge Advocate General of the Army did 
not publicly disagree, the fund’s custodian was criticized for allowing 
the auditors entrance without permission of the War D e ~ a r t m e n t . ~ ~  A 
year later, the Army Judge Advocate General stated that the General 
Accounting Office had no interest in non-appropriated fund rec- 
o r d ~ . ~ ~  

3*(4th ed. 195 1). 
33  12 Comp. Dec. 678 (1906). 
3 4 0 p .  J.4G: LL 1/JF (340824), September 11, 1934. 
3 s M s .  Comp. Gen. A-51624, October 14, 1942. 
3611 Bull. J,4G 117. 
37 IV Bull. J.4G 106, which in considering the applicability of the Act of July 7, 1943, 57 Stat. 

380,44 U.S.C. 366, to non-appropriated fund records, concluded that while the approval of the 
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During the House Armed Services Committee Hearings before a 
Special Subcommittee on Resale Activities ofthe Armed Services, which n‘ere 
held in 1949, a representative of the General ,L\ccounting Office 
testified that his office felt that non-appropriated funds, particularly 
the post exchange activities, should be audited. He stated that, uThile 
the General Accounting Office had reached this conclusion during 
World War 11, the LVar Department had refused-on occasion physi- 
cally barring General Accounting Office auditors, and the Comptrol- 
ler General had not insisted.38 -L\t the conclusion of the hearings, the 
subcommittee stated that the General Accounting Office had agreed 
to forego its insistence on regular audits in return for a guarantee that 
non-appropriated fund accounting procedures would be changed to 
meet the General Accounting Office’s more stringent  standard^,^' 
and thus the matter stands today. 

PROCUREMENT 
If non-appropriated fund assets are not public, in the sense of being 

subject to audit by the General Accounting Office, then it might be 
reasonable to conclude that the various statutes which pertain to 
Government procurement do not apply to funds. This is generally 
correct but there are a number of exceptions. By administrative 
determination, the LValsh Healy has been held to apply to 
non-appropriated fund contracts on the basis that the Act states it will 
apply if the contract was executed by an agency of the United 
States.41 The  Davis Bacon Act4’ was made applicable by a similar 
decision,43 although it has been q u e ~ t i o n e d . ~ ~  One court has held the 

National .4rchives and Congress was required before the records could be destroyed, the 
General Accounting Office’s permission need not be sought. 

381949 Hearings, 3701 et seq. 
39Subcommittee Report to the Full Committee on Investigations of Resale Activities of tbe Armed Forces, 

81st Cong. 1st Sess., 3809, .4. S. Document 106 (1949). Compare S. Doc. 149, 72d Cong. 2d 
Sess. (1932). 

4049 Stat. 2036 (1936), as amended, 41 U.S.C. 35-45 (1958). 
4 1  I1 Bull. JAG 475; Accord. VI Bull. J.4G 74; In re Park Sherman Co., Dept. of Labor 

Hearing Examiner’s Dec. PC 424, Feb. 2 3 ,  1954 (10 U’H cases 140; See alsoln re United Biscuit 
Co., .4dministraror’s Dec. PC 770, April 25, 1963;But CF United Biscuit Co. v.  Wirtz, Civil 
hTo. 278-61, D.D.C., Dec. 1, 1963, 48 CCH Labor cases p. 31,517. 

4 2 A ~ t  of March 3, 1931, ch. 411, 8 1, 46 Stat. 1494 (1931); as amended 40 U.S.C. 276a. 
43Letter to the Department ofthe Army, dated March 23, 1955 from Asst. Solicitor, Dept. of 

Labor. 
44Donahue. The Davis Bacon Act and the CValsh Healy Public Contract Act: A Comparison 

of Cpverage and Maximum U’age Provisions, XXIX Law & Contemp. Prob. 488, TO1 concludes 
that this is a close question inasmuch as the .4ct refers to contracts to which the United States is a 
party and the contract immunity cases have held that fund contracts were not contracts of the 
United States. He is also troubled by the Supreme Court’s distinction in Paul v. United States 
371  U.S. 245 (1963) between appropriated and non-appropriated fund contracts. In support of 
the Department of Labor ruling supra, he cites the Phoenix Asurance case (note 46 infra) and a 
Comptroller General decision holding that the Dual Compensation Act (discussed infra at p. 
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Miller Act 4 5  applicable to non-appropriated funds contracts. In 
United States v .  Phoenix Assurance Co., 4 6  the United States District 
Court for the Northern District of California was faced with a situa- 
tion in which a private contractor had been hired to build a library 
building at an Army post. The contract forms used were United 
States Government Standard Forms but had been amended to make a 
“Special Facility Fund” the other contracting party. The  contractor 
breached; when the non-appropriated fund looked to the surety, that 
company, which had not noted the amendment in the forms, refused 
to finish the work. When suit was initiated, the surety contended that 
a building constructed by a non-appropriated fund, even though 
erected on Government property, was not a “public building” within 
the meaning of the Miller Act. Apparently, the defendant was relying 
on those cases which had held that non-appropriated fund contracts 
were not contracts of the United States while the United States used 
the tax (immunity) cases. The court concluded that since non- 
appropriated funds are arms of the Gpvernment, a fund building is a 
public building. Thus,  the United States may seek judicial enforce- 
ment of its contractual rights against a recalcitrant contractor; but 
when the role is reversed, the contractor’s only recourse is administra- 
tive. 

Yon-appropriated fund contracts are now being executed and ad- 
ministered by appropriated fund contracting officers. A recent revi- 
sion to ,4ir Force Procurement Instructions, AFPI section IV,  part 
50,47 requires appropriated fund contracting officers to enter into and 
execute contracts for construction work and architect-engineer ser- 
vices funded completely from non-appropriated funds; the only ex- 
ceptions to this rule are Exchanges and operations involving the Army 
and Air Force Motion Picture Service. An Air Force publication 
which announced the revision stated: 

This exception to the rule that contracting officers may act only 
in an advisory capacity on contracts obligating only non- 
appropriated funds was considered necessary in meeting the re- 
quirements of applicable Federal statutes (labor laws, etc.). In ac- 
com lishing such contracts, contracting officers must obtain writ- 

custodian ap roving the use of t e non-appropriated funds and 
assuring fun! availability when required for payments under the 
contract.48 

470) applied to fund employees. Apparently the article was written before the Court of Claims 
concluded in Gradall v. United States, 329 F. 2d 960 (Ct. CI. 1963) and Cockrill v. United 
States. No. 3 15-58, May 10, 1963, that the ’4ct did not apply. The author also concludes that the 
Contract Work Hours Standards Act, 5 5  101-106, 76 Stat. 357-359 (1962), 40 U.S.C. 327-332 
applies to fund contracts since it is applicable to federal public works. 

K ten s ocumentation from the appro riate AF welfare board dr fund 

‘5Ch. 642, 5 1, 49 Stat. 793 (1935), 40 U.S.C. 270. 
‘6163 F. Supp. 713 (N.D. Calif. 1958). 
“AFPI Revision 45, August 28, 1964. 
‘8XVI The T I G  Brief 11 (1964). 
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One might w.onder if a standard form government contract, signed 
by a contracting officer, and involving a “public building” erected 
n i th  non-appropriated funds, might not give the Court of Claims 
some pause, if the United States argued that this w.as not one of its 
contracts. 

The  Executive Order pertaining to non-discrimination in employ- 
ment has been applied to the and present practice indicates a 
similar application of Executive Order 10998, u.hich authorizes Gov- 
ernment employees to join labor unions.50 

CRIMINAL LAW 
L\’hen u e consider the elaborate distinctions drawn betn een ap- 

propriated and non-appropriated funds, it is not surprising that the 
confusing status of the funds tvould be reflected in the area of criminal 
la\\. Since the basic purpose of the criminal charge is to advise the 
accused of his offense M ith particularity, the most troublesome ques- 
tion involving non-appropriated funds is \vhether or not their prop- 
erty is property of the United States. Ll’hile modern criminal pleading 
has de-emphasized strict adherence to Common Law, technicalities, 
indictments still fail u hen ownership is improperly alleged. It M ill be 
seen that this problem of pleading has arisen ni th  some degree of 
regularity, as has a more basic question, the applicability of certain 
statutes \\ hich pertain to crimes against the United States. 

The earliest discovered opinion, rendered by the Judge *Advocate 
General of the .Army in 1880, states that a theft of musical instruments 
purchased u ith non-appropriated funds but used by an appropriated 
fund activity (a military band), would be a theft of public property.51 
However, thirteen years later, the same source, in talking about 
failure to pay a debt due a post exchange, concluded that 

The civil obligation not being to the United States, the failure to 
meet it cannot . , . in my opinion involve a criminal liability to the 
United States u hich may be taken cognizance of by a United States 
military court.52 

A%nd, while fraud committed by a post exchange steuard \\.as 
considered a military offense, 5 3  falsification of non-appropriated fund 
records and embezzlement of the funds Lvere not considered constitut- 
ing a falsification of public funds.54 

49Exec. Order 10925,26Fed. Reg. 1977(1961);Exec.Order 11114,28Fed. Reg.6485(1963). 
j 0 2 7  Fed. Reg. 5 5 1  (1962). 
j ’XLIV 1842-1889 J A G  Record Book 249. 
j261, 1882-95 J;\G Record Book. 479, 481. 
j3Dig. Op. J;\G 1901, 558. 
54C%10 190-1918. 17. In this regard it is entirely possible that there was no requirement 

imposed by regulation that non-appropriated fund records be kept; 26 Comp. Gen.  122  (1946) 
points out that S a v y  messes n w e  unregulated for some years. 
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And thus the matter rested until 1921 when the first federal case 
pertaining to non-appropriated fund criminal offenses was decided. 
Keane v .  United States55 was decided by the Fourth Circuit in 1921. 
The accused had been convicted of conspiring to defraud the United 
States. He appealed on the basis that the facts established that the 
fraud, if it existed, was against a post exchange, which was not within 
the purview of the statute under which he had been convicted. The 
Circuit Court's opinion seems to have turned on two issues, one minor 
and the other major. The minor point seems to have been the fact that, 
while non-appropriated funds were authorized by regulation, they 
were not required and were, therefore, basically voluntary associa- 
tions. However, the court's main reason for reversing the conviction 
was the fact that non-appropriated funds were (redundantly) not 
appropriated by Congress and, according to the court, were not public 
moneys. The latter conclusion was based on very weak authority: tu70 
World War I Board of Contract Adjustment decisions in which the 
Board had held itself lacking jurisdiction in non-appropriated fund 
contract disputes,56 and the early statute 5 7  which had held that no 
funds would be appropriated for the support of post gardens and 
exchanges. The statute, said the court, was the only reference to post 
exchanges ever made by Congress. The court formulated a test-that 
Congress must appropriate funds to maintain and operate the activity 
being defrauded, before the criminal statute would apply. O n  the face 
of it, the conviction failed to meet this standard and was reversed. 

One judge dissented inKeane, but his disagreement did not go to the 
nature of non-appropriated funds, turning on the fact that there had 
been a corrupt agreement for an officer of the United States to be false 
to his duties; using this rationale, there would have been a conspiracy 
to defraud the United States. 

Keane has been rarely cited, in any context, for two reasons: the 
Government argument that non-appropriated funds are instrumen- 
talities of the United States is not supported by the Keane opinion and, 
in the light of changing circumstances, the anti-instrumentality camp 
could not depend on its reasoning either. While Keane's rationale was 
valid at the time it was written, Congress did subsequently allude to 
non-appropriated funds, and they did become something more than 
voluntary associations as the right to organize and disband them was 
taken out of the hands of the membership and taken over by military 
commanders. Moreover, during the following two decades, starting 
with First Query 5 8  and culminating in the Second Standard Oil case,5g a 

5 5 2 7 2  F. 5 7 7  (4th Cir. 1921). 
561 War Department Board of Contract Adjustments 160 and 527 ,  discussedwpa at p. 396. 
" 2 7  Stat. 178 ( 1  892), discussed supra at pp. 365. 
58  United States v .  Query 2 1 F. Supp. 784 (E.D. So. Carolina 1937). 
59316 U.S.  481 (1942). 
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number of federal courts concluded that for some purposes at least, 
non-appropriated funds I\ ere instrumentalities of the United States. 
Thus,  like the smile of the Cheshire cat in Alice’s Adventures in Wonder- 
land, the fact of the Keane opinion remained long after its substance 
had disappeared. Today, \I hen post exchange sales are in the millions 
of dollars and the Go\ ernmental nature of non-appropriated fund 
operations is ne1er less in doubt, it seems certain tha t  the Keane 
con\ iction 11 ould not ha\ e been re1 ersed. 

This conclusion is supported by four opinions rendered in the early 
1960’s. The first, Harlm v. the United States,‘O involved crimes involv- 
ing the European Exchange Service. The  indictment \i as brought 
under 18 U.S.C. 202 and 3 7 1  uhich relate to acceptance of bribes by 
employees of the United States and conspiracy to defraud the United 
States. The defendants argued that they u ere not federal employees, 
but the Circuit Court of Appeals for the Fifth Circuit concluded that 
as employees of an instrumentality of the United States they uere  
subject to prosecution under 18 U.S.C. 202. Surprisingly, the Circuit 
Court’s opinion does not allude to the Keane rationale in its discussion 
of the conspiracy count, nor did the defendants apparently raise the 
issue. Hone \  er, the court’s opinion tied the non-appropriated fund to 
the United States so firmly that one could reasonably conclude that 
Keane had been over-ruled by implication. *A year later the United 
States District Court for ,Missouri in United States v. Brethauer M as 
called upon to consider a prosecution under 18 U.S.C.  1001, M hich 
declares it a criminal offense to make false statements in any matter 
urhich falls nithin the jurisdiction of any department or agency. In 
Brethauer the false statement related to business m ith a post exchange, 
and the defendant, relying on Keane, moved to dismiss. \Vhile the 
Brethauer opinion, M hich denied the defendant’s motion, turned in 
large part on the fact that the “false statement” statute uas  much 
broader than the statute in Keane, the court devoted an extensive 
portion of its opinion to an analysis of the nature of non-appropriated 
funds. The Court noted that ahile post exchanges do not have a 
statutory paternity, “Congress has constitutional pou er to authorize 
the adoption and legitimatization of many institutions that it may not 
have earlier chosen to sire.”62 

.After considering Second Standard Oil and the statutory enactments 
pertaining to non-appropriated fund employees, the court concluded 
that the post exchanges nere  within the jurisdiction of a federal 
agency. The motion mas dismissed and the defendant v a s  sub- 
sequently convicted. 63 

301 F.2d 361 (5th Cir. 1962), cert. denied 371 U.S. 814 (1962). 
6’214 F. Supp. 820 ( \ f . D .  \lo. 1963). 
62 Ibd.  
6 3 2 2 2  F. Supp. j03 (Lf.D. 110. 1963). 
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In a somewhat similar case, decided the same year, United States v. 
Howell, 64  the Government brought suit against post exchange conces- 
sionaires who had understated their gross receipts in order to limit 
their commission payments. \l'hile the S i n t h  Circuit dismissed those 
counts of the Lnited States' suits which were based on the False 
Claims Act," the court overruled the defendants' contention that the 
United States was not the proper person to bring the action, since the 
money allegedly due was to be paid to the non-appropriated fund. 
The  court concluded that if post exchanges were federal agencies for 
the purpose of the Tort Claims Act and enjoyed Governmental im- 
munity, they \i.ere such an integral part of the Government that the 
United States could sue to protect their interests. '\lmost the same 
reasoning was followed in an opinion covering the Government's civil 
suit against Brethauer (whose criminal prosecution is discussed supra). 
IVhile that District Court concluded that the False Claims Act did not 
apply, it left open the question of the United States' right to bring a 
civil suit. 66 

Houever,  these four decisions were thirty years in the future, and a 
number of other cases arose in the interim. In 193 1, a sailor's convic- 
tion for embezzlement of non-appropriated funds was reversed be- 
cause it was based solely on the fact that he was proven to have had 
possession of the funds and subsequently could not account for them. 
The  Judge *4dvocate General of the Navy concluded that while this 
was enough to sustain a conviction involving public money, it was not 
enough when non-appropriated funds were involved. 67 Similarly in 
1950, the Judge Advocate General of the Navy reversed a conviction 
for theft of property of the United States intended for the Naval 
Service; the property in question was whiskey, stolen from an enlisted 
men's club. The  reversal was based on the reasoning that non- 
appropriated funds are, by their nature, not appropriated, and, there- 
fore, property bought with these funds is not public.68 

However, not all prosecutions involving non-appropriated fund 
crimes failed, as is illustrated by a number of Army opinions rendered 
during iVorld War 11. Article of War 93, pertaining to theft from any 
person, was held to apply thefts from a laundry fund,69 as well as 
thefts from other funds, 70 BLlthough non-appropriated fund records 
were held to be official, in the sense that one could be convicted of 
falsifying them,'l it appears that the theft of funds could not be alleged 

318 F.2d 162 (9th Cir. 1963). 
65Act of March 2 ,  1863, ch. 67, $ 8  1 ,  3, 1 2  Stat. 696, 698, 31 U.S.C. 231 .  
66United States v. Brethauer 2 2 2  F. Supp. 500 (D. 410. 1963), ret'dforfurther brrefr. 
67C.M0 12-1931, 15. 
68MM Gregory, h'illiam Lee/,\ 17-20, March 24, 1950. 
68C.M 244621, I11 Bull. J A G  99. 
"CCM ET0 8164, IV Bull. JAG 232. 
"CAM E T 0  8164, I\' Bull. J \ G  232. 
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as a theft of public money under Article of \\.ar 94 because there u as 
no requirement that such money be turned over to the Treasury." 
Since the passage of the Uniform Code of Military Justice,13 the 
problem of alleging OM nership rarely arises because the punishments 
for theft from a nongovernmental entity are the same as those in cases 
involving thefts from the United States. l4 

O n  occasion, the right of the military to use enlisted personnel in 
certain types of non-appropriated funds has been questioned. The 
problem arises in a criminal context u hen an individual, accused of 
disobeying a lauful order, defends on the basis that R.S.  1322 ,15  
Lvhich prohibits the use of enlisted men as servants, makes the order 
illegal. In \Yorld \T'ar 11, a soldier, who raised this defense, \\'as 
convicted of disobeying an order to perform K. P. at an officers' mess. 
In 1945, the Judge ;\dvocate General of the .Army concluded that, 
nhile it appeared that the soldier \\.as being called on to act as a 
servant, he u as in fact being used in furtherance of a military purpose 
and the order \t as therefore legal. '13 ,A similar decision \t as reached by 
the Court of Alilitary .Appeals in 1955.77 

NON-APPROPRIATED FUND PROBLEMS INVOLVING 
RETIRED MILITARY PERSONNEL 

Section 212a of the Economy Act of June 30, 1932, as amended,l* 
also knou n as the Dual Compensation Law, provides that a commis- 
sioned officer, if retired from the federal service and continuing to 
\ \ m k  for the Government in another capacity, cannot earn more than 
an aggregate of ten thousand dollars from the two sources. The clear 
purpose of the la\$. is to limit Government employment expenditures. 
Of course, the question arises as to kvhether or not a retired service- 
man, employed by a non-appropriated fund, is subject to the AAct. In 
1934, the Judge .Advocate General of the Navy concluded that the -Act 
did not apply because the individuals who hired non-appropriated 
fund employees did not have the authority to hire Government em- 
ployees. l9 The same opinion used the fact that the Comptroller of the 
Treasury m'as not concerned lvith non-appropriated funds as further 
evidence that the Act did not apply. \That the Navy failed to realize 
was the fact that the Comptroller was definitelv interested in the 

72C.\1 33085, \'I11 Bull. J.\G 1 3 .  

7 4  See generally .\C\14374Bergin, 7 (31R 501, 5 2 8  (IYjl)(dissent)\vhich while it involves a 
trial under the .\rticles of \Var, discusses the ownership of non-appropriated fund property. 

7 5  10 U.S.C. 3639 and 8639. 
76C.\1 280115 11. Bull. J.\G 2 7 8  (1945). 
77CTnited States v. Robinson, 6 U.S.C,M,.\. 347, 20 C.11.R. 63. Compare United States \ .  

7 8 . \ ~ t  ofJune 30, 1932, ch. 314, I 2 1 2 ,  47 Stat. 406, as amended, 5 L.S.C.  59a. 
79C.\I0 9-1934. I O .  

7310 U.S.C. 801. 

\Voolbright, I 2  U.S.C.LI..\. 450, 3 1  C.1I.R. 36, inwhichtheissue\vasraised butnotdecided. 
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expenditure of retired pay which was, of course, appropriated money. 
Two years later, the Comptroller held that the Act did apply to 
employees of the Naval Academy laundry, a non-appropriated 
fund; 8 o  the following year, he reaffirmed his opinion and, when his 
ruling was challenged before the Court of Claims in the case ofSullivan 
9. United States, 82 the court agreed that the Act applied. In an unpub- 
lished opinion rendered in 1940, the Comptroller extended the Act’s 
application to post exchangeP but was compelled to reaffirm it five 
years later.84 In 1946, he made it clear that the ,4ct also applied to 
Navy messes ashore (i.e., officers’ clubs).85 

One could conclude, from the number of rulings required, that the 
Armed Services did not make any effort to bar retired personnel from 
non-appropriated fund employment but preferred to interpret each 
ruling as applying only to the individual concerned. However, this 
was not the case; both the Army and Navy announced their decisions 
to their subordinate units and concluded that the Act did apply to all 
non-appropriated funds. 86 However, it appears that retired personnel 
were still hired by non-appropriated funds and that, short of periodic 
auditing of retired pay records, no steps were taken to advise retirees 
of the problem. 

As a result of an audit, money was withheld from the pay of a 
retired Colonel, McFarland Cockrill, who was employed by the Fort 
Sam Houston (Texas) Golf Club, and from a retired Captain, Glen P. 
Gradall, an employee of the Army and Air Force Exchange Service. 
Both sued the United States in the Court of Claims, and both cases 
were decided on the same day, May 10, 1963. The  shorter but more 
comprehensive opinion was Gradall v. United States, 87 in which the 
court held that the Dual Compensation Law did not apply to non- 
appropriated fund employees. As usual in such cases, the court began 
its decision with a review of Second Standard Oil and concluded that 
non-appropriated funds were instrumentalities of the United States. 
It then proceeded to examine the regulation, pertaining to the Ex- 
change Service, which said in pertinent part: 

The United States is not responsible for contract, tort and com- 
pensation claims against the Army and Air Force Exchange Sys- 
tems and has not waived its immunity from suit on those claims. 
Any claim arising out of the activities of the Army and Air Force 

17 Comp. Gen. 786 (1938). 
19 Comp. Gen. 191 (1939). 

**92 Ct. C1. 154 (1940). 
83MS Dec. E%-10668, August 2, 1940. 
84 24 Comp. Gen. 77 1 (1945). 
8526 Comp. Gen. 122 (1946). 
8sII Bull. J A G  373 (1943); Id. at 465 (1943); JAG: 11: HTS: mh. December 19, 1946. 
87329 F.2d 960 (Ct. CI. 1963). 
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Exchan e S stems shall be payable solely from non-appropriated 
funds. 8 8  

The court also noted the regulation 8y and statute yo which extended 
unemployment compensation benefits for federal employees to non- 
appropriated fund workers. Then,  the Gradall reasoning becomes 
questionable. The  court noted that non-appropriated fund employees 
cannot sue the United States under the Tort Claims Act or Federal 
Employees’ Compensation and cited Aubry ZI. Unitedstates and 
Denenberg w. United Statesy2 as its authorities. Of course, the implication 
from these cases, \vhich had held that an employee’s only recourse is 
against the instrumentality and its insurer, is that the “immunity 
clause” cited in the regulation above, is correct as it applies to employ- 
ees. Il’hat the court fails to mention is the fact that suits by non- 
appropriated fund employees against the United States have failed 
because, like other employees of the United States, they have avail- 
able to them another remedy which is exclusive. If non-appropriated 
fund employees Lvere not employees of the United States, they would 
of course be able to sue the United States under the Tort  Claims A4ct, a 
fact which the Court of Claims chose to disregard. Moreover, while 
the court cites The  . k t  of June 19, 1952,93 which states interalia that 
the provisions of the Federal Employees’ Compensation Act will not 
apply to non-appropriated fund employees, the court fails to refer to 
Public Law 85-53894 which, in 1958, gave the United States jurisdic- 
tion over non-appropriated fund employees claims by placing them 
under the Longshoremen’s and Harbor IVorker’s L k t .  The  court 
continues its attempted buttressing of the regulation by referring to 
the fact that the United States is not liable for non-appropriated fund 
contracts and by citing its very questionable conclusion in Pulaski 
Cab y 5  that non-appropriated funds are similar to the Red Cross and 
the United Service  organization^.^^ While it is true that non- 
appropriated fund contracts have been persistently held not to be 
contracts of the United States and by implication, non-appropriated 
fund employees are therefore not employees of the United States, the 
contract cases are of questionable validity and are not determinative of 
the issue. 

** AR-6&10/AFR 147-7.4, Exchange Service, dated August 2 ,  1960, Section l(7)cited at 329 
F.2d 960 a t  963. The new regulation issued on January 30, 1964, no longer contains this 
statement. 

*’E.g. AR 60-21, AFR 147-15: 
90§1501. 68 Stat. 1130(1963), 4 U.S.C.  1361. 
“254 F.2d 768 (D.C. Cir. 1958). ’* 305 F.2d 378 (Ct. C1. 1962). 
9 3 . 4 ~ t  of lune 19, 1952, ch. 4, $ 6  1, 2 ,  66 Stat. 138, 139, as amended, July 18, 1958, Public 

94P.L.  85-538, 7 2  Stat. 397 (1958), 5 U.S.C. 150k, k-1. 
g5Pula~ki  Cab Co. v. United States 157  F. Supp. 955 (Ct. C1. 1958). 
96See 26 Comp. Gen. 192 (1946), which, by implication, distinguishes such groups from 

Law 85-538, 5 1, 72  Stat. 397. 5 U.S.C. 15Ok.-l. 

non-appropriated funds. 
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While the court's reasoning in Gradall has some semblance of valid- 
ity up to this point, the next statement that the court makes, to 
substantiate its reasoning, is flatly incorrect: "The United States is not 
liable in tort for acts of the Exchange or its  employee^."^' While this 
statement is true if one is speaking of employee suits, and is a correct 
summary of the Government's pre- 1960 position with regard to 
third-party suits, the position was explicitly disavowed by the De- 
partment of Justice in their letter to the Judge Advocate General on 
August 1 ,  1960, because federal courts refused to accept the argu- 
ment. Moreover, the Court of Claims was familiar with the third- 
party tort suits since, in Denenberg v. United States,98 cited in the 
Gradall opinion, they had been compelled to consider the tort deci- 
sions in arriving at their decision.99 

This is the heart of the Gradall opinion and its reasoning is seriously 
flawed. The opinion concludes by noting that its reasoning, which 
purportedly detects a trend establishing that non-appropriated fund 
employees are not federal employees, does not supply a wholly defini- 
tive answer. It then looks to the legislative history of the Economy Act 
and decides that the Act's purpose was to preclude dual payments, in 
excess of ten thousand dollars, from appropriated funds. While this is 
true, the fact remains that the Act was intended not only to limit 
payments to such dual employees, 'but also to discourage dual em- 
ployment and to make the second position available to someone else. 
Although the Dual Compensation Law may have little relevance to a 
Government thirty years removed from the Depression, its sub- 
sequent amendments in 1954, 1955, 1957, 1958, and 1964 illustrate 
the fact that Congress still considers it a useful tool in limiting Gov- 
ernmental expenditure. In light of the fact that the ,4ct applies to 
Government corporations, which have a degree of juridicial inde- 
pendence far greater than non-appropriated funds, it is doubtful if 
those men who drafted the law would agree with the Court of Claims' 
decision. 

The case of Cockrill v. United States loo was decided by the Court of 
Claims on the same day. The Court of Claims had previously consid- 
ered Cockrill's claims.lO' At that time they noted that when Congress 
had passed a private relief bill to relieve Cockrill of part of his indebt- 
edness 

It [was] apparent from the legislative histor that the view of 
Con ress was that the plaintiff was indebted tot  z e Government, as 
the E omptroller General ruled that he was . . . lo2 

9730j F.2d 378, 380. 
08305 E.2d 378 (Ct. Cl. 1962). 
99305 F.2d 378, at 380. 
'OO;Yo.  315-58, ,May 10, 1963. 
lo1292 F.Zd 288 (Ct. CI. 1961). 
lo2292 F.2d 288, 289. 

471 



MILITARY LAW REVIEW [Bicent. Issue 

The  court, however, held that Congress did not have authority to 
adjudicate the case of individuals and an Act of Congress purporting 
to do so would be a Bill of Attainder. The  case was remanded for 
further information as to the fund’s status. \.\‘hen it \vas determined 
that the club was a non-appropriated fund, the court, using Gradall as 
its authority, concluded that the Dual Compensation ;l\ct did not 
apply. In neither opinion did the court mention its Sullivan deci- 
sion l o 3  in which it had previously held fund employees subject to the 
rZCt .  

CONCLUSION 
The relatively minor problems considered in this chapter illustrate 

once again the non-appropriated fund’s anomolous situation. Of 
course, the uhole Governmental system is designed to operate with 
appropriated funds; in those instances in which added flexibility is 
desired, Government corporations have been organized. However, 
the non-appropriated fund falls between these two stools. In each 
instance in u,hich funds’ status have been questioned, there have been 
two contervailing pressures within the Government: the desire of the 
military to take advantage of the funds’ public nature to the extent that 
it is advantageous to them: and a concomitant desire, on the part of the 
courts and non-military agencies, to insure that these organizations do 
not burden the public purse. One additional factor has further con- 
fused the issue: the changing nature of the funds. Prior to \Todd i\’ar 
TI they were, in the eyes of all, essentially small, voluntary, private, 
un-incorporated associations with some vaguely defined connection 
with the federal government. By the end of the war, they u’ere big 
business, closely supervised, and supported by the U’ar Department. 
This change was substantial enough to have some effect on the essen- 
tial nature of the non-appropriated fund. Yet, Second Standard Oil, 
which announced the change, does not seem to have recognized it. T o  
the extent that old law is being used to support a new entity, many of 
the commonly accepted precedents are no longer relevant. In the 
concluding chapter, some suggestion and predictions for this ne\$. 
entity, the non-appropriated fund, will be made. 

CHAPTER VII. &A SUMMING U P  

Perhaps this paper should have had a chapter entitled “The 
Elephant and the Law of Yon-Appropriated Funds”; the digression is 
explained below. 

The  Spaniard considers the years between 1543 and 1681 to be the 
greatest period of his country’s art and literature; “El Siglo de Oro,” 

1 0 3 S ~ l l i ~ a n  v .  United States, 92 Ct. CI. 154 (1940). 
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the Golden Age of St. John of the Cross, Lope de Vega, El Greco, 
Velazquez, and Murillo-a11 participants in this great flowering of 
Spanish culture. However, many observers feel that this period has 
been over emphasized in Spanish intellectual life and that energies 
which could have been used to create a new Golden Age, have instead 
been used to study and analyze past greatness. The attitude is illus- 
trated by an anecdote popular in academic circles. 

A wealthy philanthropist sponsored an international study of the 
elephant, to record the lore of the great beast before it became extinct. 
An international consortium of scholars labored for a year and pro- 
duced a definitive treatise on the elephant. The  chapter headings 
offered some insight into the national characteristics of the authors. 
The Americans had written on “Industrial Uses of Elephant By- 
Products”; the Germans on “The Elephant in War”; the French on 
“The Love Life of the Elephant”; the British on “The Elephant and 
the Empire”; and, the Spaniards, predictably, on “El Elefante en El 
Siglo de Oro.” 

Hopefully, the chapter headings of this work sound less forced than 
those in the apocryphal book on elephants. Regardless ofthe desirabil- 
ity for further study of the elephant, there can be no doubt that a 
thorough examination of the non-appropriated fund has been needed. 

A hundred years ago the funds barely existed. Forty years later they 
had begun to assume their present form, although their legal attributes 
were still unknown. The first World War accelerated the development 
of a body of administrative decisions, much of it built around the 
Dugan case in which the Court of Claims had held the funds immune 
from federal taxation. The bulk of these decisions was written by the 
users of the funds, the Armed Services, and there gradually developed 
a theory which held that the funds were instrumentalities of the 
federal government and, as such, recipients of its privileges and 
immunities. Initially, the instrumentality concept (devised in the 
early 1900’s to protect the funds from state taxation) was not well 
received; not until 1942, and the Supreme Court’s decision in Second 
Standard Oil, was the theory accepted. By this time, military regula- 
tions had been tailored to conform to the theory, while the administra- 
tive opinions, the initial source of the concept, reinforced the regula- 
tions. Thus, there was a kind of unconcious conspiracy on the part of 
the military which resulted in a perpetuation and strengthening of the 
instrumentality idea. The body of law so developed was to be the sole 
source of enlightenment when courts were first called on to determine 
the nature and status of non-appropriated funds. 

Even without this corpus of somewhat questionable law (question- 
able in the sense that most of the decisions were self-serving), it is not 
surprising that the Supreme Court agreed that the funds were im- 
mune from state taxation since by 1942 the organizations were so 
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inextricably entu ined \\ ith the Armed Services that they \\ere, \I ith- 
out doubt, part of the federal government. Hou ever, the Court, in its 
opinion in Second Standard Oil, quite casually repeated another concept 
u hich had developed in the military and, by repeating it, \$as deemed 
to have approved it. This concept, innocuous on its face, \\ as that the 
United States \\ as not responsible for the debts of non-appropriated 
funds. 

The  doctrine of non-responsibility-or, as it u as to delelop, of 
irresponsibility-seems to have had t\r o sources: the early statute 
u hich had prohibited the use of appropriated money to support post 
exchanges, and theKyle decision in vhich the Court of Claims had 
advised an aggrieved plaintiff that the fund or its officers \\ere the 
proper defendants in a contract suit, not the Cnited States. There is a 
grave distinction bet\\ een non-responsibility and immunity, although 
the result may be the same. Yet, u ithin the last t u  enty-five vears, 
courts have, v ith the encouragement of the United States, confused 
the two. TheKyle decision made sense in its historical context. _it the 
turn of this century the funds \$ere amorphous, little more than 
unincorporated associations having vague ties ith the IYar Depart- 
ment. Moreover, courts u ere not prepared to deal \I ith these creations 
of the executive branch since there \\as so little precedent to guide 
them. Kyle acted as a foundation for an imposing edifice of immunity 
\I hich \L as created by the \Tar Department in the subsequent forty 
years. This construction, composed of regulations and administratii e 
rulings, failed to take into consideration the changing nature of the 
funds and the grolf ing quasi-governmental functions of the federal 
government. Kyle lost its meaning but remained as precedent to bar 
suits against the United States. The other aspect of theKyle decision, 
that the funds and their officers should be subject to suit for breach of 
contract, lost its meaning as these associations became less voluntary 
and their relationship 11 ith the United States, more explicit. 

Half of the decisions involving suits on fund contracts are not 
subject to serious criticism. Those cases holding that neither the fund 
nor its officers can be sued merely restate accepted public l a w ;  for, 
neither contracting officers nor agencies or departments of the United 
States are independently suable for their official acts. Hou ever, the 
other line ofcases, $5 hich holds that the United States is immune from 
suit on fund contracts, is eminently incorrect. It may be charitable to 
explain the error by saying that non-appropriated funds are confusing 
creatures, that their governing regulations are misleading, and that 
their contracts contain an exculpatory clause; yet all these factors 
cannot obscure the fact that non-appropriated funds are part of the 
United States and that, as such, their contracts fall M ithin the ambit of 
the Tucker Act. 

Ll’hen suits involving the funds arose under the Tort  Claims .Act, it 
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is perhaps surprising that the Government did not succeed in its 
campaign of legal obscurantism. It may be that the Government’s 
defeat was due solely to the inclusion of the word “instrumentality” in 
the Tort Act, a word which had had a far different meaning when the 
Tucker L k t  had been passed seventy-five years previously. From such 
a small difference, vital distinctions were to be drawn. Had it not been 
for the confusion in the contract cases, few of the problems in criminal 
law, international law, and in the treatment of the funds as public 
agencies, would have seemed so difficult. ‘4s more and more courts are 
called upon to consider non-appropriated fund cases, the earlier 
separatist concepts, devised by the Armed Services to enhance the 
funds’ flexibility, are being disregarded for a theory which sees in the 
funds no more than a rather unusual kind of government agency. 

The funds’ legal development offers no starfling insight into the 
public law, but it does illustrate and emphasize two truisms which 
deserve periodic recognition. The first, and perhaps the more impor- 
tant of these, is that in the case-by-case adjudication of problems 
involving a given subject there can be an over reliance on precedent. 
Like Topsy, non-appropriated funds “just growed,” as did a body of 
law concerning them. To the extent that this body of law offered 
answers to individual questions, it was valuable; to the extent that the 
decisions were solely on anadhoc basis, without any common thread of 
philosophy and without any recognition of the changing nature of the 
funds, they were bad. Laws must conform to a system of logic and be 
predictable if they are to have social value. Application of this criter- 
ion to non-appropriated fund law results in a high percentage of dross. 
This situation is particularly illustrated in the area of contract law, 
where the rationalizations put forward by the Court of Claims illus- 
trate what happens when the law paints itself into a corner. 

The other truism is that when judges depend on the parties’ briefs 
for an appreciation of the law, the reliance may be misplaced. In many 
of the decisions which we have considered, it often seems that the 
ignorance of counsel has infected the court. This ignorance may be 
blamed in large part on the nature of non-appropriated funds. 
Justice Department tax attorney or member of the tort branch can face 
fund problems in these areas with a degree of equanimity, for a tax or 
tort suit raises few unusual problems. However, this is not true for the 
expert in public contracts: there are no procurement regulations, no 
“normal” contracting officers, no standard forms. His expertise seems 
irrelevant, and thus he arrives at the easiest answer-that the fund’s 
contract is not a public one. Plaintiffs’ counsel are faced with the same 
problem although they have even less background to meaningfully 
litigate the issues. The court’s problem is further exacerbated by a lack 
of trustworthy precedent, and by a nearly invincible ignorance of the 
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nature of the funds; the result is an unjustified reliance on the self- 
serving regulations dranm by the men u h o  are charged ~ i t h  the 
responsibility of protecting the funds’ assets. The relatively fen cases 
reported offer \+ itness to the efficiency and fairness of the administra- 
tive procedures available to resolve fund contract disputes. Of  course, 
one may u onder hou many potential litigants u ere dissuaded from 
suit by the half dozen contract cases v hich have been reported. 

There is a consensus among government attorneys that there are 
fea experts in non-appropriated fund Ian . Perhaps only those lav yers 
uorking directly for the Exchange Services nould merit the title. 
Certainly no one else has more than a periodic exposure to fund 
prob1ems.A~ we have seen, this lack of expertise has seriously ham- 
pered the courts in many of their decisions. The  t u  enty or so reported 
cases \t hich form the best known part of non-appropriated fund lau 
barely suggest the u ealth of material available. Of course, the a\  aila- 
bility is relative since most of the material is found only in a number of 
specialized publications M hich are not normally used for legal re- 
search, or even knov n of. Ak a result, the reported decisions, although 
built on a v eak foundation, give the impression that non-appropriated 
fund la\+ is more monolithic than is actually the case. T u  o examples of 
this mill suffice. -At the time M hen third-party tort suits u ere being 
defended on the grounds of sovereign immunity, the military’s inter- 
nal policy that the defense nould not normally be raised \+as little 
knou n. Similarly, the Department of Justice’s administrative agree- 
ment regarding the payment of tort judgments against the United 
States has received only limited publication. This lack of readily 
available material is not unusual uhen  some of the more esoteric 
operations of the federal government are scrutinized but it is rare in an 
area as nide-spread and as prone to litigation as non-appropriated 
funds. 

The legal history of non-appropriated funds has a number of non- 
legal corollaries. T o  the folloners of Spengler and Toynbee, it might 
illustrate the decay of a society u hich allou s its military to become so 
institutionalized that an important adjunct of the -Army is the opera- 
tion of retail stores, restaurants, libraries, and flying clubs. Others 
might see it exemplifying the American pioneer spirit: informal volun- 
tary organizations to gain a desired end. Merchants see post exchanges 
as competitors, unfairly subsidized by the government. Servicemen 
see the funds as one of their few remaining fringe benefits, subject to 
erosion u ithout any concomitant increase in pay. S o n e  of these vieu s 
has any particular relevance to the legal aspects of fund operation, but 
all have had their part in shaping the attitudes of judges, commen- 
tators, legislators, and others \tho have been involved in legal deci- 
sions concerning the funds. 
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If this paper succeeds in persuading some of those individuals to 
take a second look at their preconceived ideas, it will have served its 
admittedly modest purpose. 

APPEYDIX, AIR FORCE APPROPRIATED F U N D  SUPPORT 

SLPPORT OF FKILITICS FOR RCLIGIOLS, .MOR\LC, WCLFARC, i \ ~  R C C R C ~ T I O \  ICTIL ITICS 

Classes of Facilities and .4ctivities 

I I1 111 IV V VI 

1. Facilities as defined in par. Id . .4 
2 .  Construct ion,  improvement 

modification, and relocation of 
facilities* . . . . . . . . . . . . . . . . .  '4 .4 

3.  Maintenance and repair of 
facilities . . . . . . . . . . . . . . . . . .  A .4 * 

4. Collateral equipment* . . . . . . . .  '4 .4 
5 .  Essential authorized equipment NiA394 Ni,4' 
6 .  Care and maintenance of 

Government-owned collateral 
and essential equipment . . . .  .Az 

7 .  .4vailable Government-owned 
equipment on loan . . . . . . . . .  A5 

8. Care and maintenance of 
Government-owned equip-  
ment on l o a n . .  . . . . . . . . . . . .  Ni.4 Ni.4 

9. Care and maintenance of non- 
Government-owned equip- 
m e n t . ,  . . . . . . . . . . . . . . . . . . .  Si.4 Ni.4 

A B  
N/A 

A 

.4 

,4 

10. Utilities and telephone services . .Ae 
11. Janitorial supplies . . . . . . . . . . . .  N/A8 
1 2 .  Reshipment of supplies on 

equipment purchased w i S A  
funds .................... .4 A 

.4 

A 

A 2 

A 
Ni4 

A 

.4 

Ni.4 

Ni.4 
A 
N/.4 

.4 

A 

A 

A 
A 
A 

-4 

-4 

A 

Ni.4 
.4 
A 

.4 

A 

A 

0 
0 
0 

0 

.4 

0 

0 
A 6 , '  

0 

0 

0' 

0 

0 
0 
0 

0 

0 5  

0 

0 

0 
0 7  

0 

Symbols: 4-.4ppropriated funds-,Military Construction Program, operations and mainte- 
nance, and Program-wide Management and Support funds. 

NiA-Nonappropriated funds. 
0-Funds of private organizations. 
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L\'hen space is available and adequate. 
Sormal maintenance and repair (the upkeep required to maintain and preserve facilities in 

accordance u.ith standards the ;\ir Force has prescribed for other facilities) is authorized for all 
religious, morale, welfare and recreation facilities listed in columns I through IYabove, except as 
indicated below: 

a. The requesting activity \vi11 pay for maintenance and repair furnished in excess of 
normal standards. 

b. llaintenance and repair v ill not be provided for off-base facilities leased or con- 
structed by nonappropriated funds until such time as .\ir Force acquires title to the facility. 
Hoaever,  base engineers may perform on a reimbursable basis 0 & %I work on such property 
Lvithin available manpower and resources, provided a formal work order request has been 
approved by the base commander. 

Periodic sanding and finishing of botvling alleys may be accomplished by the base 
civil engineer, however, routine day-to-day maintenance is the responsibility ofthe operating unit. 

Concessionaires uill pay for all maintenance in accordance a,ith the contract agree- 
ment. 

3.\.iotion picture projection equipment may be furnished from appropriated funds for 16-mm 
showings only. 

Essential basic equipment for exchange snack bars, cafeterias, open messes, etc., are defined 
in equipment schedules included on definitive designs for such fac Replacement will be 
from nonappropriated funds (except equipment issued to open mess d for essential feeding 
purposes u ill  be replaced from appropriated funds). 

5.\vailable for loan Lchen not in use or when not required by the military needs of the 
command. Activities in column I \+i l l  reimburse the Government for the cost of moves from and 
return to Government storage and pay all maintenance costs. Aero clubs will reimburse for 
transportation (except original one-time flight to recipient club), maintenance, and repair costs 
for aircraft and engines issued on a loan basis. 

c. 

d .  

EThe  following applies to utilities and telephone services: 
a .  .\I1 utilities will be furnished from appropriated funds, without reimbursement to: 

(2) Officers' messes required for essential feeding; 
(3) Clubs (other than noncommissioned officer clubs) operated for the benefit of 

enlisted personnel, which are not operated as self-sustaining activities; 
(4) Theaters (16-mm and 35-mm) except as noted belou; 
( 5 )  Swimming pools (see paragraph 7d(l)); 
(6) Civilian firefighters' messes; 

Utilities furnished activities outside the continental United States u i l l  be rvithout 
charge, unless otheruise specified below. 

Utility services furnished within the continental United States to base exchanges and 
exchange concessionaires: 

( 1 )  Initially, the base civil engineer, in cooperation with the base exchange officer, 
will establish a two-year average cost of utilities to gross sales of the exchange 
service, including exchange operated concessionaires, in order to establish a 
percentage factor. Thereafter, the base exchange officer will notify the base 
civil engineer of the quarterly gross sales total, including concessionaire sales. 
The base civil engineer will bill the exchange each quarter on the established 
percentage factor. Base exchanges will in turn bill concessionaires and collect 
accordingly. Separate percentage factors may be computed for the exchange 
and its concessionaires; 

(2)  The  base civil engineer will recompute the rate annually or whenever major 
changes occur which affect utility consumption; 

( 3 )  Where new bases or concessionaire activities are activated, percentage factors 
established at other bases of a similar size within the same geographic area will 
be used as the initial percentage rates. 

Concessions, except exchange concessionaires \vi11 pay for all utilities furnished in 

Sormal utilities (those utilities and services required for the useful operation or 

es listed under column IV; 

es located on the base. 
b. 

c. 

d .  

e. 
accordance wsith the contract agreement. 
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occupancy of the facility, as determined by the installation commander) will be furnished from 
appropriated funds to all other religious, morale, welfare, and recreation activities not indicated 
in a above. Quantities furnished in excess of normal will be reimbursed at the following rates: 

(1) Officers’ and noncommissioned officers’ open messes (other than those re- 
quired for essential feeding) will reimburse for above normal service from mess 
funds at one-half of 1 percent of the sale of meals. T o  facilitate accounting 
procedures, payment may be computed a t  one-half of 1 percent of monthly 
food service receipts (see .4ccount 303 and 304, AFM 177-4). 
Base restaurants, civilian clubs, and other feeding facilities will reimburse from 
above normal service at the rate of one-half of 1 percent of gross food sales. 
Compute payment in the manner indicated in (1) above. 

( 3 )  Other facilities will reimburse in accordance with rates specified in AFR9 1-5. 

(2) 

f. Telephone service. Class C service may be furnished at no expense to all facilities listed 
under columns 111, IV and to Class V if included in the agreement terms. Class B service will be 
furnished to facilities listed under columns I, 11, and VI, except that Class C service may be 
provided to theaters when required primarily to conduct official Air Force business and 
specifically approved by the installation commander. 

‘Except when housed in public buildings used only incidentally or part-time as religious, 
morale, welfare, and recreation facilities. 

8Janitorial supplies may be provided from appropriated funds for cleaning the theater 
whenever it has been used for other than AFMPS purposes. 

*Under normal conditions nonappropriated funds will not be used for construction, (see par. 
4b). However, when such funds are used cost of collateral equipment may be charged to N/A 
funds. 

SUMMARY. LEGAL PROBLEMS OF NON-APPROPRIATED 
F U N D  ACTIVITIES 

Itinerant traders have traditionally been associated with the mili- 
tary, supplying goods and services which were not available from 
official sources. At the time of the American Revolution, sutlers, as 
they were called, were subject to the control of military commanders 
and were required to pay a percentage of their profits to the command- 
ers in return for the right to do business on the post. These license 
fees were used by the commanders to provide for the welfare and 
recreational needs of the units at a military installation. Officers were 
appointed to administer what came to be known as the post fund. 

By the time of the Civil War, sutlers were closely supervised by 
Congress and the Department of the Army. The sutler system did not 
work satisfactorily during the war and, by the 1870’s, an alternative 
method of supplying the needs of servicemen began to evolve. This 
alternative was the canteen, a co-operative store run by the members 
of a military unit. Profits from the canteens were used for the same 
purposes as the sutlers’ fees. Both Congress and the Army allowed the 
sutler (now called the post trader) system to wither away. Post can- 
teens, or exchanges, were not established by statute, but depended on 
regulations for their existence and organization. Post exchanges, and 
their Naval equivalents, the Navy Exchanges, are now the tenth 
largest retail sales operation in the United States. The  Army and Air 
Force Exchange Service contributes between $50,000,000 and 
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$60,000,000 each year to the welfare and recreational actil ities of its 
respective Services. These funds are “non-appropriated” in the sense 
that the money is not derived from a Congressional appropriation. 

The  term “non-appropriated fund” gradually began to assume t\\ o 
meanings: the revenue itself, and the organizations w hich generate, 
administer, and spend the money. In the latter sense, there are 
revenue-producing funds, such as post exchanges and ship’s sen  ices 
stores; lvelfare funds, organized at all levels of the military hierarchy 
to allocate the money; and sundry funds, u.hich are among the ulti- 
mate recipients of the allocations, such as a post library, a flying club, 
or an officers’ mess. 

Since the revenue-producing funds are a type of retail activity, it is 
not surprising that both federal and state taxing authorities ha\ e 
considered their operations as potential sources of income. By the turn 
of this century, the federal government had concluded that it ~ o u l d  
not tax what it judged to be one of its own instrumentalities and, u ith 
certain limited exceptions, non-appropriated funds are today immune 
from federal taxation and licensing fees. State attempts to tax the 
funds \\,ere sporadic and w’ere met with mixed success until the 
Depression, a t  which time a number of cases invol\ing fund tax 
immunity arose. These cases, which resulted in diLergent opinions on 
the amenability of funds to state taxation, culminated in an opinion of 
the Supreme Court which held, in early 1942, that non-appropriated 
funds, as instrumentalities of the federal government, u ere immune 
from state taxation. This general rule holds true today, n i th  one 
important statutory exception, \vhich requires funds to pay some 
gasoline taxes. 

LAs state efforts to tax the funds diminished, a trend toMard state 
regulation began. &Although there have been fev decisions in this area, 
it seems generally accepted that state fair trade lau,s, for example, do 
not apply to fund operations. However, a recent decision of the 
Supreme Court has cast some doubt on the funds’ absolute immunity 
from state regulation. 

There is a strange inconsistency in the legal character of non- 
appropriated funds. For tax purposes, these organizations are ac- 
cepted as arms of the federal government and immune from taxation. 
A series of statutes and judicial decisions has held that the federal 
government and its instrumentalities are subject to suit for breach of 
contract. Logically, non-appropriated funds should be M ithin the 
scope of this Lvaiver of sovereign immunity. Yet, they have been held 
to be the sole exception to the waiver. -4s a result, the United States 
cannot be sued if a fund breaches its contract, nor is the fund itself 
subject to suit, either in state or federal courts. 

The  original bases for this exception were a number of judicial and 
administrative decisions which misinterpreted the nature of the funds 
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and relied on military regulations of questionable legality. The  United 
States Court of Claims, the major forum for suits in contract against 
the federal government, has attempted to rationalize this anomoly on a 
number of grounds and domestic courts have followed its reasoning 
without question. The  inequity of this situation is best illustrated by 
the fact that while neither the United States nor the fund may be sued 
if the latter breaches a contract, the United States has successfully 
sued contractors Lvho breach a fund contract. 

The  reasoning which led to fund contract immunity is subject to 
criticism on a number of grounds. As stated above, there has been a 
general misunderstanding of the funds’ operation and organization, as 
well as a misplaced reliance on administrative regulations which pur- 
port to immunize funds contracts from judicial review. Recent con- 
cepts in administrative law suggest that the regulations are illegal and 
it is perhaps for this reason that fund contracts now contain an 
exculpatory clause v.hich is intended to bar suits. The  Court of Claims 
has accepted this clause although it is intentionally misleading and 
violates the general rule that parties to a contract cannot contract away 
their right to judicial revieLv. LVhile an individual organization’s im- 
munity from suit may be defended on the basis that it is not a suable 
entity, it appears that the real reason for the United States’ reluctance 
to acknowledge liability for fund debts is the fact that as a matter of 
routine, judgments based on a breached non-appropriated fund con- 
tract would be paid from appropriated funds. 

In 1946, the United States waived its immunity from suits sounding 
in tort. U’ithin a short time, a number of persons sued the United 
States for injuries caused by negligence of non-appropriated fund 
employees. These suits may be divided into two general categories: 
those suits brought by fund employees, and those brought by third 
persons. In both instances, the United States attempted to apply the 
same specious reasoning which had been successful in the contract 
suits. The  situation was further confused by a number of statutes 
Lvhich were intended to clarify the quasi-federal status of non- 
appropriated fund employees. 

\Vhen the suits were brought by third persons, courts have been in 
general agreement that the United States would be liable for the 
negligence of fund employees although the organizations themselves 
remained immune, apparently because they were not suable entities. 
However, when fund employees brought negligence suits against the 
United States, a number of different rationales were used to conclude 
that the plaintiff did not have a cause of action. Today, fund employ- 
ees are considered to have an administrative system of compensation 
available to them and, as such, are generally prevented from suing the 
United States on the basis that they have an alternative remedy 
available to them. 

481 



MILITARY LAW REVIEW [Bicent. Issue 

An interesting problem \vhich has arisen on a number of occasions 
in\,olves the question of vhether a given organization is a non- 
appropriated fund. This question is particularly important in the tort 
area since the negligence of a private organization’s employee M ould 
not make the United States liable. Although there is little la\\ in this 
area, courts have gradually begun to evolve certain criteria to deter- 
mine an organization’s status; in this regard, the administrative 
guidelines set forth by the 4rmed Forces are of only slight relevance. 
Courts are evidencing a similar degree of sophistication in cases M hich 
turn on the question of M hether the user of fund property, e.g.,  the 
pilot of a flying club’s plane, is an employee of the United States 
nithin the meaning of the Federal Tort  Claims 

The  United States had consistently argued that non-appropriated 
funds \+ere immune from state taxation, regulation, and from suits in 
tort and contract until 1960, u hen the Department of Justice con- 
cluded that the immunity argument in tort suits brought by non- 
employees uas  no longer tenable. Since that time, tort judgments 
against the United States are, by administrative arrangement, paid 
out of non-appropriated funds. This decision to forego the immunity 
defense was not extended to coi er contract suits. 

The  same immunity arguments urhich had been generally accepted 
by domestic courts \t ere given a somewhat different reception when 
non-appropriated funds u ere sued by foreign plaintiffs in courts 
overseas. In international lak t  there are tu’o concepts of solereign 
immunity: one holds a foreign sovereign and all its instrumentalities 
entirely immune from suit in domestic courts; the other states that the 
sovereign \ t i l l  be immune only when it is acting in a purely gov- 
ernmental (as opposed to commercial) capacity. In a number of in- 
stances, non-appropriated funds operating overseas have been held to 
be subject to suit in local courts, although the rationale for finding 
jurisdiction varied. Some courts have concluded that fund activities 
were of a commercial nature; others, that the funds were not in- 
strumentalities of the United States. In the latter situation, the deci- 
sions seem to turn on the fact that the United States has refused to hold 
itself liable for the funds’ contracts. 

The equivocal nature of the non-appropriated funds has caused 
confusion in the major areas of the law : torts, contracts, taxation, and 
has also raised a number of minor questions. Do the various statutes 
pertaining to crimes against the United States apply to situations 
involving non-appropriated funds? After an initial hesitancy on the 
part of ;he courts, it appears that in most instances such crimes ~ o u l d  
be considered to be against the United States. rlre there any limits on 
the types of non-appropriated fund activities n hich can be organized? 
\.-cry little. T o  1% hat extent can these groups look to appropriated 
funds for support? They may receive extensive aid. Do the laus  
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pertaining to government procurement apply to fund purchases? The  
answer seems to depend on the law in question. t\re the funds subject 
to audit by the General Accounting Office? It would seem that they 
are, but Congress has acquiesced in their refusal to place themselves 
under such supervision. Retired military personnel are precluded 
from receiving total dual compensation when subsequently employed 
by the federal government (i.e., wages plus retired pay). Is an em- 
ployee of an non-appropriated fund an employee of the United States 
for this purpose? Until recently, the answer was yes, but two recent 
decisions of the Court of Claims have now answered the question in 
the negative although the reasoning in both cases is most questionable. 
In these and other areas, it will be seen that the general trend has been 
to acknowledge the governmental nature of the funds, save where 
questions of policy or  statutory interpretation intervene. T h e  sole 
exception to this trend has been in those decisions of the Court of 
Claims which, in an attempt to remain consistent with the contract 
immunity cases, have obscurred the funds’ status as federal in- 
strumentalities. 

There can be no real conclusion to what is, in effect, a compendium 
of the law as it affects, and is affected by, the concept of nonappro- 
priated funds. As Mohammed’s coffin rests, suspended between 
heaven and earth, so do the funds partake of both the private and 
public spheres of the law, striving for the best of both worlds. They 
are instrumentalities of the government only when it serves their 
purposes, e.g., in questions of immunity from suit and taxation, but 
not when it would impair their flexibility of operation, as when the 
General Accounting Office seeks to audit their activities. This  
anomoly has its sources in all three branches of the government: 
legislative reluctance to give a statutory basis to an operation which 
has done so well without one; judicial confusion as to the nature and 
effects of non-appropriated fund activities; and executive willingness 
to encourage the fluid status of the law as it pertains to the funds since 
the confusion has benefited their operation. 
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TOTAL LEGAL SERVICE: BAXTER ON 

BELLIGERENCY’ 
SO-CALLED ‘UNPRIVILEGED 

Professor Baxter was the principal editor of The Law of Land 
Warf.re which has been the standard unrevised publication for the 
Army on that subject since 1956. 

Because romulgated by the Secretary of the Army in directive 

strongly influential in the other military forces of the world. 
Professor Baxter, Editor of the American Journal oflnternational Law 
and a Colonel in the U.S. Army Reserve (JAGC), has written 
widely and authoritatively on the law of war. This selection on 
“unlawful belligerents’’ was a threshold event, appearing as it did in 
195 1 when the world was becoming aware of the im lications of the 

the time in which he was writing, then Major Baxter brought to 
light the legal consequences of ideological warfare and anticipated 
the problems international lawyers would face when dealing with 
those characterized by Chairman Mao as “fish in the sea.” 

style, it is P aw for the Army. Its intrinsic merits have made it 

Korean Conflict. Conservative, but fully aware oft R e conditions of 

~ ~~~ 

U.S. DEPT O F  ARMY, FIELD MANUAL NO. 27-10, THE LAW O F  LAND WAR- 
FARE (1956). 
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SO-CALLED ‘UNPRIVILEGED 
BELLIGERENCY’: SPIES, GUERRILLAS, 

AND SABOTEURS? 

Richard R. Baxter 

In an article in the previous issue of this Year Book the duty of the 
inhabitant of occupied territory to refrain from conduct hostile to the 
occupant was assessed in the light of recent developments in the law, 
notably of the prosecutions for war crimes following the Second 
World War and the Geneva Conventions of 1949. It was suggested 
there that it is merely the superior power of the occupant rather than 
a precept of international law which forbids the inhabitant to injure the 
occupying Power. In arriving at that conclusion it was necessary to 
assess the roles played in the law of belligerent occupation by the 
military power of the occupant, by international law, and by munici- 
pal law. However, the somewhat perplexing question of the scope to 
be given to each of these elements is not confined to the law of 
belligerent occupation alone. It is present in an equally acute form in 
connexion with the problem of spies, guerrillas, saboteurs, secret 
agents, and other unlawful belligerents operating in areas which are 
not under belligerent occupation. 

1. INTERNATIONAL LAW APPLIED T O  WAR 

Essentially, the outbreak of war3 creates an area of anarchy in the 
world order, an area in which the normal law applicable to the 
peaceful intercourse of states is suspended. The propriety of state- 
ments that international law confers a ‘right’ to resort to war and to 

tCopyright 195 1, British Year Book of International Law. Reprinted with permission of the 
copyright owner from 2 8  BRIT. Y. B. INT’L L. 3 2 3  (195 1). Permission for reproduction or other 
use of this article may be granted only by the British Year Book of International Law. 

‘Professor of Law, Harvard Law School. A.B., 1942, Brown University; LL.B., 1948, 
Harvard Law School; Diploma in International Law, 195 1, Cambridge University; LL.M., 
1952, Georgetown University. When this article was written the author was a Major in The 
Judge Advocate General’s Corps, U.S. Army. The opinions expressed are those of the author 
and do not necessarily represent the views of The Judge Advocate General or any governmental 
agency. 

Baxter, ‘The Duty of Obedience to the Belligerent Occupation’, in this Year Book, 27 (1950), 
p. 235. 

S T h e  word ‘war’, as used herein, refers not only to declared war but also to other cases of 
armed conflict and to the occupation of another state’s territory even if the occupation meets with 
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exercise ‘belligerent rights’ is highly questionable, and it is probably 
more accurate to assert that international law has dealt with war as a 
state of fact which it has hitherto been powerless to prevent. Animated 
by considerations of humanity and by the desire to prevent unneces- 
sary suffering, states have nevertheless recognized limits on the unfet- 
tered power which they would otherwise actually enjoy in time of 
war. The  law of war is, in the descriptive words of a war crimes 
tribunal, ‘prohibitive law’,5 in the sense that it forbids rather than 
authorizes certain manifestations of force. During the formative 
period of codified international law, delegates to international confer- 
ences repeatedly declared that they would not accept proposed provi- 
sions which involved acquiescence in an enemy’s exercise of jurisdic- 
tion over nationals of their state.6 T h e  report of the committee which 
dealt with the laws and usages of war to the Hague Conference of 1899 
emphasized that it was not intended by Convention N o .  I1 to sanction 
the employment of force and that the purpose of the Convention was 
rather to restrict the exercise of power which an enemy might in fact 
wield over another state.’ 

War, conceived as a condition approximating to a state of interna- 
tional anarchy, is not an armed conflict between states as abstract 
entities. It is rather a conflict between populations, in which each 
national of one belligerent is pitted against each national of the other. 
Without the humane intervention of international law, war M.ould 
entail death or enslavement for the combatant or  non-combatant 
overcome by the enemy. To ancient Greece, all inhabitants of an 
enemy state were themselves enemies whose persons were at the 

~ ~~ 

no armed resistance. The law of land warfare was apparently applicable to such situations even 
before the adoption of the Geneva Conventions of 1949 (seejudgment oftbe International Military 
Tribunalforthe TrialofGerman Major WarCriminals(Cmd. 6964, H.M.S.O., 1946), p. 1 2 5 ,  with 
reference to the occupation of Czechoslovakia), and the Conventions themselves are expressly 
made applicable to these various types of employment of armed force (common Article 2). 

Halleck, International Law; or, Rules Regulating the Intercourse ofstates in Peace and War (1 86 1 ), 
p. 312; Hall, A Treatise on InternatwnalLaw (7th ed. by Higgins, 1917), pp. 389, 411; and see 
Jessup, A Modern Law of Nations (1948): p. 157. Although the title is somewhat misleading, Dr. 
Spaight makes plain early in his War Rtgbtson Land (191 1) that the ‘rights’ to which he refers are 
those of individuals to be protected in certain respects from the rigours of war (pp. 1-4). 

UnitedStatesv. List et  Al. (1948): Trizlsof War Criminals, xi (1950). pp. 1247, 1252,  Law Reports 
of Trials of War Crimina& (hereinafter referred to as ‘War Crimes Reports’), viii (1949), p. 66. 

See, for example, the remarks of the Netherlands delegate, concurred in by the Italian and 
Belgian delegates, to the Brussels Conference of 1874(Actesdela ConferencedeBruxel~s(1874), pp. 
43-44, 204) and those of the Netherlands and Belgian delegates concerning uprisings in occupied 
areas (ibid., pp. 158-65). 

“Besides, no member of the subcommission had any idea that the legal authority in an 
invaded country should in advance give anything like sanction to force employed by an invading 
and occupying army. On the contrary, the adoption of precise rules tending to limit the exercise 
of this power appeared to be an obvious necessity in the real interests of all peoples whom the 
fortune of war might in turn betray’ (Report to the Conference from the Second Commission on 
the Laws and Customs of War on Land, in Reportsto the Hague Confrencesof 1899 and I907 (ed. by 
Scott, 1917), p. 140; see also pp. 140, 1 5 1  for like statements). 
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mercy of the conqueror, to be killed or made slaves as expediency 
might dictate, * and it has been said that only considerations of political 
policy dissuaded the Romans from following a like c o u r ~ e . ~  Even 
through the Middle Ages it was the practice to kill infidels and to 
enslave Christians captured in war.1° Since the founders of modern 
international law were not prone to overlook the verdict of the past, 
they were forced to admit that every enemy could in strict law be 
subjected to violence and could only urge that non-combatants be 
spared from attack as an act of mercy.l’ It is significant that the 
ancient form of declaration of war, which called upon the subjects of 
the declarant to do violence to the subjects of the enemy, continued in 
use even into the eighteenth century.12 Although the declaration lost 
much of its literal sense with the passage of time, the view that war 
makes individuals in belligerent nations enemies one to the other 
persisted throughout the eighteenth l 3  and nineteenth centuries l4  and 
still perhaps serves as a fundamental assumption of the law.15 The  
courts of the United States have been particularly prone to start from 
the premiss that all inhabitants of the enemy state and all persons 
adhering to it are enemies, notably in connexion with property 

* Phillipson, Tbe International Law and Custom $Ancient Greece and Rome (191 l), vol. ii, p. 25 1. 
sIbid., p. 253.  
‘ONys, Le Droit de laguerre et  lespicurseursde Grotius (1882), pp. 115-18, 138-43. 
“Grotius stated that, ‘In general, killing is a right of war’ (DeJure Belli IIC Pacis (1646) ed., 

transl. by Kelsey, 1925), Book iii, ch. iv, v. i), ‘ . . . accordingto the law of nations, any one who 
is an enemy may be attacked anywhere’ (ibid., vii. l), and ‘How far this right to inflict injury 
extends may be perceived from the fact that the slaughter even of infants and of women is made 
with impunity’ (ibid., ix. 1). It was the ‘bidding of mercy’ which called for the protection of 
certain categories of persons, such as children, women, old men, priests, writers, farmers, 
merchants, prisoners of war, suppliants, and those who gave themselves up to the victor (ibid., 
ch. xi, viii-xiv incl.). See also Rachel, De Jure Naturae et  Gentium Dirsertationes (1676), Dissertatio 
Altera De Jure Gentium, xlvi, xlvii. 
‘*‘[La D6claration de Guerre] autorise, i la vkrit6, il oblige mtme tous les sujets, de quelque 

qualit6 qu’ils soient, i arrtter les personnes & les choses appartenantes i I’Ennemi, quand elles 
tombent entre leurs mains; mais il ne les invite point ientreprendre aucune expkdition offensive, 
sans Commission, ou sans ordre particulier’ (Vattel, Le Droit desgens (1758), Book iii, ch. xv, 0 
227; see Von Martens, A Compendium of tbe Law $Nations (transl. by Cobbett, 1802), p. 287 n.  
The last formal declaration of war, made by Great Britain in 1762 against Spain, which followed 
this form of words, is quoted in Twiss, Tbe Law of Nations considered as Independent Political 
Communities; On tbe Rigbts and Duties of Nations in Time of War (1863), p. 8 5 .  

‘31nQuae~ionumJusisPublici Libri Duo (1737), Van Bynkershoek declares that although the 
right of executing the vanquished has ‘almost grown obsolete’, this result is solely the conse- 
quence of clemency (Book i, ch. iii, p. 18). 

“Twiss, op. cit., p. 84; Halleck, op. cit., p. 41 1. The texts uniformly stated, however, that 
usage or custom or law had confined the actual conduct of hostilities to the warring sovereigns 
and their troops. 

15The Manual of Military Law (1929), Amendments No. 1 2  (1936), p. 5, takes this view. 
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rights, l6  treasonable conduct, l 7  and commercial intercourse u ith the 
enemy at common la\\ . l8  

Despite vast improvements in the lot of those who are ~ i t h o u t  
means of defence in war,lg a number of tendencies are a t  nork  the 
effect of which is once more to extend, rather than to diminish, the 
extent to which each enemy national is involved in \tar. The  first of 
these is the fact that contemporary conflicts are often fought in pur- 
suance of an ideology. A% burning conviction concerning a political or 
social philosophy may offer both an incitement and a rationalization 
for the extirpation of all those Lvhose ideas are considered to be 
The second factor, a technological one, is that it has become increas- 
ingly difficult to differentiate between what M ere once distinguishable 
as ‘military’ and ‘non-military’ objectives, in the choice of target, in the 
aiming of the weapon, and in the destruction which it causes. That 
populations are, particularly in the stage of attack and active hos- 
tilities, increasingly subjected to the impact of war is a development in 
warfare of Lvhich international law cannot fail to take account.21 
Thirdly, the civilian has often voluntarily become a participant in 
M arfare, as a guerrilla or as a member of the underground or as a secret 
agent, requiring, inter alia, stringent control of his activities or e \en  
internment if he is present on the domestic territory of a belligerent.22 

The  law of u ar has exercised its ‘prohibitive’ effect M ith respect to 
those persons M ho are in the powrer of the enemy and n ould othern ise 
be subject t6 the extreme license of \I. ar by extending special protec- 
tion to certain categories of such individuals. The most familiar of 
these are the nvunded and sick of the armed forces and so-called 
‘lawful belligerents’ who, upon their coming into the hands of the 
enemy, become prisoners of war endow ed with specific rights. Until 
comparatively recently the protection of civilian non-combatants has 

16JuraguaZron Co., Ctd. v. UnitedStates(l909), 212  L.S. 297, 3067;  UnitedStatesv. PacificRR. 
Co. (1887), 120U.S. 227 ,  233, 239;Youngv. UnitedStates(1877),97 U.S. 39, 61;Lamara. Browne 
etA1. (1875), 92 U.S. 187, 194. 

“Srephanv. L’nitedStates (6th Cir. 1943), 1 3 3  F. 2d 87, 94, cert. denied (1943), 318 U.S. 781, 
rehearing denied (1943), 319 L.S. 783; United Stater v. Friike (S.D.N.Y. 1919), 259 Fed. 673, 
675. 

laWhite et  AI. v. Burnley (1857), 20 How. 235, 249; The Rapid (1814), 8 Cranch 155 ,  161; 
G r h o l d v .  Waddington (1819), 16Johns (N.Y.)438, 447;GrinnanetAl. v. Edwardset Al. (1883), 
2 1  LV. Va. 347, 357.  

ls‘.Modern .\merican law? has come a long way since the time when outbreak of war made 
every enemy national an outlaw, subject to both public and private slaughter, cruelty and 
plunder’ (johnson c. Elrentrager (1950), 339 U.S. 7 6 3 ,  768). 

‘O U‘right, A Study of War (1942), vol. ii, p. 160. 
21 Gutteridge, ‘The Geneva Conventions of 1949’, in this Year Book, 26 (1949), pp. 294, 3 19; 

Nurick, ‘The Distinction between Combatant and Noncombatant in the Law of LVar’, in 
American Journal of International Law, 39 (1945), p. 680. 

22  See Cohn, ‘Legal Aspectsof Internment’, inModernLaw Review, 4(1940-41), p. 200; Parry, 
‘The Legal Status of Germany and of German Internees’, ibid., I O (  1947),p. 403; with respect to 
the practice of the United States see Hirabayashi v. United States (1943), 320 L.S. 81. 

490 



‘9751 SO-CALLED ‘UNPRIVILEGED BELLIGERENCY’ 

been on a somewhat primitive basis, resting as it did upon certain 
broad principles of international law and scattered provisions of the 
Hague Regulations, particularly those relating to belligerent occupa- 
tion. W’ith respect to those actually interned by a belligerent, the 
protection of the law of nations was so imprecise as to require their 
being placed in the status of prisoners of war, although they were not 
belligerents . 2 3  Such considerations as these, coupled with the suffer- 
ing to which civilians \\ere exposed during the Second World War, 
were compelling reasons for the adoption of the Geneva Convention 
relative to the Protection of Civilian Persons in Time of U’ar of 1 2  
=\ugust 1949. 

Outside these three classes of persons to whom international law 
has offered shelter from the extreme violence of war, there are other 
persons who traditionally have not benefited from a privileged status 
under international law, namely, guerrillas, partisans, so-called ‘war- 
traitors’,francs-tireurs, and other persons who, in the face of the enemy 
or behind his lines, have committed hostile acts without meeting the 
qualifications prescribed for lawful  belligerent^.^^ The  determination 
of the requirements to be established for those claiming prisoner-of- 
war status has not been easy, and it has been equally troublesome to 
assess the basis on urhich persons not so qualifying should be 
penalized or  punished-whether as war criminals, o r  as violators of 
the laws and customs of war, or merely as persons whose acts have 
been harmful to the opposing belligerent. It has generally been un- 
derstood that such persons are subject to the death penalty, and to that 
extent the law applicable to such combatants has been clear. T h e  
Geneva Conventions of 1949 have, however, instead of clarifying the 
status of these individuals, destroyed what little certainty existed in 
the law. It is probably safe to say that the Conventions are at their 
weakest in delineating the various categories of persons who benefit 
from the protection of each. 

Article 4 of the Geneva Prisoners of War Convention of 1949 
defines prisoners of war as including the members of the armed forces, 
militia and volunteer corps conforming with specified requirements, 
civilians accompanying the armed forces, the crews of merchant ships 
and civil aircraft, and levies en masse in unoccupied territory.25 Mem- 

2 3 R .  v .  Superintendent ofvine St. Police Station; Exparte Liebmann, [1916] 1 K.B. 268; R. o. 
Bottrill; ExparteKuechenmeister, [1947] 1 K.B. 41; the United States followed the same practice 
during the Second World War (Field Manual 27-10, Rules of Land Warfare (19401, par. 70. 

240ppenheim, International Law, vol. ii (6th ed. by Lauterpacht, 1944), p. 454; Manual of 
Military Law (1929), Amendments No. 12 (1936), p. 82; Hyde, International Law, Chityy as 
InterpretedandAppliedt.ythe UnitedStates(1945), vol. iii, p. 1797;FieldManual27-10, par. 348. 

25.4rticle 1 of the Geneva Prisoners of War Conventions of 1929 and Article 4 of the 
corresponding 1949 Convention purport to define the persons entitled to be treated as prisoners 
of war, while Article 1 of the Hague Regulations sets out to define the troops to whom the ‘laws, 
rights, and duties of war apply’. Since persons both civilian and military have been considered to 
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hers of resistance movements \vho are commanded by a responsible 
person, tvear a ‘fixed distinctive emblem’, carry arms openly, and 
conform vyith the lau, of war, even if operating in occupied territory, 
Lvere extended the protection of prisoner-of-u,ar status because of 
difficulties encountered in securing equitable treatment for guerrillas 
and members of resistance movements during the Second \\.orld 
\\”ar.26 Fears that the opposing belligerent \{.ill be put a t  a military 
disadvantage by being required to treat such persons as prisoners of 

are probably based on the erroneous assumption that all persons 
engaged in resistance activities \rill meet the qualifications prescribed 
in Article 4. It is reasonable to suppose that guerrillas and members of 
resistance movements n i l 1  more frequently than not fail to conform to 
these standards, since secrecy and surprise are the essence of such 
warfare. 

Do then persons engaged in hostilities of a clandestine nature 
benefit from the protection of any other status? .According to the letter 
of ;Irticle 4 of the Geneva Civilians Convention of 1949, persons n.ho 
‘in any manner u.hatsoever, find themselves, . . . in the hands of a 
Party to the conflict’ and do not benefit from one of the other Conven- 
tions are protected by that Convention. -4s indicated in the article 
referred to above,28 persons guilty of hostile activities in occupied 
areas are subject to a special rkgime analogous to a system of municipal 
la%,, and spies and guerrillas in such areas are thus in something 
approaching a protected status. Article 5 of the same Convention, in 
addition to limiting the extent to which the Convention is applicable to 
persons guilty of hostile acts in occupied territory, states with respect 
to the ‘territory of a Party to the conflict’ that ‘an individual protected 
person’ (i.e. any person in enemy hands not othen{.ise protected) \{rho 
is engaged in or suspected of hostile activities is not entitled to claim 
such rights and privileges under the Convention as u.ould imperil the 
security of the detaining state. This language, and the absence of 
provisions elsewhere w.hich would preclude strong action against 
captured unlanrful belligerents, are indicative of an intention on the 
part of the draftsmen of the Convention not to exclude the customary 
penalties inflicted upon belligerents of this nature. Furthermore, the 

be protected by and subject to the la\+ss, rights, and duties of ivar in connexion with \var crimes 
prosecutions, there is reason to believe that .\rticle 1 of the Hague Regulations is now to be 
interpreted only as definingthose who are entitled to be prisoners of war upon capture and that, 
as to the signatories to the Prisoners of b’ar Conventions of 1929 and 1949, the former definition 
has been superseded. 

“Report on the Work of the Conference of Government Experts for the Study ofthe Conventions for the 
Protectron of War Victims, International Committee of the Red Cross (1947), pp. 107-8. 

“Strebel,  ‘Die Genfer Abkommen vom ..12. .\ugust 1949-Fragen des Anwen- 
dungsbereichs’, in Zeitschrifi f u r  Aurlindisches Offentliches Recht und Vdkewecht. 1 3  (1950), 
pp. 133-41. 

28This Year Book, 27 (1950), pp. 261, 264. 
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failure of iirticle 5 to refer to areas where fighting is in progress 
outside occupied territory or the territory of the detaining state 
suggests that both Articles 4 and 5 were directed to the protection of 
inhabitants of occupied areas and of the mass of enemy aliens on 
enemy territory and that unlawful belligerents in the zone of opera- 
tions were not taken into account in connexion with the two articles. It 
is reasonable to conclude that no provision of the Geneva Conventions 
of 1949 precludes the death penalty for unlawful belligerents in other 
than occupied territoryz9 and that, afortiori, lesser penalties may be 
imposed. 
,4 category of persons who are not entitled to treatment either as 

peaceful civilians or as prisoners of war by reason of the fact that they 
have engaged in hostile conduct without meeting the qualifications 
established by Article 4of the Geneva Prisoners of War Convention of 
1949 thus continues to exist and to be subject to the maximum penalty 
which the detaining belligerent desires to impose. Individuals of this 
nature taken into custody for hostile conduct in occupied territory are, 
of course, the beneficiaries of a considerable number of procedural 
and substantive safeguards. But their counterparts in other areas are 
less fortunately circumstanced, and it is to this latter group that 
attention must be directed and to which reference is primarily made 
hereafter in speaking of spies, guerrillas, and other so-called ‘unlawful 
belligerents’. The first genus to be considered will be the classic form 
of hostile activity in a guise which conceals the true character of the 
individual, namely, spies. 

11. 
ARMED FORCES: SPIES 

Over the course of years, much learned discussion has been ex- 
pended on the question of the conformity of espionage in time of war 
with international law and with morality. From this consideration has 
emerged a virtual unanimity of opinion that while the morality of 
espionage may vary from case to case, some, and probably all, spies do 
not violate international law. A distinction may, of course, be made 
with respect to espionage other than in time of war, for such conduct is 
of doubtful compatibility with the requirements of law governing the 
peaceful intercourse of states.30 

The  great international lawyers of the past approached espionage, 
as they did so many other questions, from the standpoints of both law 
and morals. They were ultimately persuaded by the common view of 
mankind that persons acting as spies from patriotic motives pursue a 

HOSTILE C O N D U C T  BY PERSONS NOT O F  T H E  

29See Article 68: Geneva Civilians Convention of 1949. 
30Huybrechts, Espionnage et la convention de la Haye’, in Revue de droit f i n d  et de 

criminologic, 31 (1950-l), p. 931. 
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moral course of conduct and concluded that the pow.er of a belligerent 
to punish espionage directed against him arose not from the fact that 
the law prohibited the activity but from the danger which clandestine 
acts created and the resulting necessity that they be dealt with se- 
~ e r e l y . ~ l  How this view was to be reconciled with the safeguards 
generally accorded enemy soldiers is most persuasively stated in the 
u.ords of Gentili: 

This also is a reason why ou should be unwilling to assume that 
role [of spy], because it is dienied the privileges attaching to mili- 
ta y service. And therefore the law against spies seems just, since 
t R ey have divested themselves of the character which would pre- 
vent their being treated in that cruel and degrading fashion.32 

At the Brussels Conference of 1874, thorough consideration was 
given to espionage in war, and the provisions there drafted33 were 
carried over, almost without change, into the Hague Regulations of 
1899 and 1907.34 A number of states at the Conference strenuously 
resisted any suggestion that the proposed code should give legal 
sanction to an opposing belligerent's exercise of jurisdiction over a 
spy,35 and the resulting article provided by way of compromise that a 
spy was to be treated according to the laws in force in the capturing 
army.36 '4 recommendation that a distinction be made between pro- 
fessional agents and volunteers motivated by patriotic fervour met 
with an unfavourable r e ~ e p t i o n , ~ '  but the Conference found it impos- 
sible to agree whether military and civilian spies were in all respects to 
be treated in the same manner.38 

Articles 29 and 30 of the Hague Regulations do not attempt to do 
more then define the spy and require that he shall not be punished 
without trial, and it is to be observed that they do not purport to make 
espionage a violation of the Regulations. A further modification was in 
fact made in Brussels draft in order to avoid an implication that a spy is 
'to be condemned by virtue of a declaration signed by his own Gov- 
ern men^'^^ Moreover, the sanctioning by Article 24 of the 'employ- 

31Belli,DeReMilitarietBello Tractatuc(l563), Partviii, ch. i, 5 42; Grotius,DeJureBelliacPacis 
(1646ed.), Book iii, ch. iv, xviii. 3 ;  U'olffJu Gentium MethodoScientifica Pertractarum (1764), ch. 
vii, 5 5  884, 885, 893; Vattel, Le Dmit desgens (1758), Book iii, ch. x, 5 179. 

3ZDe Jure Belli Libri Tres (1612), Book ii, ch. ix, pp. 282-3. 
33Articles 19-22, Actesde la Conference de Eruxelks (1874), p. 291. 
34.4rticles 29-31. 
35The delegations which were most articulate about this matter were those of Belgium, the 

Netherlands, and Italy (seep. 324, n.  2). TheProjet had provided: 'Lespion pris sur le fait, lors 
mPme que son intention n'aurait pas et6 dcfinitivement accomplie ou n'aurait pas ;ti. couronnt.e 
de succ's, est livrt. 'a la justice' (Actex, p. 13). 

36.4rticle 19, Actes, p. 291. 
37The  proposal was made by the Spanish delegate (Actes, pp. 42, 203). 
38The difficulty arose in connexion with the discussion of -4rticle 21, dealing with the spy 

38 Proceedings of the Second Subcommission, Second Commission, in The Proceedings oftbe 
who had rejoined his army Metes, pp. 44-45). 

Hague Peace Confirace; The conference of 1899 (ed. by Scott, 1920), p. 489. 
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ment of measures necessary for obtaining information about the 
enemy’ is strongly indicative that espionage falls into the same cate- 
gory as legitimate ruses of war.40 In accordance with these provisions, 
recent texts,41 military manuals,42 and judicial opinions 43 have nor- 
mally emphasized that espionage is not in violation of the law of 
nations but that a belligerent penalizes this conduct because of the 
danger it presents to him. Frequently military codes incorporate a 
definition of espionage, conforming to that of the Hague Regula- 
t i o n ~ , ~ ~  and thereby provide a positive legal precept in domestic law to 
fill up the measure of jurisdiction which international law concedes to 
be held by the offended state for the protection of its national security. 
Into this firmly established law some doubt has been interjected byEx 

parte Quirin et Al. , 4 5  decided by the Supreme Court of the United 
States in 1942. Spies were considered by the Court to be ‘offenders 
against the law of war subject to trial and punishment by military 
tribunals’ for the ‘acts which render their belligerency unlawful’.46 A 
possible inference from this language is that the Court considered 
espionage to be subject to punishment as an international  rime.^' 
There is reason to suppose, however, that the tribunal was led by the 
somewhat imprecise distinction often made between ‘lawful’ and 
‘unlawful’ combatants to conclude that failure to qualify as a lawful 
combatant could be described as a violation of international law. If, 

40Manud$MilitaryLaw (1929), Amendments No. 1 2  (1936), p. 36, n. 4; Field Manual 27-10, 
Rules $Land Warfare (1940), par. 203. 

41 Oppenheim, International Law, vol. ii  (6th ed. by Lauterpacht, 1944), p. 329; Halleck, op. 
cit. (3rdEng. ed. by Baker, 1893), vol. i ,  p. 571; Wheaton,InternationalLaw, vol. ii(7thEng. ed. 
by Keith, 1944), p. 218; Westlake, International Law, Part ii (2nd ed.,  1913), p. 90; Hall, A 
Treatise on International Law (7th ed. by Higgins), p. 579; Fauchille, Trait5 de droit international 
public, vol. ii (1921), p. 150; Calvo, Le Droit international thkorique etpratique (5th ed., 1896), vol. 
iv,  p. 178; Rolin, Le Droit moderne de laguerre (1920), vol. i ,  p. 266; U’altzog, Recht der Land- 
kriegfuhrung (1942), p. 54; but cf. Hyde, op. cit., vol. iii, p. 1865. 

42ManudofMilitury Law (1929), Amendments No. 12 (1936), p. 36; Field Manua127-10, Rules 
$Land Warfare (1940), par. 203; Kriegsbrauch im Landkriege (1902), p. 30. 

43United States ex rel. Wessels v .  McDonald, Commandant of Brooklyn Navy Yard (E.D.N.Y.,  
1920), 265 Fed. 754, dismissed per stipulation (1921), 256 U.S. 705; United States w .  List et Al. 
(194% TrialsofWar Criminab, xi (1950), p. 1245; War CrimesReport, viii (1949), p. 54; see Opinions 
oftheArtornysGeneralofthe Unitedstates, 31 (1920), p. 356, and40(1949), p. 561, concerningthe 
jurisdiction of a United States military tribunal over one Witcke, alias Waberski, a G5rman spy 
arrested in the vicinity of a military post. 

44France, Code de Jurtice Militaire, Articles 237, 238; United States, Unform Code OfMilitaSy 
Justice, Article 106 (64 Stat. 138; S O  U.S.C. 700). 

45317 U.S. 1. 
46317 U.S. 31 .  
“This is the view adopted by Professor Hyde in ‘Aspects ofthe Saboteur Cases’, in American 

Journal ofInternationa1 Law, 37 (1943), p. 88. In commending the ‘bold and fresh view’ (p. 90) 
taken by the Supreme Court, he points to the inconsistency between the recognition of the 
propriety of a state’s employment of espionage and the punishment of the spy so employed and 
suggests that both the act of the state and the act of the individual are equally violative of 
international law. It would appear, on the contrary, that the appearing inconsistency may be 
realistically resolved only by an acknowledgement that the act of neither is in contravention of 
international law. 
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indeed, the Court \vas proceeding on the assumption that the law of 
nations forbids the employment of spies and espionage itself, that 
view., it is submitted, fails to find support in contemporary doctrine 
regarding such activities in wartime.48 

Article 3 1 of the Hague Regulations, tvhich provides that a spy Lvho 
is captured by the enemy after rejoining his army is to be treated as a 
prisoner of war and incurs no responsibliity for his previous acts of 
espionage, thro\+,s considerable light on the juridical status of espio- 
nage. Tu.0 reasons have been adduced for this limitation in punish- 

The  first goes to the difficulty of proving the act after the 
individual has returned to his own army. T o  this it must be replied 
that if it is possible to gather and utilize proof of war crimes of the 
atrocity type years after the event took place, this explanation seems to 
lack substance. The  other, which appears to be the correct reason, is 
that spying is a ruse of war, which the threat of ‘punishment’ is 
designed to deter. Once the act is completed, the deterrent purpose of 
the death penalty has no room for operation. The limitation of 
punishment thus offers a strong indication that espionage is not pro- 
hibited by the international law of war and that its suppression is 
instead left to the initiative of the opposing belligerent. Article 3 1 has 
been productive of some controversy concerning whether the immu- 
nity of the returned spy must be applied to the civilian secret agent as 
well as the military.50 References in the article to a rejoining of the 
army and to subsequent treatment as a prisoner of war might seem, 
from a textual examination alone, to indicate that only a military spy 
was intended. However, the two possible bases for the limitation on 
the punishment of spies logically apply with equal force to both the 
military and civilian agent, and the great difficulty in many cases of 
establishing whether an individual acted in a military or non-military 

48Although the opinion contains copious citations to Field Manual 27-10, Rules of Land 
Warfare (1940), it does not refer to paragraph 203 ofthe .Manual, Nshich states that spies are not 
punished as ‘violators of the law of war’. With respect to espionage, the Court alluded to 
paragraph 83 of General Orders No. 100, 24 April 1863, but the General Orders, which had 
been superseded many years previously, stated elsewhere that deception in war is ‘a just and 
necessary means of hostility’ (par. 101). 

\.iolle, L’Espionnage militaire en temps de guwre (1903), p. 160; Huybrechts, op. cit.. pp. 
937-8. 

In Re Flesche, ,l’ederlandrJurisprudentie, 1949, No. 548, the Dutch Special Court of Cassation 
held that Article 3 1  does not apply to civilians, and that the immunity therein provided is 
confined to military personnel in the zone of operations. O n  the other hand, the Manual of 
Military Law (19291, Amendments No. 1 2  (1936), p. 38, n. 5 ,  and Rolin, op. cit., vol. i, p. 371, 
take the view that the immunity of the returned spy is a general one, applying to all persons of 
that character. .4rticle 26 ofthe Manual prepared by the Institute of International Law extended 
the immunity to spies who had succeeded in quitting the territory occupied by the enemy 
(Annuaire de l‘lnstitut de droi? international, 5 (1881-2), p. 156). 

For cases grantingimmunity to returned military spies seeIn re Martin (1865), 45 Barb, (N.Y. 
142;InreRieger (France, Cass. crim., 29July 1948), Dalloz,Hebdomadaire, 1949, 193, with a note 
by de \-abres, Recueil Sirey, 1950, 1 .  37 (under date of 20 July 1948). 
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capacity at the time of his act 5 1  further suggests that the protection of 
Article 31 is not confined to the military spy. 

Questions of substance concerning spies may also arise in connex- 
ion with the limitation of Article 29 of the Hague Regulations to spies 
taken in the ‘zone of operations’. In modern warfare, in which even the 
remotest town is exposed to the danger of attack by guided missiles, 
rockets, and parachute troops, the entire territory of a belligerent may 
with some justice be said to be in a zone of  operation^.^^ But it is 
normal to preserve some semblance of distinction between that area 
and territory which is not subject to military control, ifonly to provide 
a line of demarcation between the jurisdiction of the military and 
civilian a ~ t h o r i t i e s . ~ ~  At the same time that military codes frequently 
contain a specific reference to the type of espionage defined in Article 
29, the civil law also contains its own provisions for the protection of 
official secrets and for the general security of the state in time of war. 5 4  

It is even clearer, however, that espionage falling under this latter type 
of interdiction cannot be said to be in violation of the law of nations, 
since its punishment has hitherto been effected without reference to 
that body of law. An alien enemy engaging in espionage, although 
divesting himself of the protection he might otherwise enjoy as a 
prisoner of war, is in turn protected by the safeguardsof domestic law, 
which, by way of securing the liberties of loyal citizens, makes even 
active enemies benefit from the law’s protection. As the difficulty of 
distinguishing the traitor from the spy and secret agent increases , by 
reason of the fact that a given act may be treasonable if committed by a 
citizen and espionage if committed by an alien,55 the necessity of 
subjecting all persons outside the zone of operations to a common law 
and to a common tribunal grows correspondingly greater. Although 
problems of this nature have been productive of recommendations 
that espionage in time of war be the subject of an agreed international 
d e f i n i t i ~ n , ~ ~  it has not been suggested that espionage should itself be 
interdicted by international law. 

As long as espionage is regarded as a conventional weapon of war, 
being neither treacherous nor productive of unnecessary suffering, 
the sanctions visited on spies are only penalties to deter the use of that 

51  Huybrechts, op. cit., p. 941. 
5zln re Rieger, supra, recognized that even the unoccupied portion of France could be said to be 

53SeeEzpar t e  Milligan (1867), 4 Wall. 2 .  
54E.g ,  Official Secrets Act, 191 1 and 1920(1 & 2 Geo. V, c. 28; 10 & 11 Geo. V,  c. 75); United 

States Code, Title 18, Chapter 37. 
5 5  As in France; see Code Pinal, Articles 76 and 77; de Vabres, ‘La Rkpression de I’espionnage 

et la codification du Droit pknal international’, in Revue de droit international, de sciences diplo- 
matiquesetpolitiques, 26 (1948), p. 341; Pella, ‘La RCpression des crimes contre la personnalitk de 
I’ktat’, in Recueil des cours de PAcudgmie de droi t  international de la Haye, 3 3  (1930), p. 726. 
56A suggestion of this nature was made by General Arnaudeau (France) at the Brussels 

Conference of 1874 Metes, p. 43); see de Vabres, op. cit., p. 350. 

in a zone of operations; see Waltzog, op. cit., p. 52. 
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ruse. The actions of a spy are not an international crime, for by his 
conduct he merely establishes that he is a belligerent with no claim to 
any of the protected statuses nhich international law has created. 

111. HOSTILITIES I N  ‘ARXIS BY PERSONS N O T  O F  T H E  
RM E D FO RC E S : G C E RRI LLLA S 

Hostilities in arms by persons not entitled to be treated as prisoners 
of u.ar are of tremendously greater practical importance than espio- 
nage, but the lau applicable to such conduct, is if anything, even less 
certain. These activities may take the form of individual acts of 
1-iolence, in kvhich case the expressionfranc-tireur is normally used, or 
may with greater probability be carried on by armed bands in guerrilla 
or partisan u.arfare. For n~an t  of better term, the expression ‘guerrilla 
\varfare’ m i l l  be applied to all such acts, but with the qualification that 
it is not intended to refer, in the sense in which it is used in military 
science, to the \\ arfare a.aged by detached troops of the armed forces, 
properly so identified, or  to armed forces n.hich continue fighting 
after a surrender, \t hich presents a problem of another nature.” The 
nord ‘guerrilla’ is most usefully applied in a legal context to armed 
hostilities by private persons or groups of persons \t ho do not meet the 
qualifications established in Article 4 of the Geneva Prisoners of Il’ar 
Con\ ention of 1949 or corresponding provisions of the earlier Con- 
ventions.j8 

T h e  tendency of academic lawyers has been to charge guerrillas 
M’ith acting in contravention of international l a w ,  It has been said that 
such armed bands carry on ‘irregular war’ because they are normally 
self-constituted, lack permanency, do not wear uniforms, carry on 
pillage and destruction, and are disposed to take few prisoners and to 
deny quarter.jg The  principal accusation which has been made 
against them is that they eventually degenerate into bandits, engaging 
in murder and robbery in hope of gain. A s  a consequence, the texts of 
the nineteenth and twentieth centuries are disposed to stigmatize 
guerrilla warfare and any private hostilities in arms as ‘war crimes’.60 

Hou well this characterization accords u ith the realities of modern 
narfare is open to serious question. It must be assumed at the outset 

”Concerning which see Surick and Barrett, ‘Legality of Guerrilla Forces under the Laws of 
R’ar’, in American Journal of International Law, 40 (1946), p. 563. 

Article 1 ,  Hague Regulations of 1907; Article 1 ,  Geneva Prisoners of War Convention of 
1929. 

jg Hyde, op. cit., vol. iii,  p. 1797; Hyde’s sentiments are those of Lieber in Guerrilla Parties 
considered with Reference to the Laws and Lsages of War (1862), p. 7 .  

600ppenheim, op. cit., vol. i i  (6th ed. by Lauterpacht, 1944), pp. 45 1,454; Fauchille, op. cit., 
vol. ii, pp. 99 ff . ;  Hyde, op. cit., vol. iii, pp. 1797-8; Halleck, op. cit., p. 386; Spaight, op. cit., 
p. 63; K’altzog, op. cit., p. 16; see to like effect the British Manual ofMilitary Law (19291, 
Amendments N o .  12 (19361, p. 83, characterizing private hostilities in arms as illegitimate acts 
‘from theenemy’s standpoint’, and United StatesRulesofLand Warfare (1940), pars. 348, 3 5  1 ,  and 
3 5 2 .  
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that guerrilla activities are an inevitable concomitant of hostilities 
waged by regularly constituted armed forces. 61 Isolated bodies of 
regular troops, greatly extended supply lines, and thinly scattered 
occupation forces offer inviting and advantageous targets to guerrilla 
columns. By contrast with the armed forces, guerrillas require little 
logistical support. Their casualties are slight. Above all they have the 
advantages conferred by the fact that they conceal their character as 
belligerents and are thus able to exploit to the full the element of 
surprise. 62 

Strategic and tactical considerations alone do not recruit guerrilla 
forces, and it must be remembered that the partisan exists in modern 
warfare because the civilian willingly takes up arms and fights. The  
guerrilla fighting of today had its forerunners in the resistance of the 
Spanish Maquis during the Peninsular Campaign63 and in the hos- 
tilities of French civilians in the Franco-Prussian War, which brought 
the term franc-tireur into an undeserved prominence. 6 4  Resistance 
activities were an important instrument in the defeat of the Axis 
during the Second World U’ar, and it is hardly possible to name an 
armed conflict which has taken place since the conclusion of those 
hostilities in which guerrillas have not played an important and often 
decisive role. 6 5  Only a rigid legal formalism could lead to the charac- 
terization of the resistance conducted against Germany, Italy, and 
Japan as a violation of international law. Patriotism, nationalism, 
allegiance to some sort of political authority have replaced the desire 
for loot, which has traditionally been attributed to the guerrilla, in 
motivating civilians to take an active part in warfare. And finally, it 
must not be forgotten that in the Marxist view of the ‘people’s war’, to 
v.hich a considerable number of important military powers subscribe, 
popular resistance, including guerrilla warfare, is regarded as a neces- 
sary and proper means of defence. 66 

The  law of war has had to evolve an uneasy and sometimes unwork- 
able comproniise between the legitimate defence of regular belligerent 
forces and the demands of patriotism. An unwillingness to regard 
guerrillas as internationally criminal may be discerned at  the very 

6’ A related problem is that of the use of force by members of civil defence organizations who 
have not been equipped with uniforms or have not had an opportunity to don them (see United 
States v.  Hangobl (1945), War  Crimes Reports, xiv (1949), p. 86). 
” Miksche, Secret Forces; The Technique of Underground Movements (1950). 
63Napier, History of the War in the Peninsula (1828-40). 
6 4  See Rolin-Jaequemyns, ‘Chronique du droit international; Essai complementaire sur la 

guerre franco-allemande dans ses rapports avec le droit international’, in Revue de droit interna- 
tional et de la I6gislatbn cornparbe, 3 (1871), p. 288. 

65 United Nations forces in Korea have, for example, encountered guerrilla hands ranging in 
size from SO to 2,000 men (Eighth Report ofthe United Nations Command Operations in Korea, for the 

period 16 to 30 October 1950, U.N.Doc. S/1885). 
6sTrainin, ‘Questions of Guerrilla Warfare in the Law of War’, in American Journal of 

InternatwnalLaw, 40 (19461, p. 534; Kulski, ‘Some Soviet Comments on International Law’, in 
American Journal of Internatwnal Law, 45 (1951), p. 347. 
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threshold ofthe modern la\v of\var, for the delegations at the Brussels 
Conference from those countries Lvhich had the most often been 
invaded insisted again and again on the right of the attacked country to 
call its citizens to arms to resist the enemy. 13' T h e  protected position 
afforded the members of the lecte en muse6* is a monument to these 
sentiments, but the spontaneous mass uprising in the face of the 
enemy has lost any real significance. T h e  levte en muse is actually an 
anomaly in the laLv, for its recognition poses threats not only to the 
country employing it but to the enemy as \$,ell. In an area where a levy 
exists, the enemy is not u.ithout basis in looking upon all inhabitants of 
the invaded area urho are capable of bearing arms as potential enemies 
to be attacked or, if they surrender, to be made prisoners of war.69 
The  very considerations which militate against treating all bellige- 
rents as prisoners oflvar apply with equal force to the members ofthe 
levke en mase. 

The  distinction between those forces entitled to be treated as pris- 
oners of war upon capture and those not so qualified which had been 
worked out at Brussels was preserved in the Hague Regulations of 
1899 and 1907. 'O Martens, the president of the 1899 Conference, drew 
attention to the fact that: 

T h e  Brussels Conference, therefore, by no means intended to 
abolish the right of defence, or to create a code which would abolish 
this right. It u a s ,  on the contrary, imbued with the idea that heroes 
are not created by codes, but that the only code that heroes have is 
their self-abnegation, their will and their atriotism. 

The Conference understood that  its B uty \vas not to try to 
formulate a code of cases which cannot be foreseen or codified, such 
as acts of heroism on the part of populations rising against the 
enemy. 

It simply u.ished to afford the populations more guaranties than 
had existed up to that time.'l 

H e  went on to assert that the provisions drafted at the Brussels 
Conference had not been designed to deal with all cases and that they 

67The  Spanish delegation asserted that defensive war \vas for Spain a national war to which all 
the forces of the nation would be directed, regardless ofthe danger incurred (Actesdela Confienee 
de Bruxelles (1874), pp 138-9). -4 member of the Italian delegation expressed the x-iew that the 
Conference did not wish to indicate that resistance, other than in the form of the le& en muse, 
would be illegitimate (Actes, pp. 244-5). General de Leer of Russia expressed his Government's 
understanding that an attacked state has a right of defence without restriction, so long as it 
conforms to the la \ \  of war (Actes, p. 246). 

68.Article 10 of the Brussels Code; .k-tiCle 2 ,  Hague Regulations of 1907. 
69~Munual of Military Law (1929), Amendments hTo. 12 (1936), p. 11 ,  
"A proposed . h i &  recognizing the right of the population of invaded territory to offer 'by 

all law ful  means, the most energetic patriotic resistance against the invaders' was, however, nor 
favourably received (,liinutes of the Second Subcommission, Second Commission, Conference 
of 1899, Eleventh Meeting, 20 June 1899, in The Proceedings of the Hague Peace Conferences: The 
Conference of 1899 (ed. by Scott, 1920), pp. 550-5, 
" Minutes of the Second Subcommission, Second Commission, Conference of 1899, Elev- 

enth .Meeting, 20 June 1899, in The Proceedingsofthe Hague Peace Conferences; The Conferenceof 1899 
(ed. by Scott, 1920), p. 547 .  
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left the door open to ‘the heroic sacrifices which nations might be 
ready to make in their defence’. ‘It is not our province’, he added, ‘to 
set limits to patriotism.’ 

It was not, however, until the conclusion of the Second World War 
that judicial consideration was given to the status of persons falling 
outside the class of so-called ‘lawful belligerents’. In the Hostages 
Trials, 72 guerrillas were actually said, in legal intendment, to resemble 
spies in that the enemy punished such activities not because of their 
illegality in an international sense but because of the danger they 
presented to him. The  prevailing view in the trials involving resistance 
in arms, whether in occupied or other than occupied territory, 73 
appears to be in conformity with that expressed in theHostuges case. It 
was also made plain that guerrillas, like spies, may not be punished 
without trial. 74 

The  Geneva Conference of 1949 was well aware of the problem 
implicit in the existence of guerrilla and partisan warfare and seemed 
to be under the impression that it had dealt with it in satisfactory 
fashion. 75 Members of resistance movements who comply with the 
conditions that they be commanded by a responsible person, wear a 
fixed distinctive sign, carry arms openly, and comply with the laws of 
war are, even in occupied areas, entitled to be treated as prisoners of 
war upon capture. 76 But because guerrilla warfare is in essence secret 
warfare, it is improbable that the majority of guerrillas will comply 
with these conditions, particularly those which relate to the wearing 
of distinctive insignia and the open carrying of arms. 77 If this is so, the 
problem of the guerrilla fighter is still one of customary international 
law. The  fact that such persons are still left, subject to the procedural 
and general safeguards afforded by the Geneva Conventions of 1949, 
to the mercy of the enemy will in strict law lead to the extreme penalty 

72United States v.  Lirt et Al. (1948), TriaLr of War Criminals, xi (1950), p. 1245; War Crimes 

73United States v ,  Obkndorfet Al. (1948), Trials of War Criminuls, iv (1949), p. 492. 
74United Statesv. Lirtet Al. (l9+8), TrialsofWar Criminals, xi (1950), p. 1290; UnitedStatesv. 

Von Leebet Al. (1948), ibid., p. 530; War CrimesReports, xii(1949), p. 86; see theclosing Address 
for the Prosecution in United States v .  Yammbita (1945), ibid. iv (1948), p. 31. Article 5 of the 
Geneva Prisoners of War Convention of 1949 recognizes the necessity ofa trial by providingthat 
persons who have committed belligerent acts are to be protected by that Convention ‘until such 
time as their status has been determined by a competent tribunal’. 

75 See Report of Committee I1 to the Plenary Assembly (CDGIPLEN. 76 Pris, 2 3  July 19491, 

Reports, viii (1949), p. 58. 

p. 7. 
Article 4. 

“The  fear of Strebel that what he characterizes as a legitimation of resistance activities by 
civilians, particularly those in occupied territory, will put major obstacles in the path of the 
opposing belligerent (loc. cit., pp. 133 ff.) apparently proceeds from the assumption that large 
numbers of persons will be affected by those provisions of Article 4 of the Prisoners of War 
Convention of 1949 pertaining to resistance movements. It is believed that the disputed clauses 
of Article 4 represent only a slight derogation from the international common law of war and that 
the problem of guerrillas who are not entitled to be treated as lawful belligerents is still 
paramount. See also Brandweiner, ‘Das Partisanenproblem und die Genfer Konventionen vom 
12. August 1949’, inJuristirche Bliittw, 7 2  (1950), p. 261. 
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of death. It may be expected, however, that more fa\ourable treat- 
ment, specifically in the form of recognition as prisoners of v ar, \{ i l l  
be held out as an inducement to persuade guerrillas to surrender. The 
listing ofthose persons who are entitled as a matter of la\{ to be treated 
as prisoners cannot reasonably be construed as prohibiting a bellige- 
rent from granting that status of persons having no legal right 
thereto. 78  

When resistance activities in the form of guerrilla warfare are 
carried out in occupied areas, it would appear, in the light of 
prosecutions for war crimes and the Geneva Conventions of 1949, that 
they constitute no violation of any duty imposed by international law 
and cannot therefore be stigmatized as violative of international lau . 79 

As guerrilla activities in occupied areas during the Second 14'orld \Var 
proved to be of considerably greater consequence than those in the 
face ofthe enemy, there is reason to suppose that the law applicable to 
unoccupied areas should correspond to that to be invoked elsewhere, 
unless some distinction between the two which is of legal significance 
may be ascertained. But if such warefare within occupied areas, v here 
the power ofthe enemy is already established, is  not in contravention 
of the lam of nations, hou much less can similar activities in unoc- 
cupied zones, where the fortunes of battle are still in doubt, be said to 
have that character. Nor can it be argued that a state has no obligation 
to suppress guerrilla activities on its behalf in that portion of its 
territory which is occupied but that such a duty does arise M here 
active hostilities are in progress in the face of the enemy. .As long as 
partisan M.arfare is inspired by genuine allegiance rather than a desire 
for pillage and as long as guerrilla acti\ ities are looked upon as licit and 
laudable by the state on u hose behalf they are undertaken and by 
third parties to the conflict, it is highly unreal to regard them as 
internationally criminal. 'O 

Although guerrilla warfare and private hostilities in arms should 
not be regarded as violative of international law, this does not neces- 
sarily mean that persons carrying on such activities may not be guilty 
of war crimes in their strict sense. T o  apply the doctrine of mem- 
bership in criminal organizations'' to membership in any guerrilla 
band because of fears concerning their lawlessness u ould, of course, 

"This was the view taken by the Danish delegate a t  the Geneva Conference of 1949(Verbztim 

"This Year Book, 27 (1950), pp. 2 5 3  ff. 
Report of the Thirteenth Plenary Meeting, 26 July 1949, CDGiPLENiCR 1 3 ,  p. 6) .  

The  assimilation of guerrillas to 'bandits' and 'pirates', as proposed by Cowles ('Universality 
ofJurisdiction over War Crimes', in Calijwnia Law Review, 3 3  (1945), pp. lSl-203), is unwar- 
ranted. Although some guerrillas may engage in banditry and thereby become guilty of the war 
crimes of murder, plunder, and wanton destruction, it is somewhat naive to suppose that a desire 
for blood and booty for their own sakes is the sole well-spring of such warfare and that guerrillas 
never devote themselves to the same missions as the regular armed forces. 

81Judgment of the International Military Tribunal f i r  the Trial of German Major War Criminals 
(Cmd. 6964, H.M. S .0 . .  1946), pp. 66 ff. 
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constitute an unwarranted extension of the principle, by a legislative 
rather than a judicial process, from individual organizations within a 
state to all groups of a specified type. The  notion of complicity 82 may, 
however, involve the responsibility of persons associated with an 
individual organization of guerrillas members of which have commit- 
ted criminal acts. Should members of such groups pillage, loot the 
dead and wounded in the area of battle, refuse to give quarter, or 
murder prisoners, they would, like members of the regular armed 
forces, be similarly accountable for their criminal acts. 83 

The guerrilla thus appears, like the spy, to be a belligerent who has 
failed to meet the conditions established by law for favoured treatment 
upon capture. The  judicial proceeding to which a suspect is subjected 
is accordingly a determination whether or not he meets the qualifica- 
tions prescribed for treatment as a prisoner of war or as a peaceful 
civilian. What formulation of law is necessary to permit his ‘punish- 
ment’ if he fails so to qualify is essentially a matter of domestic law or 
practice. In Germany, guerrilla warfare against the Reich was defined 
as a crime by German law. 84 In other countries a purported prosecu- 
tion for acting in ‘violation of the laws and customs of war’ is probably 
to be construed as directed against an offence in violation of the 
military common law of the state concerned. In any case, the protec- 
tion of international law, in the sense in which that law safeguards 
prisoners of war and peaceful civilians, terminates when the judicial 
proceeding reveals that the individual does not qualify for protected 
status. 

IV.  OTHER FORMS OF HOSTILE ACTIVITY BY 
PERSONS NOT OF THE ARMED FORCES 

Clandestine activities in warfare are not confined to the work of the 
spy, the armed guerrilla, and thefranc-tireur. Sabotage, intelligence 
activities other than espionage, propaganda, and psychological war- 
fare may also be carried on by civilians or disguised military person- 
nel, and their importance, by comparison with hostilities in arms, has 
become so great that partisan warfare has been given the name of 
‘sabotage with violence’. 8 5  Since guerrilla bands will depend’ upon 
these means of harming the enemy as well as on open combat, guerrilla 
warfare itself must be understood as embracing this wide range of 
activities. Such partisan warfare is usually carried on by civilians, as 

Article 2 (12)  (iv), Draft Code of Offences Against the Peace and Security of Mankind, in 
Report of the International Law Commission Covering its Third Session, 16 May-27 July 1951 
(U.N.Doc. N C N .  4/48, 30 July 1951), par. 59. 

83  Le. as ‘marauders’ or ‘bandits’ in the true sense of those words (see United States Rules of 
Land Warfare (1940), par. 353). 

8 4  Verordnung iiber das Sonderstrafrecht im Kriege und bei Besonderem Einsatz (Kriegsson- 
derstrafrechtsverordnung), 17 August 1938, R.G.Bl . ,  1939, I, 1455, Article 3. 

85Miksche, op. cit., p. 142. 
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soldiers of the regular armed forces other than those detailed to 
organize and assist underground warfare derive no advantage in nor- 
mal circumstances from assuming the garb of civilians. But military 
personnel will frequently be called upon to serve as secret agents and 
to perform clandestine functions not calling for the use of armed force. 
Both they and their counterparts in resistance movements will of 
necessity disguise themselves or keep in hiding in a manner resem- 
bling the clandestine activities of the spy. 

T o  the hostile activities, other than open armed warfare, of those 
not qualified to be treated as prisoners of war, the term ‘war treason’ is 
most frequently applied. If that term, which is highly objectionable as 
a concept of occupation law,86 is extended to hostile activities wher- 
ever c o n d u ~ t e d , ~ ’  its use becomes even more difficult to justify. to 
the enemy carrying on military operations in other than occupied 
territory, sabotage behind the lines is not treasonable in an interna- 
tional sense, because no juridical relationship exists betureen the 
offending combatant and the state affected. All the inconsistencies 
inherent in ‘war treason’ in occupied areas are thus only multiplied if 
that term is applied to hostile conduct elsewhere. Alternatively, per- 
sons carrying on secret warfare have been accused of the offence of 
‘unlawful combatancy’, which the Supreme Court of the United 
States in Exparte Quirin declared to be violative of international law 
and presumably on that account a ‘war crime’. In that case, eight 
Germans who had landed secretly in the United States and were bent 
on a mission of sabotage were held to be within the jurisdiction of a 
military commission, before which they had been tried on charges 
which included, inter alia, violation of the law of war in the form of 
‘unlawful belligerency’. The Court distinguished the lawful and un- 
lawful combatant in the following terms: 

Lawful combatants are subject to capture and detention as pris- 
oners of war by opposing militar forces. Unlawful combatants are 

subject to trial and punishment by military tribunals for acts which 
render their belligerency unlawful. 89 

likewise subject to capture and J etention, but in addition they are 

The unlawfulness of their conduct was based on the fact that they 
had clandestinely entered the United States on a hostile mission, 
‘discarding their uniforms upon entry’. While there is no doubt that 
secret agents of this nature are subject to trial under the statutes or 
military common law of the captor, the characterization of such 

86This Year Book, 2 7  (1950), pp. 251-2.  
S’MunuulofMilitury Luw (1929), Amendments No. 12 (1936), pp. 37 ,  83; Field Manual 27-10, 

Rules of Land Wmfure (1940), par. 205; Oppenheirn, Internuttonal Law, vol. i i  (6th ed. by 
Lauterpacht, 1944), p. 454. 

“(1942), 317 U.S. I .  
” 3 1 7  U.S. 3 1 .  
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conduct as a violation of international law arises, it is submitted, from 
a fundamental confusion between acts punishment under interna- 
tional law and acts with respect to which international law affords no 
protection. The  German saboteurs were also charged with offences 
under the United States Articles of War, namely, those defining 
espionage and aiding the enemy,g0 and it would appear that these 
provisions of municipal law afforded a surer ground for their punish- 
ment that did the offence of ‘unlawful belligerency’ under interna- 
tional law, to which the Court primarily directed its attention. 

It is uncontroverted that a person accused of hostile conduct other 
than as a member of those forces which are entitled to treatment as 
prisoners of war must be granted a trial. For the most part, the 
tribunal would appear to be charged only with the responsibility of 
determining whether the accused is to be treated as a prisoner of war, 
as a peaceful and therefore necessarily innocent civilian, or as neither, 
in which case he may be penalized. Once it has been discovered that 
the accused is not entitled to treatment as a prisoner of war, there 
appears in most circumstances to be no reason in law to inquire 
whether the individual is a civilian or a disguised soldier, for it would 
appear in the latter case that the soldier, even in occupied territory, is 
to be regarded as having thrown in his lot with the civilian population 
and to be subject to the same rights and disabilities. T h e  question of 
his actual status may, however, be relevant to the penalty to be 
imposed, since the greater danger presented by the presence of dis- 
guised military personnel within or behind the lines may call for a 
proportionately greater punishment than is meted out to an offending 
civilian. Special problems are presented only in the case of military 
personnel seeking to avoid capture and escaped prisoners of war who 
are captured or recaptured in civilian clothes. The  evader, as he is 
called, is often a member of an air force who has parachuted into 
territory held by the enemy and has disguised himself in an attempt to 
escape captureegl If he is taken by the enemy, the military tribunal 
determining his status may with some justification think him to be a 
spy, and the burden may be upon him to rebut that inference if it is 
once established that he is in the military service.” Dr. Spaight 
believes that the simple evader who is not a spy should be treated as a 
prisoner of war.93 T h e  prisoner of war who escapes will normally 
attempt to assume protective colouring and thus escape being taken. It 
is recognized that prisoners of war have a duty under their own law to 

goArt ic le~ of War 82 and 81, then in effect. 
91 Secret activities to facilitate such escapes were carried on extensively during the Second 

World War (Hinton,Air Victory’: TbeMenandtbeMacbines(1948), p. 325); seeInreScbonfeldetA1. 
(British Military Court, Essen, 1946), War Crimes Reports, xi (1949), p. 64. 

92Manud ofMilitary Law (19291, Amendments No. 12 (1936), p. 37. 
93  Spaight, Air Power and War Rights (3rd ed., 1947), pp. 102-4. 
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escape,g4 and this obligation has been taken into account in placing 
severe limits on the punishment w.hich may be meted out to a recap- 
tured prisoner 11 ho, by the fact ofescape, does not remo\ e himself from 
prisoner-of-a ar status.  g5 \Thy the evader and the escaping prisoner 
should benefit from a more far ourable rkgime than their brethren bent 
on hostile missions \Tithin the enemy's lines can probably be explained 
only by the fact that their conduct in seeking to escape is not regarded 
as hostile. \\Then, however-as happened in a number of commando 
and parachute raids-military personnel \$.ear civilian clothes under 
their uniforms in order that they may assume the guise of ciLilians 
when their immediate mission is accomplished, their status is not 
easily ascertainable. 96 It would seem consistent with the lam applica- 
ble to ruses and disguised belligerents that such individuals taken 
u.hile still in uniform should be treated as prisoners of m.ar on the 
ground that they have only prepared but have not yet executed their 
deceptive measures. If they should later be captured in cijilian 
clothes, they u.ould appear to be entitled to no better and no \\.orse 
than falls to the lot of the civilian guerrilla. 

Belligerents, both civilian and military, may also assume as dis- 
guise the uniform of the enemy. Some authorities regard this as a 
legitimate ruse before battle,97 while others contend that the use ofthe 
enemy uniform should be absolutely forbidden in all  circumstance^,^^ 
save perhaps that of espionage. The vieu that such deception is 
permissible if not done in battle is to some extent supported by the 
outcome of the Skorzeny case,99 lvhich resulted in the acquittal of a 
number of Germans u.ho had sought to deceive United States forces 
by the use of American uniforms and equipment. Allthough such 
conduct may not be a war crime, there is room for the vie\$, tha t  
individuals so disguising their true character are not entitled to be 
considered as prisoners of war and are to be treated as ifthey had been 
taken in civilian clothes. The fact that hostilities had ceased at the time 
of the Skorzeny Trial may account for the failure of the iimerican 

911nreAmberger(British Xlilitary Court, LVuppertal, 1946), WarCrimesReports, i(l947), p.  81. 
95 Articles 91-94, Geneva Prisoners of U'ar Con\-ention of 1949. 
96This question is raised in the annotation (p. 28) to In re Von Falkenborst (British Xlilitary 

Court, Brunswick, 19461, U.ar Crimes Reports, xi (1949), p. 18. Spaight states that the outer 
military garb of such persons might not serve to regularize their position (Air Power and War 
Rigbts (3rd ed., 19471, p. 314). 

97Ha11, op. cit. (8th ed. by Higgins, 1924), p. 649; iVestlake, op. cit., Part i i  (1907), p. 73 ;  
Fauchille, op. cit., vol. i i ,  p. 127. The question is essentially, ofcourse, what use ofthe enemy 
uniform constitutes 'improper use . . . of the military ensignia and uniform of the enemy' 
u,ithin the meaning of Article 2 3  (0 of the Hague Regulations of 1907. 

g8Spaight, War Rightson Land (1911), pp. 106-110 (characterizing a rule u hich envisages a 
quick change of uniforms on the battlefield as 'stupid'); Jobst, 'Is the LVearing of the Enemy's 
Uniform a \Yolation ofthe Laws of b'ar?', in American Journal oflnternational L a u ,  35 (1941), p. 
435, wherein the whole question is comprehensively discussed. 

"United States v. Skorzeny et  A!. (19471, Wur Crimes Reports, ix (1949), p,  90. 
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authorities to treat these persons in the same way as disguised persons 
taken in combat. The use of the Red Cross insignia as a means of 
deception is, of course, absolutely forbidden by the law of war and is a 
form of ruse punishable as a war crime. loo With the question of such 
ruses, the point is reached at which the bearing of war on dissimula- 
tion may pass over from a denial of privilege under the law to active 
prosecution for the violation of the law of war. 

v. CONCLUSIONS 

The various types of hostile conduct which have just been de- 
scribed, although outwardly dissimilar, actually share a common 
characteristic-that of disregard for or deliberate non-compliance 
with the qualifications established for an individual's recognition as a 
prisoner of war upon capture. In a sense all of them also constitute 
ruses of one sort or another, if by ruse is understood any means of 
deceiving the enemy. Since these qualities are those which most 
conspicuously inhere in espionage, resistance activities in occupied 
areas, guerrilla warfare, and private hostilities in arms, they afford 
grounds for believing that all these acts of warfare, whether or not 
involving the use of arms and whether performed by military persons 
or by civilians, are governed by a single legal principle. That this 
larger category of hostile conduct is not violative of any positive 
prohibition of international law is demonstrable by much the same 
considerations as militate against an internationally imposed duty of 
obedience to the belligerent occupant. In both occupied and unoc- 
cupied areas, resistance activities, guerrilla warfare, and sabotage by 
private persons may be expected to continue on at least as widespread 
a basis in future warfare as they have in the past. More often than not, 
patriotism or some sort of political allegiance lies at the root of such 
activities. Consequently the law of nations has not ventured to require 
of states that they prevent the belligerent activities of their citizenry or 
that they refrain from the use of secret agents or that these activities 
upon the part of their military forces or civilian population be 
punished. Evidence of the unwillingness of international law to inter- 
vene in such matters is found in the failure of those who have compiled 
lists of 'war crimes' for which persons are actually to be tried to include 
such acts as espionage or guerrilla fighting. The weight of precedent 
and history represented by the law applicable to espionage and the 
importance for practical purposes of the law relating to the hostile 
conduct of occupied populations together suggest that the supposed 
illegality of those other types of secret warfare which have been 
mentioned is based upon a misconception. The correct legal formula- 
tion is, it is submitted, that armed and unarmed hostilities, wherever 

'OOUnited States v. Hagendof(1946), War Crimes Reports, xiii (1949), p. 146. 
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occurring, committed by persons other than those entitled to be 
treated as prisoners of \\rar or peaceful civilians merely deprive such 
individuals of a protection they might otherwise enjoy under interna- 
tional la\$. and place them virtually a t  the pou.er of the enemy. 
‘Unlawful belligerency’ is actually ‘unprivileged belligerency’. 

International la\v deliberately neglects to protect unprivileged bel- 
ligerents because of the danger their acts present to their opponent. 
The peril to the enemy inherent in attempts to obtain secret informa- 
tion or to sabotage his facilities and in attacks by persons nrhom he 
often cannot distinguish from the peaceful population is sufficient to 
require the recognition of \vide retaliatory pou’ers. .Is a rough-and- 
ready \fray of distinguishing open Lirarfare and dangerous dissimula- 
tion, the character of the clothing M’orn by the accused has assumed 
major importance. The  soldier in uniform or the member of the 
volunteer corps u.ith his distinctive sign have a protected status upon 
capture, Lvhilst other belligerents not so identified do not benefit from 
any comprehensive scheme of protection. - In  exception must, of 
course, be made of the levk en masse, u.hich cannot be reconciled on 
principle with the distinction othem.ise made betLveen privileged and 
unprivileged belligerents. There is considerable justice in the conten- 
tion that to make the difference between life and death hang on the 
type of clothes \\.om by the individual is to create a ‘clothes philoso- 
phy’ of a particularly dangerous character. Indeed, the emphasis on 
the properly uniformed belligerent may be only a survival from the 
type of n.ar fought by closely grouped ranks of soldiers, in v.hich 
firing upon even individual detached soliders \$.as regarded as violative 
of international l a u . l o l  As the current tendency of the law of war 
appears to be to extend the protection of prisoner-of-v,ar status to an 
ever-increasing group, it is possible to envisage a day \$.hen the la\{. 
\$.ill be so retailored as to place all belligerents, hon.ever garbed, in a 
protected status. 

The  judicial determination a.hich is necessary before a person may 
be treated as an unprivileged belligerent is in consequence not a 

l o l  .Article 69, General Orders No. 100, 24 April 1863, prepared by Dr. Francis heber  for the 
governmentof United States forces in the field, stated: ‘Outposts, sentinels, or  pickets are not to 
be fired upon, except to drive them in, or uhen  a positive order, special or  general, has been 
issued to that effect.’ It is perhaps this distaste for the killing of the detached soldier Lvhich 
accounts for the prohibition of assassination in customary international la\v. Although this rule 
is considered to have been incorporated into .%rticle 23(b) of the Hague Regulations, \vhich 
forbids treacherous killing (Field Xlanual 27-10, RulesofLand Warfare (1940), par. 3 l ) ,  practice 
must be considered to have given a restrictive interpretation to ‘assassination’, at least to the 
extent of not rendering internationally criminal the deliberate killing of individual enemies in 
battle or in occupied areas. It is, for example, questionable Lrhether the killing of Heydrich in 
1942 by three Czech nationals who had parachuted into Czechosovakia (see Spaight, Air Power 
and W a r  Rights (3rd ed. ,  1947), p. 305) could be said to be an international crime. But cf. Opinions 
of the Attorneys General of the United States, 11 (1869), p. 297, dealing with the assassination of 
President Lincoln. 
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determination of guilt but of status only and, for the purposes of 
international law, it is sufficient to ascertain whether the conduct of 
the individual has been such as to deny him the status of the prisoner 
or of the peaceful civilian. There is actually no need for the creation of 
separate categories of offences, since the person bent on espionage will 
be subject to the same maximum penalty as the individual who 
transmits information innocently acquired or who engages in secret 
warfare. The  fact that a given individual will, as a matter of practice, 
carry on a variety of forms of hostile conduct is a further reason why 
international law need not work out any code of ‘offences’. What is 
thereafter to be done to the individual who is found to lack a privileged 
status is left to the discretion of the belligerent. It may either, as a 
belligerent act, cause the execution of the offender or it may require 
the application of domestic law to determine something denominated 
in that municipal law as ‘guilt’-but a guilt only in the sense of 
municipal law. In the case of occupied territory Articles 64, 65, and 67 
of the Geneva Civilians Convention of 1949 impose a positive re- 
quirement that persons in occupied areas be tried only under a munic- 
ipal law enacted for or applied to the occupied area, and the Conven- 
tion as a whole so severely restricts the power of the occupant to deal 
freely with unprivileged belligerency that the resistance worker or 
guerrilla in occupied territory is actually in a more favourable position 
than if he had been arrested or captured elsewhere. 

A denial that unprivileged belligerency is a violation of interna- 
tional law does not, it must be emphasized, leave the opposing state 
powerless. Guerrilla warfare may still be met with open warfare and 
saboteurs and spies captured within the lines may still be penalized, 
but not for any violation of international law. Except to the extent to 
which the power to impose the death penalty has been removed by the 
Geneva Civilians Convention of 1949, lo3 the offended state may 
employ that measure in dealing with clandestine hostile conduct. 
Moreover, the capturing state is not precluded from punishing an 
unprivileged belligerent for a war crime stricti juris, if he has, for 
example, killed civilians, or pillaged or refused to give quarter. Al- 
though it may be foreseen that in time of war bandits who live by 
pillage may attempt to contend that they are guerrillas fighting for the 
defence of their country, the degree to which they comply with the 
law of war generally applicable to the armed forces will afford the best 
indication of their purpose, and particularly of their adhesion to one of 
the belligerents in the conflict rather than to motives of private gain. 

As has already been observed, ‘unprivileged belligerency’ partakes 

l o 2  See Gutteridge, ‘The Protection of Civilians in Occupied Territory’, in Year Book of World 

103Article 68. 
Affairs (1951), p. 290. 
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strongly of the nature of a ruse by reason of its clandestine character. 
The  same ‘statute of limitations’ which forbids the punishment by the 
enemy of a spy 1% ho 1% as returned to his own lines accordingly could 
be applied to other forms of unprivileged belligerency, and there 
would appear to be strong reasons of policy for doing so.lo4 However, 
although it is easy to determine that a spy’s mission is completed Mith 
his return to his own lines, to fix with certainty when the status of 
‘unprivileged belligerency’ in other forms is at an end is extremely 
difficult. Severtheless, the principle to be applied would appear to be 
that if an individual has either returned to his own lines or become part 
of the regular armed forces or has otherwise indicated the termination 
of his belligerent status, as by long abstention therefrom, he may not 
be prosecuted by the opposing state for his previous acts of un- 
privileged belligerency. In the case of guerrilla warfare or of resistance 
activities in occupied territory, the cessation of belligerent activity 
\ t r i l l  in all probability be difficult to prove in practice. Furthermore, as 
the penalizing of the unprivileged belligerent is actually a belligerent 
act, there is no reason for such action after the definite cessation of 
hostilities, subject to the exception that new acts occurring thereafter 
would be punishable on the basis that they had constituted a resump 
tion of hostilities. 

It was at one time suggested that the war traitor who had returned to his own lines should 
benefit from the immunity extended to the spy (.Article 104, General Orders No. 100, 24 April 
1863), but the contrary view now appears to prevail (Manual of Military Law (1929), Amend- 
ments No. 1 2  (1936), p. 38; Field Manual 27-10, Rules of Land Warfare (1940), par. 213. 
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TOTAL LEGAL SERVICE: SEWELL ON 
GOVERNMENT PROPRIETORSHIP OF 

LAND 
Professor Toxey H. Sewell, Colonel, JAGC, Retired is a 

specialist in matters of real property law and legislative jurisdiction 
as they relate to land owned by the United States. In this article 
Professor Sewell examines the distinction made by the courts be- 
tween “sovereign” and “proprietorial” functions of the United 
States and describes it as a myth. He su pests that use of labels to 

owned by the United States does not properly permit analysis of 
the complex legal issues concerning title to and control of such 
lands. His treatment of this area, particularly the constitutional ’ 
basis for United States ownership of land, makes this a seminal 
piece, although Militar Reservations, which he edited, had been 

Some further notion of the range of problems affected by this 
author’s work may be found in earlier editions of this Review.2 

solve legal questions concerning owners a ip of or activities on land 

the standard work for r ive years before this article was published. 

U.S. DEP’T. OF ARMY PAMPHLET NO. 27-154, AhlILlT.4RY RESERVATIONS (1963), superseded 
4 U.S. DEP’TOF ARMY, PAMPHLET No. 27- 21, MILITARY ADMINISTRATIVE LAW HANDBOOK 
(1 97 3). 
’ Lloyd, Unlawful Entry and Reentry into Military Reservations in Violation of1 8 U . S . C .  8 1382,  5 3 

MIL. L. REV. 137  (1971); Peck, Use ofForce to Protect Government Property, 26 MIL. L. REV. 81 
(1964). 
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THE GOVERNMENT AS A PROPRIETOR 
OF LAND? 

Toxey H.  Sewell” 

I. I N T R O D U C T I O N  

“Governmental powers cannot be contracted away. . , ,” This 
pronouncement was made by the Supreme Court in an 1898 decision 
involving the right of a Government lessee to recover damages by 
reason of Federal action preventing him from enjoying the full bene- 
fits of his lease.’ T h e  Secretary of the Treasury had leased two islands 
off the Alaskan coast for the purpose of harvesting seals. Thereafter, 
pursuant to a treaty with Great Britain, the same officer so restricted 
the number of seals that could be taken on the islands as to drastically 
limit the value of the lease. The  Supreme Court denied recovery on 
the ground that regulation of the seal fisheries “involved the exercise of 
power as a sovereign and not as a mere proprietor” and the former 
power could not be preempted by a government lease.2 T h e  decision 
seems to stand for the proposition that the federal government does 
some things as a sovereign and others as an ordinary proprietor. What 
it does in its private capacity does not necessarily bind it in its public 
functions. The  sovereign hand need not know what the proprietorial 
hand is doing. 

Such a view of the government as having two separate functional 
entities, one “sovereign” and the other “proprietorial,” - -  should not be 
accepted without fukher thought. There is more to the subject than 
might be supposed from the brief illustration given. The  sovereign- 
proprietorial division of functions has, in fact, been suggested in a 

tcopyright 1968 by The Tennessee Law Review Association, Inc. Reprinted with permis- 
sion of the author and the copyright owner from 35 TEVN. L. REV. 287 (1968). Permission for 
reproduction or other use of this article may be granted only by The Tennessee Law Review 
Association, Inc. 

*Professor of Law, University of Tennessee. B.S., 1942; J.D., 1948, University of Alabama; 
LL.M., 1954, the George Washington University. At the time this article was written the author 
was an Associate Professor of Law at the University of Tennessee. 

‘North Am. Commercial Co. v.  United States, 171 U.S. 110 (1898). 
*Id. at 137. See also Horowitz v. United States, 267 U.S. 458 (1924); Wah Chang Carp. v. 

United States, 282 F.2d 728 (Ct. CI. 1960). “The government purely as a contractor. . . may 
stand like a private person . . . but by making a contract it does not give up its power to make a 
law. . . .” Mr. Justice Holmes in Ellis v. United States, 206 U.S. 246, 256 (1907). 
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great variety of  context^.^ The present inquiry \\ ill center upon just 
hou much validity there is to a distinction of this nature in the field of 
land ov nership. In this regard, the United States is by far the largest 
onmer of real property in the country. It  is frequently said that this 
property is onned in essentially the same status as a private land- 
OM nerV4 The activities of the federal government in this area can thus 
be described as “proprietorial” in character. But, as u i l l  be seen, there 
are both obvious and subtle differences betu een the United States as  
an ov ner of real property and a pri\ ate individual in a like capacity. 
The  real issue is \I hether there is any substance to the concept of 
“proprietorial” ov  nership of real property by the government. There 
is, in this connection, a strong basis for saying that all activities of the 
federal government in the land o ~ n e r s h i p  field are soLereign, and 
nothing e1se.j Such considerations place in context the scope of in- 
quiry to be attempted by this article. IYhile it is intended to concen- 
trate on the so-called “proprietorial” features of federal land o\\ ner- 
ship, related aspects of the matter m ill be considered. Emphasis \I ill 
necessarily be put on the points of similarity and difference betu een 
federal and private o u  nership of real property. 

11. C O N S T I T C T I O N ~ \ L  B;ISIS 
T o  begin n.ith, it should be acknom.ledged that all owmership of land 

by the United States ispublic in character. Under our Constitutional 
system, it is not possible for the federal government to o\\m land for 
private or personal purposes.6 There are important ramifications to be 
dran.n from these basic assertions; not the least of which is the idea 

3See Alabama v. Texas, 347 U.S. 2 7 2  (1954), rehearing denied, 347 U.S. 950 (1954). Illustra- 
tions of the sovereign-proprietorial distinction will appear throughout this article. The term, 
“proprietorial,” may be taken to describe governmental actions in the fields of contracting. 
property ounership, employment, and the like. Such matters have more or less exact counter- 
parts in transactions betkveen private parties. O n  the other hand, functions \\ hich are peculiarly 
governmental, and incapable of being performed by private parties, are “sovereign” or “gov- 
emmental” in nature. Legislative and judicial actions partake of this character. 

*Instances will appear elsewhere. The reasoning seems to be based on Coolie v .  Cnited States, 
91 C.S. 389 (1875). “If it [the United States] comes dou n from its position of sovereignty. and 
enters the domain of commerce, it submits itself to the same lau s that got-em individuals there. 
. . .”Id. at 398. “The government enters into purely commercial contracts , , . on the same 
footing as any private contracting party. , , .” ivaterman S. S. Corp. v.  United States, 258 F. 
Supp. 425 (S. D. .%la. 1966). 

5“It  has frequently been stated that the United States, in performing [leasing functions] acts 
only in a governmental capacity [citing authorities].” United States v.  Essley, 284 F.2d 5 18, 5 2  1 
(10th Cir. 1960). “[Flrom the practical standpoint the sueeping concept of similarity between 
commercial and government contracts simply is not borne out. . . .” \‘om Baur, Differences 
between Commercial Contracts and Government Contracts, 5 3  .%,B..I,J. 247-51 (1967). 

6“The United States does not and cannot hold property, as a monarch may, for private or 
personal purposes. .%I1 the property and revenues of the Lnited States must be held and applied 
. . . to pay the debts and provide for the common defense and general \\elfare. , . .” \‘an 
Brocklin v. Tennessee, 117 C.S. 151.  158-59 (1886). Note the reference to private property 
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that all property owned by the United States partakes of a governmen- 
tal character and is entitled to the privileges and immunities accorded 
other federal instrumentalities. But there are other, at least equally 
important, aspects of the matter. The Constitution vests a peculiar 
autonomy and control over federal land in the general government. 
The United States does not have Constitutional power to legislate 
generally with respect to title and ownership of real property by 
private citizens, as this is left with the states.’ Congress, however, is 
given a special Constitutional authority to enact laws with respect to 
the “territory or other property belonging to the United States.” * It is 
appropriate to emphasize the broadness of this Congressional power. 
Courts have spoken of it, in general terms, as being “without limita- 
t i ~ n . ” ~  No congressional enactment known to the writer has been 
stricken down because it exceeded the power of congress over federal 
land. It is not necessary to illustrate the extent to which congress has 
exercised its prerogatives over government property, as casual refer- 
ence to federal statutes  ill reflect the degree to which this has been 
done. 

In any event it would seem that congress could control, in the 
minutest respect, every aspect of federal title and land ownership. 
Special forms of estates apparently could be created and substantive 
rules of state property law could be made inapplicable. It would 
appear that federal law could provide unique methods of construing 
deeds and other conveyancing instruments affecting federal title to 
land. But based on past experiences there is reason to question the 
broadness of some of these assertions, and there are wide gaps where 
congress has not stepped in and exercised the powers it possesses. 
These factors should not be permitted to obscure the essentially 
complete residual authority possessed by that body over property 
owned by the United States. 

How, in view of this structure, can there be any such thing as 
proprietorial ownership of property by the federal government? The 
answer is that calling a government activity proprietorial does not 
mean that it is private in nature, but only like a private activity. In the 
process of fashioning principles of law in certain subject areas, the 
courts have found it appropriate to rely on the sovereign-proprietorial 
distinction. But this is largely a matter of terminology and conven- 

ownership by monarchs. ‘4 well-known example is the Congo. This territory was “in the late 
Nineteenth Century and the early years ofthe Twentieth the private estate of King Leopold I1 of 
Belgium. In 1908 control passed to the Brussels Government. . . .” Clinton, The United Nations 
and the Congo, 47 A.B.A.J. 1079 (1961). 

‘See Pollard v .  Hagan, 44 U.S. (3 How.) 212, 221  (1845). 
8U.S .  COUST. art. IV, 0 3, cl. 2. See .4labama v. Texas, 347 U.S. 272 (1954), rehearingdenied, 

gUnited Statesv. California, 332  U.S. 19, 27  (1947)opinionsuppbmented, 332 U.S. 804(1947), 
347 U.S. 950 (1954). 

rehearing denied, 332 U.S. 787 (1947),petition denied, 334 U.S. 855 (1948). 
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ience. Not since the early days has it been seriously contended that 
government land owmership is anything other than public in character 
and subject to the special authority of congress. This basic concept 
permeates every aspect of federal land lan. and is the single most 
fundamental difference betLveen the government as a proprietor of 
land and a private individual in like circumstances. 

111. S T - I T C T O R Y  -I1CTHORIZ;\TION 

It follo\vs that every real property transaction entered into by 
government officers must be authorized by congress. The cases estab- 
lish that each acquisition, holding, or disposition of property by the 
federal government depends upon the proper exercise of a constitu- 
tional grant of poa.er.'O These broad assertions are subject to only 
minor qualifications and, by and large, \vi11 govern the validity of real 
property transactions involving government land. Federal statutes 
prohibit executive officials from acquiring interests in real property 
unless there is some express authorization from congress.'l In fur- 
therance of the described system, congress does, in fact, legislate 
concerning both acquisitions and dispositions of land. It is the practice 
to enact each year authorization legislation covering specific public 
uzorks projects by name. Minor land acquisitions are usually provided 
for by permanent legislative authority.'2 Most disposals of federal 
land interests are likewise authorized by general and permanent statu- 
tory provisions.13 

\Yhat happens a-hen a real property interest is acquired or disposed 
of by a government agent without the requisite authority? T o  the 
extent that the authority of the government agent is limited by the 
absence of either legislative or regulatory authority, any person deal- 
ing a ith him is bound by the same limitation. "\Thatever the form in 
Lrvhich the Government functions, anyone entering into an arrange- 
ment with the Government takes the risk of having accurately ascer- 
tained that he u.ho purports to act for the Government stays u ithin 
the bounds of his authority."14 Case law establishes that the fcderal 
government is neither bound nor estopped by the actions of its agents 

"See United States t .  .Uegheny County, 322 U.S. 174, 182 (1944); United States v.  Jones, 
176 F.2d 278 (9th Cir. 1949); Osborne v. United States, 145 F.2d 892, 896 (9th Cir. 1944); 
United States v ,  .Mallery, 5 3  F. Supp. 564, 569 (LV.D. Wash. 1944). 

"See,  e.g., 41 U.S.C. 5 14 (1958). 
"See, e.g., 10 U.S.C. 0 2674 (1958). 
I3See Federal Property and Administrative Services;\ctof 1949.40 U.S.C. 00 471-524(1958). 
I4Federal Crop Ins. Corp. v. Xlerrill, 3 3 2  U.S. 380, 384 (1947). This principle is also 

applicable where the government agent lacks authority due to internal regulations. See G. L. 
Christian & .-\ssociates v.  United States, 320F.2d 345 (Ct. C1. 1963),cert. denied, 382 U.S. 821 
(1965). 
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beyond the scope of their authority,15 although something in the 
nature of an estoppel is occasionally invoked to avoid manifest injus- 
tice.16 

Lack of statutory authorization for a particular real property trans- 
action involving government land will normally mean, therefore, that 
the transaction is not valid. The usual situation is where the federal 
agent, as well as the party dealing with him, act on the mistaken 
assumption that the particular acquisition or disposition is authorized. 
Statutory authority is not always a clear question and unexpected 
problems in this area can arise. A gift to the federal government cannot 
be accepted without statutory authority, for instance, if it would 
impose obligations of a continuing nature upon the United States.17 
Even where statutory authority to acquire or dispose of land seems to 
be provided, there is a tendency to construe it strictly. A general 
authorization to “develop” a particular facility, for example, has been 
determined not to include authority to acquire land necessary for that 
purpose. l* The  positive requirement for statutory authorization 
applies to disposition of property interests as well as to their acquisi- 
tion. Federal land cannot be sold, given away, or abandoned without 
authority from c o n g r e ~ s . ’ ~  Where land or facilities have been left idle 
due to the oversight, neglect, or lethargy of government agents, they 
are still not abandoned from a legal standpoint in the absence of 
legislative sanction.20 Where the action of a government representa- 
tive is conscious and wrongful, the same considerations dictate even 
more strongly that the transaction should not be upheld.21 

15See, e.g., In re Hooper’s Estate, 359 F.2d 569, 577 (3d Cir. 1966), cert. denied, 385 U.S. 903 
(1966); Beaver v. United States, 350 F.2d 4, 8 (9th Cir. 1965), cert. denied, 383 U.S. 937 (1966); 
Brubaker v. United States, 342 F.2d 655,662 (7thCir. 1965); Prestex, Inc. v. United States, 320 
F.2d 367, 371 (Ct. C1. 1963); G. I. Christian & Associates v. United States, 320 F.2d 345 (Ct. 
C1. 1963), cert. denied, 382 U.S. 82 1 (1965). Where government agents represented to a seller of 
land that he would have priority to repurchase the same when the government use was 
discontinued, the representation was held not binding or enforceable. Harrison v. Phillips, 185 
F. Supp. 204 (S. D. Texas 1960), a f f .  289 F.2d 927 (5th Cir. 1961), cert. denied, 368 U.  S. 835 
( 196 1). 

Walsonavich v. United States, 335 F.2d 96 (3d Cir. 1964). 
“See Story v. Snyder, 184 F.2d 454,456 (D. C. Cir. 1950), cert. denied, 340 U.S. 866 (1950). 

The attorney general has concluded, however, that an unconditional gift of property may be 
accepted without statutory authorization. 39 OP. ATT’Y GEN. 373 (1939); 28 OP. ATT’Y GEN. 
413 (1910). 

18Ms. COMP. GES. E115456 (July 16, 1953). 
lgSeeLnitedStatesv. SanFrancisco, 112 F. Supp. 45l,453(N. D.  Cal. 1953),afd, 2 2 3  F.2d 

737 (9th Cr. 1955),cwt. denied, 350 U.S. 903 (1955); Osborne v. United States, 145 F.2d 892 (9th 
Cir. 1944); United States v. Mallery, 5 3  F. Supp. 564 (W.D. Wash. 1944). 

20See Kern Copters, Inc. v. Allied Helicopter Service, Inc., 277 F.2d 308, 313 (9thCir. 1960); 
Cityof Springfeldv. United States,99 F.2d 860(lstCir. 1938),cert. denied, 306U.S. 650(1938); 
United States v. Ballard, 184 F. Supp. 1 (D. N. M. 1960); United States v. City of Columbus, 
180 F. Supp. 775 (S. D. Ohio 1960); United Statesex re/. T V A  v. Caylor, 159 F. Supp. 4 1 0 6  
D. Tenn. 1958). 

21See United States v .  Mississippi Valley Generating Co., 364 C.S. 520, 5 6 3 6 4  (1961), 
rehearingdenied, 365 U.S. 855 (1961); cf. Muschany v. United States, 324 U.S. 49, 58 (1945). 
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There are some fe\t situations n here federal land transactions ha\ e 
been sustained M ithout action by congress. In the international field, 
for instance, it nould seem clear that the president could acquire or 
dispose of territory by treaty or agreement \t ith a foreign state.22 This 
is because foreign relations are the peculiar concern of the political 
branch of government. Furthermore, under proper circumstances, it 
is possible for the executive to seize private property as an exercise of 
the military pow er. \Vhile congressional authorization is usually pro- 
vided for, actions of this nature, under some conditions can be upheld 
as purely executive actions based on military n e c e ~ s i t i e s . ~ ~  \There 
private property is requisitioned under the military p o ~  er for a public 
purpose, the owner is not deprived of his right to compensation under 
the Fifth r i m e n d m e n t ~ . ~ ~  In other vxords, a hile the United States 
may derive power to take private property summarily from the la\\ s 
and prerogatives of \t.ar, the deprived onxer  still may have a right to 
reimbursement.25 

The  pon.er of the president to seize property u ithout statutory 
authority, in accordance n i th  presumed emergency M ar pou ers, must 
be carefully circumscribed. The 1952 decision of the Supreme Court 
in Youngstown Sheet and Tube Company us. Sawyer26 illustrates the 
limited residual authority of the president in this area. In this case, the 
Court was called upon to consider the validity of a seizure of certain 
steel plants to prevent interference a i t h  the Korean \I-ar effort by a 
threatened strike. Although several statutes authorized action of this 
nature, the president did not purport to act under any of them, 
because they Lvere “much too cumbersome, involved, and time- 
consuming for the crisis which was at hand.” In a 6-3 decision the 
Supreme Court held the president’s action unauthorized. Allthough 
the rationale of the majority was obscured by the fact that the six 
members contributed seven separate opinions, there M as a consensus 
among the members that the Constitutional power to requisition 

“See United States v. Curtis-iVright Export Corp., 299 L.S. 304, 318 (1936). 
Z 3 T h ~ s ,  the exigencies of war can justify a noncompensable taking or destruction of pri\-ate 

property. Lnited States v. Pacific R.R.,  120 U.S. 2 2 7  (1887). ~\ military officer is justified in 
seizing private property in an emergency. hiitchell v.  Harmony, 54 U.S.  ( 1 3  Hen.) 1 1 5 ,  134 
(1852); The Prize Cases [The .\my LVarwick], 67 U.S. ( 2  Black) 635 (1863). Interference \vith 
private property is justified as a matter of imperative military necessity in an area of combat 
during war. United States v.  Russell. 80 L.S. (13 Wall.) 623 (1871). 

24See United States v.  Pee iVee Coal Co., 341 C.S. 114 (1951). Sormally the basis for the 
government’s liability for taking property is legislative authority for the taking. “In order that the 
Government shall be liable it must appear that the officer who has physically taken possession of 
the property was duly authorized to do so. . , .” United States v. S o r t h  .Am, Transp. & 
Trading Co.,  2 5 3  L.S. 330, 3 3 3  (1920). 

25The  Court of Claims has jurisdiction under the theory of an implied promise to reimburse 
the owner. See 28 L.S.C. 5 1491 (1958) and United States v.  Russell. 80 U.S. ( 1 3  LTall.) 623 
(I87 1). 

*‘343 U.S. 579 (1952). 
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property, at least under the given circumstances, was in the congress 
rather than the president. The  disagreement was over the extent to 
which the executive might exercise extraordinary power to seize 
property in other situations. Some members of the Court felt that no 
set of circumstances could justify an executive seizure of property. It 
would appear, however, that the majority of the Court would sub- 
scribe to the view that, in instances of true military necessity, seizures 
of property would be sustained in absence of statutory authoriza- 
tion. ' 

Apart from the international and military fields, there are a few 
minor and obvious situations where federal real property transactions 
have been upheld in absence of Congressional action. The  attorney 
general has concluded, for instance, that an express statutory basis is 
unnecessary for the United States to acquire title to real property 
where authority may reasonably be implied from the circumstances.28 
Thus,  where the federal government has taken a lien on real estate and 
forecloses the same to protect its security, an express authorizing 
statute is ~ n n e c e s s a r y . ~ ~  It is also established that licenses may be 
granted over public property without statutory a u t h o r i ~ a t i o n . ~ ~  This 
is permissible on the basis that no interest in real property is being 
granted, only the use of the same. 

Two fundamental points connected with the statutory authoriza- 
tion requirement bear further emphasis. T h e  first is that the actual 
authority of a government agent participating in a land transaction is 
an essential subject of inquiry. The  doctrine of apparent authority, 
which can be relied upon in dealings with private agents, has little or 
no relevance where a government representative is involved.31 In most 
instances, the authority of the federal agent will be clear to the person 
dealing with him, but there will be some cases where the matter 
should be gone into further. T h e  authority of the federal representa- 
tive should never be merely assumed. The  second point to be noted is 
the extent to which the requirement of statutory authority touches 
and influences every aspect of federal land law. While this had already 
been demonstrated to a degree, it will become even clearer as other 
subjects are considered. The  difference between the government and 
the private landowner is thus clearly drawn. T h e  latter need not look 
to statutory authority to govern his transactions but may proceed on 
volition alone. 

2 7  Only the concurring opinions of Justices Jackson and Douglas would appear to depart from 
this view. Id. at 592, 629. 

(1877). 
"See 4 OP. ATT'Y GET. 69 (1941); 22  OP. ATT'Y GEN. 665 (1899); 1s OP. ATT'Y GEN.  212 

*'See 35 OP. ATT'Y GEN.  474 (1928). 
30See Osborne v. United States, 145 F.2d 892 (9th Cir. 1944). 
31See Whelan, Comment, Government Contracts: Apparent Autbority andEstoppei, 5 5  GEO. L. J .  

830-49 (1967). 
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IV.  FEDERA4L SUPREMACY 

The Constitution and laws of the United States “shall be the 
supreme Law of the Land.”32 A4t an early date, the Supreme Court 
held that activities and instrumentalities of the United States are 
immune from state r e g ~ l a t i o n . ~ ~  The federal immunity doctrine en- 
velops the entire range of federal activity.34 Land ownership by the 
United States, being of an essentially public character, is entitled to 
the privileges and immunities accorded other federal activities.35 It 
was held in 1886 that all federal land partook of a public character and 
was not subject to state taxation M’ithout consent of the United 
States.36 In the same vein, it has been established that a state may not 
condemn land belonging to the United States uithout its ~ o n s e n t . ~ ’  
Nor may federal authorities be required to comply v ith building 
codes and zoning requirements imposed by local State agencies.38 A 
state may not require the federal government to comply with record- 
ing requirements in order to protect its title.39 The  above conclusions 
flow logically from the federal Supremacy premise. The  general 
postulate,-that a state cannot prevent the federal government from 
acquiring land, disposing of it, or making an effective use of it,- 
would seem equally valid. ?Ls stated by the Supreme Court in Kohl Q. 

United States,40 the right of the federal government to acquire land 

32U.S .  CONST. art. VI, cl. 2 .  
33.M’Culloch v. Maryland, 17 U.S.  (4 Wheat.) 316 (1819). 
34See Department of Employment v. United States, 87 S.Ct. 464 (1966); United States v .  

Boyd, 378L.S. 39(1964),noredin 17  VWD. L. REV. 1543(1964); United Statesv. GeorgiaPub. 
Serv. Comm’n, 371  C.S. 285  (1963); Paul v. United States, 371 U.S. 245, 24843  (1963). 

35“[Federal lands] will be free from any such interference and jurisdictionof the state as would 
destroy or impair their effective use for the purposes designed. Such is the law with reference to 
all instrumentalities created by the general government. Their exemption from state control is 
essential to the independence and sovereign authority of the United States within the sphere of 
their delegated powers.” Fort Leavenworth R.R. v.  Lowe, 114 U.S. 5 2 5 ,  539 (1885). 

36VanBrocklinv. Tennessee, 1 1 7  U.S. 1 5 1  (1886). Priortothisdecision, thereseemstohax-e 
been considerable doubt about the matter. See United States v .  Railroad Bridge Co., 27  F. Cas. 
686 (No. 16,114) (C.C.N.D.  Ill. 1855); United States v. Weise, 28 F. Cas. 518 (No. 16,659) 
(C.C.E.D. Pa. 1851); People v. Shearer, 30 Cal. 645 (1866); People v. .\lorrison, 2 2  Cal. 7 3  
(1863). 

37See Utah Power & Light Co. v .  United States, 243 U.S. 389, 405 (1917). A proceeding to 
condemn land, in which the United States has an interest, is a suit against the Lnited States 
which may be brought only with the consent of congress. .Minnesota v .  United States, 305 U. S. 
382, 386-87 (1939). 

38See United States v. City of Chester, 114 F.2d 415 (3d Cir. 1944); United States v. 
Philadelphia, 56 F. Supp. 862(E.D. Pa. 1944),uffd, 147 F.2d 291 (3d Cir. 1945),cert. denied, 325  
U.S. 870 (1945); Tim v. City of Long Branch, I 3 5  N.J.L.  549, 5 3  .+.2d 164 (1947); Curtis v.  
Toledo Metropolitan Housing ’iuthority, 36 Ohio Op.  423, 78 N.E.2d 676 (Ohio Cam. Pleas 
1947). 

39See United Statesv. .4llegheny County, 3 2 2  U.S. 174, 183  (1944); United States v.  Snyder, 
149 U.S. 210(1893); Norman Lumber Co. v. United States, 2 2 3  F.2d 868 (4th Cir. 1955),cert. 

denied, 350 U.S. 902(1955);Inre AmericanBoiler Works, Inc., Bankrupt, 22OF.2d 319(3dCir. 
1955); In re Read-York, Inc., 152 F.2d 3 1 3  (7th Cir. 1945). 

‘“91 L.S.  367 (1875). 
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pursuant to its laws cannot be made dependent on the “will of a State” 
or a private citizen.41 It is likewise established that a state cannot 
prevent the federal government from disposing of Federal land within 
State boundaries. 4 2  

But all is not certain in this area. At an early date the Supreme Court 
held that New York could prevent by statute the devise of real 
property in the state to the United States.43 Although it would appear 
that the Federal Supremacy doctrine was not specifically argued to the 
court, the assertion was advanced that the state prohibition violated an 
essential attribute of national sovereignty,-the right to acquire prop- 
erty by all methods known to the law. The court nevertheless held 
that the power to control devises of real property was in the state, and 
a person must “devise his lands in that state within the limitations of 
the statute or he cannot devise them at all.”44 

In United States v.  B ~ r n i s o n , ~ ~  the same issue was again brought 
before the Supreme Court. In this case, California statutes prohibited 
testamentary gifts of property to the United States. It was urged that 
the state law was in violation of the “Supremacy Clause” of the 
Constitution in that it infringed upon the “inherent sovereign power” 
of the United States to receive testamentary gifts. The Court refused 
to accept the argument and upheld the state law. The thrust of its 
reasoning was that state law may prevent a testator from leaving 
property to the United States, even though the law could not prevent 
the United States from taking it.46 There are problems with this logic. 
The  result is exactly the same whether the impact of the statute be 

411d. at 371. Interestingly the argument had been presented that the United States could only 
condemn land as an agent of a State, and had to do so in the mode and by the tribunal which the 
State prescribed. Id. at 369. Seealso in re United States, 28 F. Supp. 758, 760-61 (W.D. N.Y. 
1939). 

42See Clackamus County v .  McKay, 226 F.2d 343 (D.C. Cir. 1955), cert. denied, ?SO U.S. 904 
(1955). 

43United States v. Fox, 94 U.S. 315  (1876). 
“Id. at 321.  
45339 C.S. 87 (1950). 
46“[T]he Government argues a state cannot interfere with this power to receive [property]. 

This argument fails to recognize that the state acts upon the power of its domiciliary to give and 
not on the United States’ power to receive. As a legal concept a transfer of property may be 
looked upon as a single transaction or it may be separated into a series of steps. . . . The  United 
States’ argument leads to the conclusion that no obstruction whatever may be put in the way of 
the United States’ power to receive by will. Thus the United States could claim rights under the 
will of a testator whom the state had declared incompetent, or under a will that had not been 
witnessed and attested according to the laws of the state. The United States could take to the 
complete exclusion of a surviving spouse, notwithstanding the state law. . . . [Wle find 
nothing in the Supremacy Clause which prohibits the state from preventing its domiciliary from 
willing Property to the Federal Government.” Id. at 91-93. Would state law prevail if congress 
enacted a federal statute declaring that the government was a competent devisee, that a will not 
complying with State formalities would be sufficient, and that a surviving spouse would have no 
preemptive rights? See Part V infru. See ulso Succession of Shephard, 156 So.Zd 287 (La. App. 
1963). In line with the principal case, a State may impose an inheritance tax as a condition to a 
devise to the United States. United States v. Kingsley, 194 A.2d 735 (N.J. 1963). 
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upon the giver or the taker. In either event the federal gokernment has 
been prevented from taking the gift and no other ~ i e ~  of the matter 
seems realistic. Furthermore, the stated approach is difficult to recon- 
cile m.ith the established position of the Court that a state cannot 
prevent the federal government from taking title to property by 
purchase or ~ondemnat ion .~’  Suppose a state were to enact legislation 
preventing private landoLT ners from making inter wizm conveyances to 
the United States. Should such a prohibition be upheld as affecting 
the private grantor rather than the United States? In vien ofBurnison, 
the ansuer is not as clear as it might seem. 

The conclusion to be drawn, hone\er ,  is that government land 
ou nership is generally immune from state regulation and control. 
.Admittedly there are some chinks in the armor, but such state incur- 
sions as there have been are fev and relate to areas v here congress has 
not specifically acted. Can the United States be a true proprietor and 
be immune from state lam.? It would not seem so as prilate proprie- 
torship necessarily depends for its efficacy on state law. The dividing 
line betLveen the United States and the private on  ner is again clearly 
draun.  This is not the end of federal supremacy. AAs m i l l  be seen, this 
pervasive doctrine influences most features of federal land la\$ . 

EFFECT OF ST-ATE LA\]{. 
It u.ould be expected, on the basis of the foregoing discussion, that 

conveyancing practices involving federal land uwuld be immune from 
state law. Logically, substantive principles of state law mrould yield in 
any case Lvhere title of the United States to particular property v ere 
jeopardized. Such questions as Federal title and lien Lvould seem to 
“present questions of federal law not controlled by the law of any state 
. . Case lau establishes, hom.ever, that the operation and effect 
of conveyances to or from the United States will depend to a large 
degree on the content of State lau.. T o  a lesser extent, the effect of 
federal condemnation decrees vesting title in the United States is 
affected by state law,. Statements in the reported cases often assert 
quite positively that state la\+ must be observed in construing deeds 
and other instruments involving title to government land. Regardless 
of certain theoretical difficulties in doing so, therefore, the courts do 
treat the federal government very much like a private landommer m-ho 
is buying or selling his own property. 

It follows that the federal government is accorded the same reme- 
dies as a private landolvner under state law to protect its property 

“See, e.g., Kohl v. United States, 91 U.S. 367 (1875).  
48L-nited States v .  Jones, 176  F.2d 2 7 8 ,  281  (9th Cir. 1949). 
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rights.49 Thus, the government has the right, as would any private 
owner, to recover damage for unauthorized use of federal land. 50 Just 
as the United States is entitled to claim the rights and benefits of state 
law, it likewise is subject to the obligations thereof. It is sometimes 
said that state law “controls” the rights acquired by the United States 
in purchasing land.51 The  deed or other instrument by which the 
government acquires title is to be construed in accordance with state, 
rather than federal law.52 The  government interest acquired under a 
lease53 or condemnation decreej4 has been held to depend on state 
rules of substantive law. 

Further, as party to a real estate transaction, the federal government 
is just as bound to carry out its share of the bargain as a private 
individual would be. A s  a general statement, the United States is 
bound on its land contracts, the same as a private citizen.55 The  
government must perform its obligations in a bilateral contract to 
convey realty.56 Just as a private landowner is subject to infirmities in 
a predecessor’s title, the United States takes no more than its grantor 
owned. For instance, where the government purchases land from the 
administrator of an estate, it takes subject to limitations on his author- 
 it^.^' 

It is therefore correct to say that the substantive content of state law 
must be looked to for the validity, operation, and effect of most real 
property transactions involving federal land. Why is this so? It is not 
because any federal statute commits federal conveyancing practices to 
the domain of state law,-indeed congress has been largely silent on 
the subject. This is really the crux of the matter. It is because congress 

49See .4labama v. Texas, 347 U.S. 272 (1954), rehearingdenid, 347 U.S. 950 (1954); Atlantic 
Mut. Ins. Co. v. Cooney, 303 F.2d 253 ,  259 (5th Cir. 1962). 

Sosee Utah Power & Light Co. v. United States, 243 U.S. 389 (1917); United States v. 
Lagendorf, 322  F.2d 25  (9th Cir. 1963). 

51United States v .  Fallbrook Pub. Util. Dist., 165 F. Supp. 806, 822 (S.D. Cal. 1958), 
rehearing, 193 F. Supp. 342 (S.D. Cal. 1961), modified, 347 F.2d 48 (9th Cir. 1965). 

5 2  A conveyance to the United States for a “life saving or life boat station” has been held to 
create a determinable fee under North Carolina law. Etheridge v. United States, 218 F. Supp. 
809(E.D. N.C. 1963).Seealso United Statesv. Beak, 25OF. Supp. 440(D. R.I. 1966);cf. United 
States v. Chartier Real Estate Co., 226 F. Supp. 285 (D. R.I. 1964). 

j 3See  Werner v. United States, 10 F.R.D. 245 (S.D. Cal. 1950), affd, 188 F.2d 266 (9th Cir. 
1951; United States v. Mallery, 5 3  F. Supp. 564 (W.D. Wash. 1944). 

5 4  LVhere the petition in condemnation covered all “real estate” at a site, State law was applied 
to determine what machinery and fixtures were included. United States v. Certain Property, 
Etc., 306 F.2d 439 (2d Cir. 1962), affd after remand, 344 F.2d 142 (2d Cir. 1965). As  a general 
principle, federal courts will defer to state law to determine the extent of a real property interest 
being condemned. See Berger, When is State Law Applied to Federal Acquisitions of Real Property, 44 
NEB. L. REV. 65, 71-72 (1Y65). 

55See United States v. 85.11 Acres of Land, 243 F. Supp. 423 (N.D.  Okla. 1965). 
56  It has been held that the United States does not become the equitable owner of real estate 

pursuant to a sales contract until it performs its part of the bargain.’United States v. Davidson, 
139 F.2d 908 (5th Cir. 1943). 

57United States v. \Villiams, 164 F.2d 989 (5th Cir. 1948). 
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has been silent that courts have been forced to rely on state legal 
principles. A study of the cases makes it clear that federal la\+ really 
controls federal real property transactions. The  state rules are referred 
to only to establish the content of federal la\{. This is either on the 
theory that state laa mas accepted by the parties or it \I as impliedly 
adopted by congress.j8 As observed earlier, there should be no real 
doubt as to the right of the United States to legislate concerning its 
property. .Also there is no doubt that, Mrhen it does so, conflicting 
State rules must yield. Court decisions applying State substantive lan 
to federal land transactions must be regarded in this light. They 
cannot otheru ise be reconciled v ith the Constitutional pou er of 
congress over federal land and the federal supremacy doctrine. 

.As suggested earlier, therefore, congress could provide by statute 
for peculiar conveyancing practices, special rules of real property lan 
could be established, and unusual estates could be created. This has 
been done on occasion. *A common example is lvhere some restriction 
on the use or resale of land is imposed at the time the government 
disposes of it. In this regard, the right of the United States to dispose 
of its property is an essential sovereign f ~ n c t i o n . ~ ’  This power is 
absolute 6o and there is no overriding sovereign interest of the state to 
prevent congress from making such disposition as it sees fit.61 In 
disposing of property, conditions may be annexed to the transfer.62 
Congress may prohibit absolutely or fix terms on \vhich its property 
may be used.63 In viev of the Constitutional poners applying to 
federal property, it is entirely logical that provisions inserted by the 

’*‘*.\lthough the government urges us to look to ‘Federal lau’ to determine what the [condem- 
nation] included, it does not tell us u here to find this-no corpus of Federal law on the subject 
exists. . . . [Tlhe practical considerations for referring to state lau. . . . are overwhelming. 
. . . Hence we hold that Congress meant us to refer to S e t v  York law to determine what the 
United States acquired when it ‘took tvhat it did here. , . .” United States v.  Certain Property, 
Etc., 306 F.2d 439, 4 4 4 5  (2d Cir. 1962),affdaferremand, 344 F.2d 142 (2d Cir. 1965). Seealso 
United States v .  Causby, 328 U. S. 256, 266 (1946). Federal law governs conveyances of indian 
lands held in trust by the government. But ”. . . if [the Federal] intention be not othermise 
shown, it will be taken to have assented that its conveyances should be construed and given effect 
. . . according to the la\\ of the State in which the land lies. , . .” Choctaw and Chickasav 
Nations I-. h a r d  of County Commissioners, 361 F.2d 932, 933 (10th Cir. 1966). 

jgSee City of Springfield v. United States, 99 F.2d 860, 863 (1st Cir. 1938), c e r t .  denied, 306 
U.S. 650 (1938). See alsogenerally Part I1 supra. 

“Thus an action cannot be maintained to prevent the United States from disposing of land 
which had been condemned for a public purpose and then the purpose abandoned. .\nderson v. 
United States, 229 F.2d 675 (5th Cir. 1956). 

61 Disposition of public property is \\ithin the “unfettered discretion” of congress and “[nlo 
overriding sovereign governmental authority of the State impinges upon that discretion. . . .” 
Clackamas County v .  McKay, 226 F.2d 343, 345 (D.C. Cir. 1955), cert. denied, 350 U.S. 904 
(1955). 

“See  United States v.  BoardofComm’rs, 145 F.2d 329(10thCir. 1944),cert. denied, 323  U.S. 

63See United States v.  Fraser, I56 F. Supp. 144(D. Xlont. 1 9 5 7 ) , a f f d ,  261 F.2d 282 (9th Cir. 
804 (1945). 

1958). 
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federal government in its property conveyances will override state 
rules of substantive law. 

The  Supreme Court inRudy v .  Rossi 64  had under consideration the 
validity of a federal statute which exempted homestead lands from 
debts incurred prior to the issuance of patents. In effect, the statute 
restricted the alienation of the lands in question after the federal 
government had conveyed them in fee simple to settlers. The  Court 
upheld the provision on the basis that public lands “may be leased, 
sold or given away upon such terms and conditions as the public 
interests require.” 65 Similarly, where a statute granting government 
lands to a city for a power project prohibited the grantee from selling 
or transferring the project to a private utility company, the provision 
was upheld as an “exercise of the complete power which Congress has 
over particular public property entrusted to it.” 66 

The power of congress to establish federal rules with respect to its 
property is not restricted to disposal situations. Any type of contrac- 
tual or property arrangement can be made the means for exercise of 
this Constitutional power. In Wissner v.  Wisner, 67 the Supreme Court 
was asked to consider certain provisions of federal law involving 
servicemen’s insurance which were said to be in conflict with the 
California community property law. The  federal statute in question 
provided that the serviceman would have the right to both designate 
and change his wife as beneficiary and later change the designation in 
favor of his parents. He died and a contest developed between his 
widow claiming one-half the proceeds under the state community 
property law, and his parents, who asserted rights as sole beneficiaries 
under the federal provision. The  Supreme Court held that the federal 
statute predominated. “The constitutionality of the congressional 
mandate above expounded need not detain us long. , , . The Act is 
valid. . . . However ‘vested’ [the widow’s] right to the proceeds of 
nongovernmental insurance under California law, that rule cannot 

There is little difficulty in applying the above principle where the 
federal provision is clear and compelling, As legislation dealing with 
federal property is within the Constitutional power of congress, any 
state law to the contrary must yield. The  federal supremacy concept 
could not mean otherwise. A problem of some magnitude is pre- 

apply to this insurance. . . . ’7 68 

“248 U.S. 104 (1918). 
s51d. at 106. 
gsUnited States v. San Francisco, 310 U.S. 16, 30 (1940). The  Court cited the U.S. CONST. 

art. IV, 5 3, cl. 2 as the specific basis for its holding. It is common for Congress to provide that 
conveyed property shall be used for a particular purpose and cannot be resold. See Act ofJuly 14, 
1954, ch. 482, 5 2, 68 Stat. 474. 

6’338 U.S. 655 (1950). 
681d, at 660-61. The Court based its remarks in part on another provision of the governing 

statute which provided that “no person shall have a vested right” to the insurance proceeds. 

525 



MILITARY LAW REVIEW [Bicent. Issue 

sented, however, when the underlying federal provision does not 
expressly spell out a special federal rule to be applied. The  leading case 
of Cleafield Trust Company v. United States 69 involved such a situation. 
The  United States had sued the Clearfield Trust Company on a 
guaranty of prior indorsements. It appeared that a particular govern- 
ment check negotiated by the company contained a forged indorse- 
ment. The  lower court held that, since the United States had unrea- 
sonably delayed in giving notice to the company of the forged in- 
dorsement, it was barred from recovery under the law of the state. 
The  Supreme Court rejected this view of the matter and held that 
federal “common law” should be applied. ‘O 

The  most recent judicial development in this area is United States v. 
Yazell.’l This case involved an attempt by the federal government to 
recover from a married \{.oman a loan by the Small Business L%dminis- 
tration, in the face of a state law providing that a married \{roman could 
not bind her separate property. The  Supreme Court denied recovery 
and held that the state rule of law applied to the situation. The  
decision does not stand for the proposition that the state law as such 
applied to the transaction. Rather, it is consistent with the decision 
that the state principle was merely adopted as the governing federal 
rule.72 The  sense of the decision is that, in the absence of specific 
federal provisions, the state rule of law will be applied to proprietorial 
actions of the government unless “implementation of federal interests” 
requires overriding the state principle. 73 In determining that no “fed- 

” 318 U.S. 363, 744 (1943). 
70“[T]he rule of Erie R. Co. v. Tompkins, 304 U.S. 64, . . . does not apply to this action. 

The rights and duties of the United States on commercial paper which it issues are governed by 
federal rather than local law. . , . The  authority to issue the check had its origin in the 
Constitution and the statutes of the United States and \vas in no way dependent on the laws of 
Pennsylvania or of any other state. , , , The duties imposed upon the United States and the 
rights acquired by it as a result of the issuance find their roots in the same federal sources. . . . 
In absence of an applicable Act of Congress it is for the federal courts to fashion the governing 
rule of law according to their own standards.” Id. at 366-67. It has been held that a suit by a 
government subcontractor against the prime contractor for an “equitable adjustment” involves a 
sufficient federal interest to warrant application of federal “common law.” American Pipe & 
Steel Corp. v.  Firestone Tire & Rubber Co., 292 F.2d 640 (9th Cir. 1961), noted in 75  H.%Rv. L. 
k v .  195658 (1962), 61 ~ O L U M .  L. R E V .  1519-23 (1961), and 60 MICH.  L. k v .  219-23 (1961). 
For an analysis of the Clearfipld Trust doctrine and its application to federal land acquisitions, see 
Berger, When is State Law Applied to Federal Acquisitions of Real Propery, 4 NEB. L. Rev. 65-8 1 
(1965). 

71 382 U.S. 341 (1966). 
7Z“Although it is unnecessary to decide in the present case whether the Texas law of coverture 

should apply erproprio vigore - on the theory that the contract here was made pursuant and 
subject to this provision of state law - or by ‘adoption’ as a federal principle, it is clear that the 
state rule should govern. There is here no need for uniformity. There is no problem in 
complying with state law. . . . ” I d .  at 357. 

731d. at 3 5 2 .  It has recently been held that federal, rather than state, law determines whether 
subsequent accretion to land granted by the United States to aprivate party belongs to the owner 
o r  the State. “. . . [.%I dispute over title to lands owned by the Federal Government is governed 
by federal law, although of course the Federal Government may, if it desires, choose to select a 
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era1 interests” predominated in the given situation, the Court noted 
that there was no requirement for the rule applied to S.B.,4. loans to 
be “uniform in character throughout the Nation,” as had been the case 
in other situations where a special federal rule had been devised and 
applied. 

There is little question but that court decisions relating to contract- 
ing, insurance, and commercial paper apply in principle to real estate 
transactions. All are proprietorial, or-as the courts sometimes say-, 
“commercial” in nature. Based on the precedents, it would seem that, 
in the normal case, state rules of law will determine the operation and 
effect of a federal land transaction. It  is probable that these rules are 
applied as adopted principles of federal law, but there may be a slight 
question on this point. If a special federal provision has been promul- 
gated, however, it will be applied, Even in absence of such a provi- 
sion, where a predominant federal interest so warrants, the courts will 
“fashion” a special principle of federal law. As thus stated, these 
pronouncements are entirely consistent with the Federal Supremacy 
doctrine . 

VI. PLDVERSE POSSESSION 

It is a small transition from the discussion above to adverse posses- 
sion, prescription, laches, and estoppel as methods of obtaining or 
losing title to land. Analytically, state law determines the rights in 
land a person may obtain by the stated methods. State statutes of 
limitation or, in some instances, judicially evolved rules of laches and 
estoppel, will bar the interests of the record owner. There is little or no 
“federal law” on the subject. As noted earlier, state rules of law must 
be looked to in most instances for the operation and effect of transac- 
tions involving federal land. It would thus appear that the United 
States, in accordance with this principle, could both gain and lose 
property interests by reason of state rules of law relating to adverse 
possession. This is not the case. 

It was held at an early date that private occupancy of public land, no 
matter how long continued, will not deprive the government of its 
title.74 The  federal government is not bound by a state statute of 

state rule as the federal rule.” Hughes v. State of Washington, 88 S.Ct. 438,440 (1967). See also 
Roecker v. United States, 379 F.2d 400 (5th Cir. 1967), holding that state law will be applied to 
determine whether the guardian of an incompetent veteran can change the beneficiary on 
government life insurance, in absence of applicable Veterans Administration regulations. 

74 Lindseyv. Miller, 31 U.S. (6Pet.)666,673 (1832). Theequitabledoctrineoflacheslikewise 
may not be applied to deprive the United States of rights. United States v.  Insley, 130 L‘. S. 263, 
266 (1889). Nor may the doctrine of presumption of payment due to lapse of time. United States 
v. Harvey, 174 F. Supp. 5 7 3  (D. Kan. 1959). But the theory of presumption of a lost grant 
applies to the Yovereign and may operate to deprive the United States of property interests. 
United States v. Fullard-Leo, 33 1 U.S. 256, 27C-8 l(1947). There is some authority to the effect 
that laches is available to one sued by the government on the basis of a “proprietorial” interest, in 
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limitations and any attempt expressly to subject the United States to 
such a statute “uould be beyond the p o n w  of the state to pass.”75 
Federal supremacy is the fundamental basis of this principle, but 
there are public policy implications as ~ 7 e l l . ~ ~  Note also should be 
taken of the relevance to this subject of the requirement for statutory 
authorization. -4s n ~ e  have seen, federal land may not be disposed of 
u ithout authority of congress. Is not the adverse possession problem 
merely another application of this familiar principle? Perhaps so, but 
the courts have not a h a y s  been so forthright in their portrayal of 
reasons.77 The  case seems to rest largely on federal supremacy and 
public policy. It may be accepted as valid, honever, that congress 
could provide for private occupancy of public land to ripen into 
interests adverse to the United States.78 

The  more engaging question is n.hether the federal government 
may acquire interests in real property by adverse possession. This is a 
matter of considerable practical significance. In developing larger 
federal reservations, it is usually necessary for government officials to 
acquire, by purchase or condemnation, a number of separate parcels 
from private ov ners. Quite often small “islands” or “pockets” are left 
within the larger expanse. This may be due to inaccuracy in surveys, 
because land descriptions do not join, or for similar reasons. In any 
event, it is important to know whether long and continued possession 
by the federal government \vi11 be sufficient to perfect its title to these 
and other parcels. 

Assuming in a given case that the United States can properly be 
brought into court as a party litigant, there seems to be no good reason 
\f.hy it cannot rely on statutes of limitation the same as any other 
litigant. It u as thus held, at an early date, that the government could 
take advantage of statutes of limitation, although it could not be bound 

contrast to its sovereign capacity. Lnited States v. National City Bank of N.Y., 28 F. Supp. 144 
(S.D. N.Y. 1939); cf. Cooke v ,  United States, 91 C.S. 389 (1875). One decision has given 
effect to a State statute preventing the United States from extinguishing outstanding mineral 
interests by prescription. United States v. S e b o  Oil Co., 190 F.2d 1003 (5th Cir. 1951). 

?jUnited States v. Thompson, 98 U.S. 486, 490 (1878). 
76“It  is settled beyond doubt or controversy-upon the foundation of the great principle of 

public policy, applicable to all governments alike, which forbids that the public interests should 
be prejudiced by the negligence of the officers or agents to whose care they are confided-that 
the Lnited States, asserting rights vested in them as a sovereign government, are not bound by 
any statute of limitations, unless congress has clearly manifested its intention that they should be 
so bound. . . .” United States 1’. Nashville, Chattanooga, & St. Louis Ry. ,  118 U.S. 120, 1 2 5 ,  
(1R66). 

?‘But see Utah Power & Light Co. v.  United States, 243 C.S. 389, 409 (1917): Beaver v. 
United States, 350 F.2d 4 (9th Cir. 1965), cerr. denied, 383 C.S. 937 (1966). 
‘,Cf. United States v. Rose, 346 F.2d 985, 990 (3d Cir. 1965). There are instances where 

congress has permitted adverse holding to the government. See, e.g., The Color of Title Act, 43 
L.S.C. 5 1068 (1958). 
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by them without its c o n ~ e n t . ' ~  But such statutes are normally sus- 
pended during any period of time that the party claiming advantage of 
them is not subject to suit. The difficulty with the present situation is 
that the federal government has not consented to, and is therefore 
immune from, suits to recover possession of real property. It would 
thus seem that it is not possible for the United States to rely on statutes 
of limitation concerning occupancy of land to perfect its title by 
adverse possession. Yet the matter has not received so orderly a 
treatment. 

The  1893 decision of the Supreme Court in Stanley v. Schwalby 8o is 
still the principal word on the subject. An action of trespass to try title 
had been brought against certain military officers in charge of a 
military reservation in Texas. It appeared that the reservation was a 
regular and established military post and the defendants were occupy- 
ing it under authority of the government. They defended on the basis 
of certain statutes of limitation of Texas. The Supreme Court held 
that the defendants could take advantage of the state statutes.81 In so 
concluding, the Court reasoned that the federal government could 
rely on statutes of limitation concerning occupancy of land, that it 
could do so even though immune from suit, that government agencies 
could likewise claim the benefits of such statutes because their princi- 
pal could do so, and because actions could be brought against the 
agents at any time, "the objection cannot be raised against them that 
the statute could not run because of inability to sue." Just how 
material the last point was to the decision is not clear. Is it necessary that 
its agents be amenable to suit before the United States may claim 
rights by adverse possession? T o  the extent there is such a require- 
ment, the value of Stanley v. Schwalby as a precedent has been drasti- 
cally challenged because of recent developments limiting the right to 
sue federal officers in possession of government land. 

Beginning with United States v. Lee,82 a principle began to develop 

79''[While] the king is not bound by any act of Parliament unless he be named therein by 
special and particular words . . . [h]e may take the benefit of any particular act though not 
named. The rule thus settled as to the British crown is equally applicable to this govern- 
ment. . . ." Dollar Savings Bank v. United States, 86 U.S. (19 Wall.) 227, 239 (1873). 

147 U.S. SO8 (1893). 
sl"This brings us to consider the objection that the United States cannot obtain or be 

protected in the title, through adverse possession, unless an action would lie against them for the 
recovery of the property, It by no means follows that because an action could not be brought in a 
court of justice, therefore possession might not be regarded as adverse so as to ripen into title. In 
the case of a government, protest against the occupancy and application for redress in the 
proper quarter would seem to be quite as potential in destroying the presumption of the right to 
possession . . . as the action itself. . . . [Ilnasmuch as an action could have been brought at 
any time after adverse possession was taken, against the agents of the government . . . the 
objection cannot be raised against them that the statute could not run because of inability to 
sue. . . . Agents when treated as principals may rely upon the protection of the statute. . . ." 
Id. at 517, 519. 

106 U.S. 196 (1882). 
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that a suit against a federal officer in possession of government land 
\vas not a suit against the sovereign and could be maintained as a 
personal action against the officer. In the cited decision the Virginia 
estate of General and Mrs. Robert E. Lee had been acquired by the 
United States for non-payment of taxes. ejectment proceeding M as 
brought against the government custodians of the land. The  Court 
concluded that the tax sale was invalid and the action against the 
federal officers \vas not a suit against the United States. This principle 
was relied on by the Court in Stanley v. Schwalby . Subsequent refine- 
ments of the idea have been to the effect that the action of a federal 
officer affecting real property can be made the basis of suit for specific 
relief only if the officer’s action is “not within the officer’s statutory 
POM ers or, if M ithin those powers, only if the powers, or their exercise 
in the particular case, are constitutionally So limited, theLee 
doctrine has current validity only “Lvhere there is a claim that the 
holding constitutes an unconstitutional taking of property w ithout 
just compensation.” 84 .Applying the revised principle in Malone v. 
B~wdoin,~~ the Court held that an action in ejectment against a Forest 
Service Officer in charge of federal land was an action against the 
United States and could not be maintained against the officer as an 
individual in absence of a showing his actions were unconstitutional or 
in excess of statutory authority.86 

Is it possible that the federal government can claim rights in land by 
adverse possession only M hen the occupancy is either unconstitu- 
tional ” or not authorized by statute? In view of outstanding case 
law on the subject, this question does not admit of a completely 
satisfying ansuer.  The  entire matter could stand a clarifying look by 
the courts. The  structural basis ofStanley v. Schwalby has been brought 
into question by the recent decisions. Did it ever make real sense to 
reason that the United States could claim rights under statutes of 
limitation while being immune from suit? Conceptual problems of this 

~~ ~ ~~~ 

83Larson v. Domestic & Foreign Corp., 337  C.S. 682, 702 (1949), rehearingdenied, 338 V.S. 

8 4 L a r ~ ~ n  v. Domestic & Foreign Corp., 337 U.S. 682, 97 (1949). 

86.An action against the Secretary of the Interior w as not dismissed where it alleged that officer 
asserted control over land outside his jurisdiction and otherwise acted beyond his statutory 
authority. Zager v. United States, 256 F. Supp. 396 (E.D. “is. 1966). 

“1s any authorized “taking” Constitutional because the owner has recourse to the courts for 
compensation? See United States v. Causby, 328 C.S. 256, 267 (1946). Is not the root of the 
problem whether the acquisition is authorized by a “valid’ (ergo Constitutional) statute? See 
Rttle, Suits Against the United States for Taking Property Without Just Compensation, 5 5  Gto. L.J. 
631-46 (1967); Roady, Lee, Land, Lurson, and MaloneSovereign Immuniy Revisited, 43 Tts is  L. 
R tv .  1062-71 (1965). 

88The reasoning seems circuitous. Unless authorized by statute the government could not 
acquire title. See Part 111 supra. 

840 (1949). See also Dugan v. Rank, 372 C.S. 609, 621-22 (1963). 

369 U. S. 643 (1962). 
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nature seem not to bother the state and lower federal courts that 
continue to follow the doctrine of the old cases.89 

VII. T I T L E  ,4ND C O N T R O L  

While ownership of federal property is in the United States as an 
entity,g0 its control is reposed in some department or agency. In this 
sense the federal government is the owner of all its property, but only 
a vicarious user. ‘4 great deal of practical and unexpected difficulty 
can be caused by this rather basic concept. Control is similar to 
ownership in some respects, in others quite different. There is no 
substantial counterpart in private land ownership practices. 

T o  begin with, land is said to be under the “control” or “jurisdic- 
tion” of a department or agency head when it is subject to his author- 
ity, management, and responsibility. The  federal government is or- 
ganized in such way that particular governmental functions are made 
the primary responsibility of corresponding departments and agen- 
cies. Real property involved in performance of agency functions is 
placed under the control of the agency using it. The agency then 
manages and otherwise exercises legal responsibility over the land. 
There is usually a brace of federal statutes directing and permitting an 
agency head to take various actions with respect to property under his 
control. U’ith rare exceptions, the head of a department or agency can 
exercise no authority over property of another department or 
agency.g1 This comports with orderly administration. 

How does a department or agency obtain control? Statutory author- 
ity is necessary, just as in the case of acquisitions and dispositions. 
Sometimes this authority is express, as where real property is trans- 

89There are a number of recent decisions to the effect that the federal government and the 
states can acquire interests by adverse possession. Beaver v. United States, 350 F.2d 4 (9th Cir. 
1965), cert. denied, 383 U.S. 937 (1966); United States v.  Chatham, 208 F. Supp. 220 (W.D. 
N.C.  1962), reu’don othergmunds, 323 F.Zd95 (4th Cir. 1963); Miner v. Yantis, 102 N.E.2d 524 
(I l l .  1951); Commonwealth Dep’t of Parks v. Stephens, 407 S.W.2d 711 (Ky. 1966); Lincoln 
Parrish SchoolBd. v. RustonCollege, 162 So.2d419(La. App. 1964),cert. denied, 164So. 2d 354 
(La. 1964); Cere1 v. Town of Framingham, 171 N.E.2d 840 (Mass. 1961); Southern Reynolds 
County School Dist. v. Callahan, 313  S.W.2d 35 (Mo. 1958); Feeler v .  Reorganized School 
Dist., 290 S.W.2d 102 (Mo. 1956); Williamsv. State Ed. ofEduc., 147 S.E.2d 381 (N.C.  1966); 
Johnson v. State, 418 P.2d 509 (Ore. 1966). One of the more recent of these decisions based its 
conclusion onStanlg v .  Scbwalby and stated that “[nlo case to the contrary has been cited. . . .” 
Commonwealth Dep’t of Parks v.  Stephens, 407 S.W.2d 711, 712 (Ky. 1966). 

80There are minor exceptions, such as wholly-owned government corporations and lands held 
in trust. See 31 COMP. GEN. 329-30 (1952). 

9 1  Thus a complaint alleging that the Secretary of the Interior is asserting control over land 
outside his jurisdiction states a good cause of action. Zager v. United States, 256 F. Supp. 396 
(E.D. Wis. 1966). For exceptional situations where the head of one department may exercise a 
degree of control over property of another, see 43 U.S.C. 8 158 (1958) and 40 U.S.C. 5 318b 
(1958). 
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ferred from one agency to another.92 O r  it may be implied, as Ivhere 
the president sets aside land from the public domain and places it 
under control of a department 14 ithout express legislative ~ a n c t i o n . ’ ~  
H e  can also act on the basis of implication and transfer land that has 
been reserved for the use of one agency to another department or 
agency. 94 \\’hen a department or agency acquires real property for its 
ou n use, pursuant to enabling legislation, authority to assume control 
over the property is likewise to be implied. But situations are rare 
m~here control can be reposed in a government agency without a clear 
mandate from congress. Once land has been purchased or condemned 
for a particular public purpose, it cannot be diverted to another in 
absence of statuteag5 Thus,  even within an agency there is difficulty in 
changing the use of land to other than that for n hich it was acquired. It 
is even clearer that, lvhere land has been purchased under a specific 
appropriation for a particular purpose, it may not be transferred from 
one department to another u‘ithout statutory authorization.36 

It is the practice of government agencies to grant “permits” entitling 
other agencies to enjoy temporary use of real property. Such an 
arrangement does not transfer control of the property, but only its 
temporary use. Statutory authority is therefore unnecessary. There 
are problems usith respect to the use of property under permit. For 
instance, the funds of the using agency are not available for the 
purpose of repair, restoration, and improvement of the premises uhen  
the permit is terminated.” The reason for this rule is that funds 
appropriated by congress are intended only for the beneficial use of 
the agency concerned. In addition, as the statutory authority of an 
agency head to manage property is normally limited to that under his 
“control,” it is probable that the using agency \vi11 be pou erless to take 
many essential actions concerning land held under permit. 

;\n attribute of having title in the United States as an entity, M ith 
only control in the various departments and agencies, is that one 
government agency may not convey or lease property to another. 
Further, unless there is clear statutory authority to do so, an agency 
cannot condemn property under the control of another. The reason 
supporting these statements is that an o u  ner cannot sell to himself. 
Lands held by wholly-owned government corporations, or in trust, are 
in an excepted category. . i s  congress has authorized such lands to be 

”See,  e.g., 10 C.S.C. 5 2 5 7 1  (1958) and Federal Property & Administrative Servs. . k t  of 

93United States v. hlidu,est Oil Co., 236 C.S. 459 (1915). 
’*See 37 OP. .i’rT’y GkS. 417, 433 (1934). 
95See Loehler v. United States, 90 Ct. C1. 158 (1940). 
96See 3 3  OP. .ATT’Y GtS.  288 (1922). 
”See 32 COUP. GtY. 179 (1952); 3 1  CO\IP. Gku. 329 (1952). 

1949, 8 202(a), 40 U.S.C. 8 483(a) (1958). 
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treated differently, other government agencies may lease facilities to 
them for a monetary c o n ~ i d e r a t i o n . ~ ~  

Situations occur where federal land is under the control of no 
particular department or agency. Where this happens, congress had 
residual authority by reason of its Constitutional power over federal 
property. In UnitedStatesv. Northern Pacific Railway Company,99 public 
land had been granted to a railroad on condition that work would 
begin and be completed within certain specified times. There was a 
default and judicial proceedings were initiated by the attorney general 
to declare a forfeiture. The Court upheld a dismissal of the suit on the 
ground that the attorney general had no authority to reassert control 
over the property on behalf of the United States. There was no 
legislative authorization for the forfeiture proceedings.'00 This is one 
of the clearest illustrations of the principle that a federal agency must 
have authority from the congress to assume control over government 
land. It also emphasizes the degree of autonomy congress may exercise 
over federal property. It is clear from the authorities that congress 
itself, without recourse to the executive branch, can act by commis- 
sion to enforce a reversion of title.lol This is unusual in that most 
governmental functions involve action by executive officials. 

Enough has been said to show that the concept of control is suffi- 
ciently unique and technical to cause difficulty for the unwary both in 
and out of government. There is no counterpart in the domain of 
private land law. T o  the private owner, title and control are synony- 
mous. In the government, it is the exceptional case where this is true. 
The most important aspect of the control problem is the requirement 
for statutory authority. In this respect the pertinent considerations are 
not unlike those relating to acquisition and disposition of title. 

VIII. AGREEMENT TO ACCEPT G O V E R N M E N T  AS 
ORDINARY PARTY 

There is one type of situation where the United States appears to 
step down from its government pedestal and to occupy essentially the 

98See 31 COMP. GeN. 329 (1952); 20 COMP. GEN. 699 (1941). 
$'177 U.S. 435 (1900). 
loo"In what manner the reserved right of the grantor for breach o f .  . I condition must be 

asserted so as to restore the estate, depends upon the character of the grant. If it be a private 
grant, that right must be asserted by entry or its equivalent. If the grant be a public one, it must 
be asserted by judicial proceedings authorized by law, the equivalent of an inquest of office at 
common law, finding the fact of forfeiture, and adjudging the restoration of the estate on that 
ground, or there must be some legislative assertion of ownership of the property for breach of 
condition, such as an act directing the possession and appropriation of the property, or that it be 
offered for sale or settlement. , . ." Id. at 440; cf: United States v. California, 3 3 2  U.S. 19 
(1947), opinion supplemented, 3 3 2  U.S. 804 (1947), rehearingdenied, 332 U.S. 787 (1947),petition 
denied, 334 U.S. 855  (1948). For a dicussion of "inquest of office at common law,"see Atlantic & 
Pacific R.R. v. Mingus, 165 U.S. 413, 431 (1897). 

See 41 OP. ATT'Y GEN. 3 1 1  (1957): UP. ATT'Y GES. 250(1879). 
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same position as an individual transacting private business. This is 
\{.here the party dealing M ith the government voluntarily agrees to 
treat the latter as an ordinary proprietor. Sormally the government is 
subject to legal and constitutional requirements of due process, equal 
protection, just compensation, reasonableness, and the like. But 
nhere it acts on the basis of agreement by the other party, these 
requirements are inapplicable. In such a situation, the government 
appears to assume a truly proprietorial character in its undertakings. 
'Admittedly the case is special and can be rationalized on the basis that 
the consent of the other party is the operative factor. 

LAgreement by the party dealing mrith the government may be a 
matter of express contract, a condition for the use of land, a provision 
in a lease, a covenant in a deed, and so forth. O n  principle, the United 
States is entitled to enforce its rights under such circumstances in a 
\fay that might be unlau ful or unconstitutional if done in its go\- 
ernmental capacity. &As a party to a real estate transaction of the sort 
described, the government can be as arbitrary and unreasonable as 
any private party could be. The reason is that the other party dealing 
with the government is free to enter into any type of arrangement he 
wishes. If he voluntarily agrees to an unconscionable bargain, he 
cannot object that the other party is the United States. The point can 
be illustrated by reference to certain decisions of the Supreme Court 
relating to "disputes" clauses in government contracts. These clauses 
permit the government contracting officer to decide disputes arising 
under the contract. In United States w. Wunderlich,"* the Court held 
that such decisions \{ere entitled to a binding and conclusive effect on 
the private contracting party. The specific basis for the holding \{as 
that the latter had voluntarily agreed to the "disputes" provision.103 
The  decision of the government officer \I as allo\t ed to stand even 
though "arbitrary, capricious, and grossly erroneous." lo4  I t  is appar- 
ent that most government actions so characterized M ould be subject to 
attack on constitutional and other grounds. Voluntary acceptance on 
the part of the party dealing 1% ith the United States is the reason for 
the difference in treatment in the given instance. But should not 
agreements of this type be inherently unconstitutional and invalid? 
Although Wunderlich and other cases say they are permissible, there 
are theoretical problems. .A waiver of constitutional safeguards is 
involved. The  voluntary-agreement concept must thus be reconciled 

'"342 U.S. 98 (1951). 
'03"Respondents were not compelled or coerced into making the contract. It was a voluntary 

undertaking on their part. As competent parties they have contracted for the settlement of 
disputes in an arbitral manner. This . , , congress has left them free to do. . . ."Id. at 100. 

'04Such a finding had been made by the Court of Claims. Id. at 100. As a result of the 
Wunderlich decision congress enacted remedial legislation w hich has. in turn, given rise to 
problems of a different sort. See Sachter, The Court of Claims and the M'underlich Act: Trends in 

Judicial Revie=, 1966 D w t  L. J .  372-91 (1966). 
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with the general principle that the United States in exercising Con- 
stitutional power over its property acts always in a governmental 
capacity. lo5 

The idea that a person may agree to treat the government as an 
ordinary proprietor appears somehow more palatable in the area of 
standard government contracting than in fields more related to land 
ownership. Some courts view ordinary governmental leasing opera- 
tions as always being sovereign in nature.lo6 The  logical extension of 
this idea can be illustrated by the case of Rudder v .  United Stateslo7 
wherein the Court of ,4ppeals of the District of Columbia held the 
action of the government illegal in evicting tenants of public housing 
for refusing to certify they were not members of “subversive” organi- 
zations. The court observed that “[tlhe government as landlord is still 
the government. It must not act arbitrarily, for, unlike private land- 
lords, it is subject to the requirements of due process of law. Arbitrary 
action is not due process. . . . ” l o 8  The contrary view is represented 
by United States v .  Blumenthal log in which the Third Circuit consid- 
ered the same problem. ‘4 government agency had leased commercial 
property to a tenant in the Virgin Islands on a month-to-month basis 
and subsequently terminated it without specifying the reason. The 
Court held the action was valid. “But the [Government], which is here 
acting in its proprietary rather than its govenmental capacity, has the 
same absolute right as any other landlord to terminate a monthly lease 
. . . without  being required to give any reason for its ac- 
tion. . . . 

Similar problems are involved in the operation of “recapture” 
clauses included in conveyances or leases of federal land. Such clauses 
provide that the property may be taken back on occurrence of a stated 
contingency, usually in event of national emergency. The  reason for 
which the property may be recaptured is not usually specified, and 
attempts to limit recaptures by implication to any certain purpose 
have not been treated sympathetically by the In accepting a 
conveyance or lease subject to a recapture clause, it would appear that 

7,110 

“[It is contended] that the United States, in leasing its public domain, acts in a proprietary 
capacity. . . . It has frequently been stated that the United States, in performing the functions 
which are reserved to it in the Constitution, acts only in a governmental capacity [citing 
authorities]. . . .” United States v. Essley, 284 F.2d 518, 5 2 1  (10th Cir. 1960). 

lo‘ Id. See also United States v. Thompson, 114 F. Supp. 874 (S.D. N.Y. 1953). This case 
contains a good statement of the contrary argument, v i z ,  that Government leasing operations are 
merely proprietorial. 

‘O‘226 F-.2d 5 1  (D.C. Cir. 1955). 
lo8Id. at 5 3 ,  The facts of the case were that the rentals were entered into on a month-to-month 

l o 9 3 1 5  F.2d 351 (3d Cir. 1963). 
“Old. at 353.  The Supreme Court has not ruled on the precise point. See Thorpe v. Housing 

“‘See United States v.  93.970 Acres of Land, 360 U.S. 328 (1959). 

basis and a private landlord would have had a legal right to terminate them for any reason. 

Authority, 87 S.Ct. 1244 (1967). 
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the private party has agreed that the government can act to assert its 
rights like another private party. In this respect the pertinent consid- 
erations are the same as those considered previously. In Hingham 
Management Corporation v. United States ‘ I 2  the Court of Claims as 
presented Lvith a claim for just compensation arising out of the termi- 
nation of a lease of a Navy facility to prevent unauthorized removal 
and sale of government property. The lease u as terminable at any time 
prior to its expiration and during a period of national emergency. It 
m.as contended that government action pursuant to this clause \\as 
neither reasonable nor sufficiently related to the national emergency. 
The  court did not agree. “Ifthe plaintiff in the present case felt that the 
rights reserved by the Department of the Navy Lvere unfair or inequit- 
able, it should not have agreed to the terms proposed. Having agreed 
to those terms, it is bound by thern.”’l3 The operation of recapture 
clauses can result in substantial inequity on occasion. ,Apparently for 
this reason the Court of Claims has taken the vie\% that just compensa- 
tion under the Constitution \vi11 be paid for a taking pursuant to a 
recapture clause unless the clause clearly spells out a right to take 
without compensation.’14 Conversely, m.here such a right is suffi- 
ciently provided for, it will be given effect regardless of Constitutional 
requirements of just compensation. 

It is apparent from the foregoing that the federal government can 
contract a\$ ay the impediments of sovereign status in dealing m ith 
private parties. There are occasional voices of dissent, and some 
difficulty in the Constitutional area, but the above statement appears 
to represent the state of the law. T o  the extent indicated the Cnited 
States enters into commercial transactions, including those relating to 
real property, like an ordinary proprietor rather than a sovereign. 
Constitutional requirements binding the United States become in- 
applicable in this context. The basis for this treatment is the consent of 
the individual dealing ni th  the government. ;i person is free not to 
deal with the Cnited States if he does not like the conditions laid 
down. 

IX. C O N C L C S I O N  

realistic view of this subject must disclose the essentially 
sovereign nature of the United States in all its real property un- 
dertakings, Calling federal land ownership “proprietorial” cannot 
change its basic Constitutional and legal status. \T7hile there is an effort 
on the part of the courts to assimilate the United States to a private 

~ ~~ ~~ ~~ ~ ~~~ 

11’ 166 F. Supp. 615 (Ct. C1. 1958). 
l I 3  Id. at 616. Presumably the incumbrance created by a recapture provision is taken into 

l14See \Vest Virginia Pulp & Paper Co. v. Cnited States, 109 F. Supp. 724 (Ct. C1. 1953). 
account in fixing the consideration. 
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owner of land, this is in reality a screen, adopted as a matter of 
terminology and convenience. In every case where it makes any real 
difference, the sovereign status of the federal government shines 
through. The  applicability of state laws to federal real property trans- 
actions is tolerated as a matter of convenience, but only so long as no 
federal interest is at stake and never where federal law is to the 
contrary. The  only clear situation where the United States seems to 
act like a true proprietor is where the party dealing with the govern- 
ment so agrees, and this situation is unique and easily rationalized. 
One has to be impressed with the power of congress over federal land. 
It is complete, authoritative, and absolute. Congress speaks the ulti- 
mate word on acquiring, using, controlling, and disposing of land. 
Even the most basic state laws in the real property field will fall before 
the mandate of congress, or what the courts suppose it to be. In this 
and other respects, federal supremacy is the doctrine to be reckoned 
with in the federal real property field. Only in line with these consid- 
erations does the concept of the United States as a proprietor of its real 
property take on any content and significance. 
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TOTAL LEGAL SERVICE: VAGTS ON FREE 
SPEECH IN THE ARMED FORCES 
Courts use law review articles in many wa s ,  some articulated, 

noncase materials substantially ended during the 1930’s as a result 
of the wide-ranging interests of Mr. Justice Brandeis reflected in his 
footnotes. Seldom do courts refer to a journal item for proposition 
of law, unless the author was, like Warren, a Chief Justice. On the 
other hand, courts today frequently use an article as a symbol or 
referent for the legal situation it describes and name the article as a 
base from which to say that the case before it is unlike the referent. 

Professor Va s’ article selected here was described by the court 

between the civilian heads of government and military commanl 
ers,”’ a problem not before that court. Such statements have a 

ositive impact even though cast negatively: the court is saying that 
From the article referred to we can determine that our immediate 
legal problem is not in the category considered by the article or that 
the rules of law there expounded are applicable only as there stated. 

This selection set the stage for a body of comment accelerated by 
the era of dissent during the 1960’s. Professor Vagts was most 
concerned with institutional relationships, the problem of civilian 
influence over the military forces, and the extent to which ersonal 

Wiener, Henderson and Warren, too,2 and from the basic issues 
flow subsets of problems for the soldier who criticizes his leaders 
or their solutions to national  issue^.^ This article remains useful 
because of its level of attack and warranted selection because it has 
become a point of reference for scholars and jurists. 

others not. Judicial resistance to mention, Y et alone citation, of 

in Cortright v .  r esor as concerned with “the delicate relationshi 

liberties are subordinated to that end. These were prob P ems for 

‘ 3 2 5  F. Supp. 797, 824(E.D.N.Y. 1971). 
*See pp. 141, 1 7 1 ,  249,supra. 
3Kester, Soldiers Who Insult the President: An  Uneasy Look at Artick 88 of the Uniform Code of 

‘Sherman, The Military Courtsand Servicemen’sFirst Amendment Rights, 2 2  HISTI~GS L.J. 3 2 5  
Militaryjustice, 81 HIRV. L. Rtv. 1697 (1968). 

(1971). 
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FREE SPEECH IN THE ARMED FORCES? 

Detlev F .  Vagts” 

The  classic conception of the military man as strong but silent, 
calm, and close mouthed has been flouted by memoir writing generals 
from Caesar to Bradley, military theoreticians from Sun Tszu to 
Douhet, and military controversialists from Machiavelli to Billy 
Mitchell. Often such outpourings have aroused repressive efforts by 
military and civilian authorities. Our  earliest record of such censor- 
ship seems to come from the twentieth century B.C. when the 
Pharaoh Sesostris I dismissed an excessively boastful general, 
Mentuhotep, and removed his likeness from the triumphal monu- 
ments he had erected.’ The  efforts of the Defense Department during 
recent years to confine the public statements of its personnel within 
the bounds of “constructive criticism” are not the first and will not be 
the last such endeavors in the twentieth century A.D.’ 

The  difficulties involved in striking a workable balance between the 
interest of free speech and the interest of discipline and security in the 
military will demand considerable attention during the coming years 
as the United States faces an enemy capable of launching an im- 
mediate and devastating attack on its cities and peoplea3 ‘4s is to be 
expected in a society where the military and the civilian are not 
separated in watertight compartments, civilian disputes over free 
speech have had echoes in the military. The  Supreme Court has been 
in the throes of adapting a freedom of speech philosophy born in 
Jeffersonian democracy and nurtured amid the annoying but un- 
menacing agitations of Jehovah’s Witnesses to a world situation that 
resembles a state of siege.4 Meanwhile, military personnel have been 

?@Copyright 1957, Directors of the Columbia Law Review Association, Inc. Reprinted with 
permission of the author and the copyright owner from 57  COLUM. L. REV. 187 (1957). 
Permission for reproduction or other use of this article may be granted only by the Directors of 
the Columbia Law Review Association, Inc. 

*Professor of Law, Harvard University Law School. A B . ,  1948; LL.B., 1951, Harvard 
Cniversity. When this article was written the author was a member of the New York Bar, 
associated with the law firm of Cahill, Gordon, Reindel and Ohl. 

‘BRt:.ASTED, ‘4 HISTURY OF EGYPT 166 (1951). 
See text a t  note 97 infra. 
This article is limited to .4merican experiences, though occasionally the experiences of other 

nations are illuminating, particularly the attempts of the Weimar Republic to keep the army out of 
politics. See DEUTSCHE GESCHICHTE SEIT 1918 IS DOKUMWTES 172 (Forsthoff ed. 1935). 

‘Corwin, Bowing Out “Clear and Present Danger,” 27 NOTRE D.WE LAW 3 2 5  (1952). 
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embroiled in a series of disputes among themselves and their civilian 
associates that has cast into sharp relief the issues of military freedom 
of speech. 

I. B.\SIC POLICY C 0 S S I D E R ; I T I O N S  

The armed forces are intimately allied n ith \\ ar and crisis, and u ar 
and crisis are closely tied to that clear and present danger to the 
national interest that calls forth and justifies restrictions on free 
speech. It  has thus alnays been taken for granted that the military 
should not be permitted greater freedom than their ci\ ilian counter- 
parts; the limitations that apply to all of u s - o n  obscenity, state 
secrets, and incitement to riot and rebellion-apply in full force to 
military personne1.j The  further implication seems alu ays to be 
present that the armed forces should be subject to even greater limita- 
tions. \\.hat factors actually dictate such narrov ing of their freedom? 
Do any factors counterbalance them? 

Extra restraints on speech in the armed senices are ultimately 
rooted in the need for a rigid and thoroughgoing attitude of subordina- 
tion ton ards superior authorities. Language by subordinates that 
criticizes and discredits superior authorities and institutions tends to 
shake that atmosphere of discipline M ithout hich any armed force 
must degenerate into a mere armed rabble amid the stresses of 
peacetime boredom and I\ artime fear. iVhile repression cannot reach 
into men’s minds to create better morale or discipline, it can inhibit 
the spread of demoralizing ideas. \Vhile the cohesiveness of the lo\* er 
echelons can thus be maintained, the morale of higher authorities is 
enhanced because they need not anticipate the floods of abuse that 
necessary but unpopular measures often arouse. Emotional outbursts 
from mothers, veterans, retailers, and other special interest groups 
have been known to sway the judgment of the most authoritarian 
military minds; the high command should be able to rely on silent 
support, if not enthusiasm, M ithin the military establishment itself. 

In addition to the homegrou n and relatively harmless discontents 
that bring about honest, if immoderate, criticism of defense au- 
thorities, there must also be considered the more insidious efforts of 
the Communists to undermine the military structures of capitalist 
countries by persistent propaganda and infiltration. In times of real 
crisis, this agitation, often carried on under the guise of defending the 
civil liberties of the soldiers and sailors and improving military justice, 
might compel drastic countermeasures.6 

.A strong reason for controls on military speech is the commitment 

S e e  t e x t  a t  n o t e s  36-38 infra. 
6 P o s s o s ~ ,  .I C t m C R Y  of COYFLILT 145-46, 172 (1953) 
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of the United States to civilian supremacy over the armed forces. The 
pyramid that starts with privates, seamen, and airmen bound to 
respect their noncommissioned officers culminates in generals and 
admirals bound to respect civilian secretaries and the President. These 
officials, who bear the ultimate responsibility, need protection from 
irresponsible abuse by their subordinates. Their situation is far differ- 
ent from that of Treasury officials, for example, who need not demand 
instant obedience from masses of armed men and need not command 
the same type of loyalty. This civilian dominance must face not only 
the abuse called forth by the policies of the moment but also the less 
immediate threat that the military might invade the field of politics 
and gradually or by coup d’etat establish themselves as the nation’s 
rulers. The danger that the United States might become another Syria 
or Paraguay may seem remote today, but caesarism was a living issue 
in the early days of the republic,’ and shadowy suspicions gain some 
substance from time to time when a new bevy of generals and admirals 
wins high diplomatic and administrative posts or some proconsul 
attempts to defy Washington foreign policy. The future will appar- 
ently bring us an expanding peacetime military establishment with 
more and more career officers who might come to feel that the crucial 
issues of defense demand that they abandon the apolitical tradition of 
our services and invade the field of politics. In that case we might be 
compelled to reinforce the traditional restrictions on the political 
activity of military officers by adding and enforcing additional legal 
prohibitions. 

For many listeners an officer’s words have a peculiar aura of respon- 
sibility and officiality. Many find it hard to believe the standard 
disclaimer that a general or admiral is speaking only for himself and 
“not necessarily” for the service as a whole. This skepticism may find 
support in the traditional service antipathy towards “lone wolf’ pro- 
nouncements. The special status carries with it a need for correspond- 
ing curbs on irresponsibility in its use. Where it was formerly feared 
that intemperate words by military men might jeopardize relations 
between the federal government and the states, there is now a very real 
danger that blustering speeches might upset the often delicate rela- 
tionships between ourselves and our allies and antagonists. Unwise- 
declamations cannot only be characterized as sabre rattling by sincere 
persons; they can also form the “germ of truth” from which vast and 
meretricious propaganda claims of American war-mongering can be 
cultivated. * 

All these factors justify the imposition upon armies and navies of 
restraints not usually applicable to civilians. A sad paradox requires 

‘SMITH, U.S. MILIT.ARY DOCTRISE 14-16 (19SS). 
United States v. Grow, 3 C.S.M.C.A.  77 ,  87, 11 C.M.R. 77,  87 (195 3).  
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that the serviceman sacrifice some of the liberties \\ hich he is called 
upon to protect-no revolutionary regime has ever found it possible 
to grant true democracy to an The national defense brooks no 
opposition and overrides many freedoms. 

\Then a nation is a t  kvar many thin s that might be said in time of 

& endured so long as men fight and that no Court could regard 
them as protected by any constitutional right. l o  

Even in peacetime the military must act as if \I. ar \\ ere imminent, for 
new habits cannot be established on the day “the balloon goes up.” 
The  curbs dictated by these considerations are not as shocking as they 
might appear to those who imagine they are kvithout counterparts in 
civilian life and forget that employees of pri\ate companies are not 
protected by law or custom from dismissal if they utter opinions 
distasteful to the management.” 

There are, ho\vever, significant factors that must be v eighed 
against these demands for conformity, discipline, and subordination. 
There is the simple fact that freedom of speech is one of the individu- 
al’s most precious rights, a fundamental liberty rooted deeply in our 
ethics, politics, and religion. It stands as an end in itself, deserving our 
defense against every encroachment not required by some competing 
interest critical to our survival. .\ person n.ho enters the armed 
services remains an individual, a possessor of rights as ae l l  as a subject 
of duties, and his sacrifices of basic liberties should be kept to a 
minimum. government kvhich boasts that it is a government of, for, 
and by the people-all the people-cannot reduce millions of men to 
second class citizens.” 

If non-pragmatic factors do not suffice, there are a number of 
practical adverse consequences that could arise from unm ise and 
unnecessary curbs, If the American temperament is considered, it 
seems dangerous to prevent accumulated military discontent from 
being discharged through the virtually harmless channels of griping to 
friends or writing letters to the editors of service or civilian papers or to 
families at home. Even in societies far more autocratic than our oam, 
grumbling in the ranks has been considered the natural concomitant of 
military hardship and boredom, and its absence dreaded. -\ degree of 
freedom of expression may also encourage needed men to remain in 
the service, while it would be hard to make service attractive to men 
M. ho regarded themselves as objects of oppression. In any event, upon 

eace are such a hindrance to its ef B ort that their utterance n ill not 

s R ) s s o s ~ ,  A CESTURY OF COSFLICT 2 5 5  (1953). 
‘OSchenck v.  United States, 249 U.S. 47, 5 2  (1919), per Holmes, J .  
”\-LRB v. Local 1229, Int’l Brotherhood of Elec. LVorkers, 346 L.S. %64(1953) (criticizing 

employer’s product not a protected activity); Thomas, The “Zsms”are Out, The Reporter, Feb. 
24, 1955, p. 33. 
“Cf. United Public iVorkers, CIO v.  Mitchell, 330 L.S. 7 5 ,  1 1 5  (194i)(dissentingopinion). 
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leaving the service such men would be free to release their resentment 
to all parties, including prospective recruits. 

T h e  effective management of our defense system demands that the 
maximum of military knowledge be available to those who must make 
policy decisions. Such knowledge must come from people within the 
military establishment who have had relevant experience. It is true 
that in addition to regular command channels there exist certain 
official means by which opinions, even somewhat dissenting ones, 
may filter upward-chaplains, inspectors general, unsatisfactory re- 
ports on equipment, and so forth. Both the military and large pyrami- 
dally organized corporations have found, however, that such in- 
stitutionalized sources of information are unsatisfactory for bringing 
to the top data not in line with approved thinking.13 In preventing 
unofficial opinions from competing in the military marketplace of 
ideas, “e grant a dangerous monopoly to official dogma that may 
shelter a stagnation and inefficiency u.e can ill afford in these swift and 
perilous times. By preventing independently thinking officers from 
speaking their piece, we encourage mental laziness; deprive the De- 
fense Department, Congress, and the voters of valuable sources of 
data; and threaten to reduce even further the small roster of American 
officers who make lasting contributions to military thought.14 It is 
neither logical nor sound policy to encourage officers to foster public 
relations by presenting the viewpoint of the military departments in 
speeches, articles, and books, but at the same time to discourage them 
from expressing an unstereotyped views of their own. 

Just where these conflicting factors favoring freedom of military 
speech and supporting its suppression should find their reconciliation 
cannot be determined with precision. The  aim of this article is merely 
to analyze past experience and present some preliminary conclusions. 

11. OPERA\TIVE C O N T R O L S  

A. LEGISLATIVE 
1. The qeci j ic  clauses. 

Throughout the history of American military justice there have 
been three statutory provisions explicitly regulating military expres- 
sion. The  first, forbidding “provoking words or gestures,” is in effect 
the counterpart of the “fighting word” ordinance upheld in Chaplinsky 
v .  New Hampshire l 6  and applies to face-to-face interchanges between 

I3Duffield, OrgunizingforDefnse, Harv. Bus. Rev., Sept.-Oct. 1953, pp. 29, 4l;for compara- 

l 4  SMITH, U.S. MILIT.\RY DOCTRITE ix (1955). 
l 5  See Address by Lt. General L. S.  Kuter, Commander, .\ir University, Pmfem’onul Writing 

in the Air Force, Pegasus Magazine, Sept. 1954, p. 8. 
1 6 3 1 5  U.S. 568 (1942); $ Cantwell v.  Connecticut, 310 U.S. 296 (1940). 

ble civilian problems see \%‘HYTE,JS ATYBODY L I S T E N I N G ? ~ S M  (1952). 
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military personnel that are likely to cause an immediate breach of the 
peace, such as drunken 0bscenities.l’ The second penalizes “anv 
person . . . n.ho behaves M ith disrespect to\\ ards his superior ofg- 
cer,” non-commissioned officers being included under a different 
clause. ’* Alost applications of this section have also involved face-to- 
face insults and contempt, so that significant issues of freedom of 
speech have not arisen. The  Manual for Courts-Martial has directed a 
restrictive administration of this clause. It should not be used so as to 
hold one accountable for things said or done in “purely pri\ ate con\ er- 
sation.” l9  One can often avoid application of the clause by refraining 
from referring to particular officers and by refraining from using 
language implying more than honest difference of opinion. 

Most prosecutions for expressing dissident opinions have been laid 
under a third clause, article 88 of the Uniform Code of hlilitary Justice 
and its predecessors. This provision nov reads: 

_ in  officer u ho uses contemptuous I\ ords against the President, 
\‘ice Lesident, Congress, Secretary of Defence, or  a Secretary of a 
Department, a Governor or a legislature of any State, Territory or 
other possession of the United States in hich he is on duty o r  
present shall be punished as a court-martial may direct.20 

The ancestor of this clause appeared in the 1776 Code prepared for our 
fledging Army by a committee consisting of Jefferson, Adams, 
Rutledge, \;t’ilson, and Livingston; the close association of these men 
with the early struggle for civil liberties has been used to justify the 
constitutionality of several traditional military law provisions. *’ 

“.Article 117 ofthe Uniform Codeof hlilitary Justice, 64 STIT.  1 3 Y  (1950), 50 C.S.C. 5 771 
(1952) (hereinafter referred to as UC1lJ). 

18UC11J arts. 89, 91. Csing provoking u m d s  and gestures under article 1 1 7  is a lesser 
included offense aithin disrespect. Cnited States v ,  A-icolas, 14 C.1 l .R .  683 (lY54). 
lgll \\I \L FOR COCRTS-11 \RTI \L,  US ITED ST i n s  7 168 (I95 I ) .  The same paragraph says 

”it is not essential that the disrespect be in the presence of the superior,” but in fact this is usually 
the case. See,e.g., United States v .  Higgins, 4 U.S..Ll.C.;\. 143, 15 C . l l . R .  143 (lYi4); United 
States v ,  1lontgomery, 11  C.1l .R.  3Od,petitionforreaie~denied, 3 U.S..Ll.C..A. 826, 1 2  C.1I.R.  
204 (1953). In civilian cases. too, contemptuous acts or words in the presence of the object of 
contempt are less protected than those at a farther remove. Compare Sacher v.  United States. 343 
U.S. 1 (1952), with Bridges v.  California, 314 U.S. 2 5 2  (1941). 

2oCC11J art. 88. 
*’ United States v. Lee, 4 C.1l.R. I 8 5  (1952). The original version, like so much of our civil 

and military law, \+as drawn from a British model. Little change was made except in transferring 
the protection from“the Sacred Person of his 1lajesty or any of our Royal Family” to “the people 
of the United States in Congress assembled or the legislature of any of the United States in which 
he may be quartered.” For the history of this section see Dtvls,  M I L I T ~ R Y  LA\ \ s  OF T H t  
U ~ I T ~ D  STATU 375-76 (3d ed. 1915); \TISTHROP, M I L I T ~ R Y  LA\\  ~ X D  PRFCEDEXTS 565 (2d 
ed. 1920); ~ I I L I T ~ R Y  L i \ \ s  O F T H ~ :  C‘SIT~D STATU 251-53 (9th ed. 1949). It was section 11, 
article 1 in the British 1765 .Articles and in the 1776 American version, article 5 in the 1806 
.Articles, article 19 in the 1874 revision, and article 62 in the 1920 act. Corresponding to changes in 
political structure, later revisions added the President, \-ice President, department heads, and 
the state governors. The description of the condemned language was changed from “traitorous 
or disrespectful” to “contemptuous or disrespectful” and finally to merely “contemptuous.” In 
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Article 88 and its predecessors have been used with a restraint 
reflected in the meager interpretative material. The  Manual states that 
private conversations should not be made the basis for a court-martial 
and that even emphatically expressed adverse criticism cannot be 
prosecuted if it is not contemptuous in itself or in view of the sur- 
rounding circumstances.22 Courts-martial have been advised to be 
circumspect and cautious and not to take acts and words “in the sense 
Lvhich might happen to be put on them by a too delicate s e n ~ i b i l i t y . ” ~ ~  
Truth is no defense, however, since contempt and malice are the gist 
of the offense; both the private and the public lives of the officials 
concerned are protected from that malice.24 

Most of the rare prosecutions under this clause occurred during the 
Civil lf’ar; most of them involved expressions of contempt for Presi- 
dent Lincoln though some involved words directed against the Presi- 
dent and Congress and one against a state governor.25 Disregarding 
those cases where the violent denunciations were in accord with 
administration policy, such as those of the New Jersey regiment that 
passed a resolution denouncing its home legislature for condemning 
the war,26 much credit is due to the restraint of the authorities on both 
sides in not prosecuting more cases despite the grave provocations 
afforded by volunteers and even by regulars such as General 
McClellan. 2 7  

Three cases, all involving S e w  York volunteers, are perhaps illus- 
trative of the conduct thought serious enough to be punished. Second 
Lieutenant George D. lf’iseburne was sentenced to two years duty on 
Ship Island for saying “the executive has seen proper to make the army 
the emancipation of the negro slaves” and “has seen fit by his recent 
proclamation to say that all colored persons, of good condition, will be 
received into the armed service of the United States, thus making the 
negro my The  reviewing authority “commuted” the sen- 
tence to a mere dismissal from the service, a poor advertisement for 

1950 enlisted men were exempted from the clause, but at the same time its scope was extended to 
include the S a r y ,  which had previously relied on its general articles to cover such offences. 
LCMJ art. 88; see L E G ~ L  ~ S D  LEGISL.~TIVE B.isrs, UCMJ 256 (1950). 

2 2  M.~sL-.IL FOR C~URTS- .ZI .~RTI .~L,  UNITED ST.iTES 7 167 (195 I) .  T h e  .M.ASUL FOR 
COURTS-.LI~RTI.~L, U.S. AIR FORCE 203-04 (1949), has almost identical language. The M.is- 
U.~LFORCOURTS-M.~RTI.~L, U.S. .\RVY 146 (1928), has no discussionof article 62 at all. See also 
L ~ I N T H R O P ,  op. cit. supra note 21, at 566. 

Z 3 0 ’ B R I E S ,  L%MERIC.iS & h f l L I T i R Y  L.i\\’S 66 (1846). 
2 4 \ ~ l S T H R O P .  op. cit. supra note 21, at 566. 

2e  2 \VILLI.~MS, LISCOLS FISDS A GESLRAL 5 5  3 (1949). 
27See 1 FREEM-~S,  LEE‘S LIEL‘TES.iSTS99-100, 117,625, 664-66 (1941), forepiscdes involv- 

ing (1) Beauregard’s letter of criticism of Bull Run, read to the Confederate Congress; (2) the 
demotion of General Whiting for an insulting letter rejecting a preferred .Mississippi regiment; 
( 3 )  a bitter letter by General Toombs to the Vice President; (4) a feud in the Richmond papers 
between Longstreet and A.  P. Hill. See also 2 WILLIAMS, op. cit. supra note 26, at 229-30. 

25  bid. 

28General Order 33, Dep’t of the Gulf, April 2 5 ,  1863. 
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Ship Island! First Lieutenant Charles T. Bruen \i as also dismissed for 
saying that Lincoln and Senator Henry M ikon Liere “a  set of God- 
damned abolitionists” and “suckers” and that “all they v ere \\ orking 
for 11 as the total abolition of slavery and the destruction of the rights of 
the Southern people,”29 as vas  Captain Charles Arthur for saying 
that the President \i as a traitor and a loafer and that he defied anyone 
to shou anything the President had done to end the rebellion.30 

During \ \or ld  \\’ar I1 an army pr i la te  attacked President 
Roosevelt, telling his fellov soldiers that he uas  a dirty politician 
u hose only interest M as gaining power and safeguarding the \+ ealth of 
the Jeu s and ho \i as “enslaving the \i orld” \i hile Hitler and his allies 
‘‘u ere in the right” and their plan u as “one of necessity through moral 
truth.” The court of appeals turned dou n his appeal from a denial of 
habeas corpus, stating that the petitioner’s brief “bristles n ith the idea 
that he should be permitted to denounce the go\ ernment and lend aid 
and comfort to the enemies of the Republic in time of u a r ,  and that 
such conduct is one of his freedoms.”31 This, the court regarded as 
self refuting. Except in this instance, article 88 has lain dormant in 
recent years, and such curbs on speech as ha\ e been thought necessary 
hate been applied in other ~ a y s . ~ ~  

2 .  The general articles. 
In addition to the articles specifically directed at certain types of self 

expression, the so-called general articles have been applied to free 
speech situations. .\rticle 1 3  3 proscribes conduct unbecoming an 
officer and a gentleman; article 134, applicable to all military person- 
nel, forbids “all disorders and neglects to the prejudice of good order 
and discipline in the armed forces,” all “conduct of a nature to bring 
discredit upon the armed forces,” and “crimes and offenses not capi- 
tal.” 3 3  Under the “crimes and offenses not capital” clause, the provi- 
sions of general federal civilian criminal Ian. are incorporated by 
reference. .Many of these provisions involve only ordinary criminality 
such as the Dyer34 and hlann A i c t ~ , 3 5  but some also impinge upon free 

*’General Order 88, Dep’t of LVashington, . lug.  18, 1864. 
30 General Order 17  1 ,  . l rmy of the Potomac, Oct. 24, 1862. 
31Sanford v.  Callan, 148 F.2d 376 (5th Cir.), cert. denied, 326 U.S. 679 (3945). 
3*For example, the action by the S a v y  against Captain Dierdorff for saying that Senator 

Kilgore was not fit for an  admiral to wipe his boots on, M hich aroused much congressional 
discussion of article 88, \vas not, and could not haw been, based upon article 88. S . Y .  Times, 
Feb. 19, 1949, p. 3, col. 5 ;  \-.E’. Times, Feb. 20, 1949, p. 26, col. 3. See HearingrBfore the 
Senate Subcommittee on Armed Services, 81st Cong., 1st Sess. 97-101, 209. 331- 32 (1949); Com- 
ment, 3 5  C O R S t L L  L.Q. 1 3 7  (1949). 

33UC.MJ arts. 1 3 3 ,  134. 
34United Stares v.  .McCarthy, 4 U.S.C.hl..\. 385, 15 C.1l.R. 385 (1954). 
35Cnited States v.  Xliller, General Court-1lartial Order 14.6, Fourth .l ir  Force, June 30, 

1955. 
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speech, for example, the laws banning transmission of obscene matter 
by mail,3s the communicating of classified material to unauthorized 

and the incitement of sedition or mutiny or interference 
with r e ~ r u i t i n g . ~ ~  A specification may state an offense under article 
I34 even though it omits one of the necessary elements of the civilian 
criminal law,39 but ordinarily a specification under article 134 cannot 
thus eliminate one of the elements of another article of the Code and 
still state an offense.40 For example, soldiers who deserted to work for 
the Soviet secret police violated article 134, even though their acts 
were not full fledged violations of the Smith Similarly, an 
airman who nailed seditious theses to the door of the library on an 
Alaskan air base may be punished though not guilty of sedition under 
title 18.42 If utterances would not constitute the crime of sedition, 
however, they cannot be punished unless they were designed to 
promote disaffection. This is true even if the statements are “rep- 
rehensible and vulgar,” as, for example, “Captain, you are no damned 
good and the Coast Guard is no damned 

In addition to these l a w  of general applicability, some that deal 
with the activities of federal employees can also be applied to military 
personnel so as to affect their freedom of speech. Officers of the armed 
services are “officers of the United States” in such a sense as to bring 
them within provisions of the Hatch and are subject to other 
laws that, for example, prohibit the maintaining of troops at the polls, 
the polling of troops as to political preferences, the solicitation of 
campaign funds by civil servants or on military reservations, and the 
use of government stationery for lobbying.45 

Besides enforcing civilian legislation incorporated by reference, the 
military may create new offenses of their own under the “disorders 
and neglects” clause. This power, on its face in derogation of constitu- 
tional inhibitions on ex post facto declarations of criminality and the 
creation of crimes by analogy, has been sustained on the grounds that 

36United States v. Westfall, General Court-Martial Order 5, Western Air Defense Force, 

37United States v .  .Mills, 4 C.M.R. 676 (1951). 
3818 U.S.C. $ 5  2387,2388 (1952). 
3 9 , M 4 ~ ~ 4 ~  FOR C O U R T S - M ~ R T I ~ L ,  U U I T ~ D  S T ~ T L S  7 213(d)(5) (1951). 
40See United States v. Holiday, 4 U.S.C.M.A. 454, 16 C.M.R. 28 (1954); United States v. 

March 21, 1955. 

Norris, 8 C.M.R. 36 (C.M.A. 1’953). 
41CTnited States v. Blevens. 15 C.M.R. 501 (1953). a f d .  5 U.S.C.M.A. 480, 18 C.M.R. 104 

(1955); United States v. Dorey, 14 C.M.R. 350 (1953)yptitb~nfw review denied, 4 U.S.C.M.A. 
724, 15 C.M.R. 431 (1954). 

42See United States v. McQuaid, 5 C.M.R. 525 (1952). 
43United States v. Gustafson, 5 C.M.R. 360 (1952). 
“53 S T ~ T .  1148(1939), asamended, 5 U.S.C. 5 118(1952); seeOp. J.4GAF 1952/104, .4ug. 

11,1952, reported 2 D IG OPS JAG,  Retirement 0 792. But see 40 OPS ATT’Y G E N  103 (1941) 
(Hatch Act not applicable to National Guardsman ordered to active duty). 

45 18 U.S.C. $ 5  592, 593, 596, 602, 603, 606, 607, 1913 (1952). 
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military necessity requires a flexible reserve pou er, that the encrusta- 
tion of precedents has rendered the clause’s meaning clear, and that 
the founding fathers approved it \then they drafted the Constitu- 
t i ~ n . ~ ~  Indeed, it is scarcely more vague than such civilian offenses as 
vagrancy or “disorderly ~ o n d u c t . ” ~ ’  The  general articles, co\ ering 
offenses ranging from abusing a public animal to \tearing unau- 
thorized insignia,48 have trenched upon the free speech area, as \there 
they have penalized obscene movie she\% s4’ or officers \tho falsely 
accused their fellox\ s of perjury, dementia, or the like (thus making the 
articles a criminal libel lam).50 During the Civil IYar the general 
articles were used to reach acts beyond the scope of the specific article; 
for example, a private \I ho could not be punished under the specific 
article-\% hich protects only the incumbent president-for saying he 
was glad Lincoln had been assassinated \t as reached under the “disor- 
ders” clause.51 

The classic clash bet\% een the general article and free speech \I as 
United States z’. Mitchell, the prosecution of the flamboyant theoreti- 
cian and propagandist of air p o ~  er.52 The charges involved a speech 
and press release at San .Antonio that criticized the Airmy’s neglect of 
the development of airpower, particularly such episodes as dishon- 
estly staged anti-aircraft artillery tests, the retention of obsolete air- 
craft, and the crash of the dirigible Shenandoah. Mitchell had gone so 
far as to refer to the “incompetency, criminal negligence and almost 
treasonable administration of the national defense by the Na\ y and 
IVar Departments.” 5 3  The specifications under the general article 
alleged that speech u as “to the prejudice of good order and military 
discipline,” that it \\as “insubordinate to the administration of the 
IVar Department,” and that the speech n as “highly contemptuous 
and disrespectful” of the \Tar and S a v y  Departments.j4 The net 
effect of these charges 1% as to imitate the contempt provisions of the 

46See United States I-. Frantz, 7 C.41.R. 3 7  (1953); United States v.  Lee, 4 C.11.R. 185 
(1952). 

47See Lacey. Vagrancy and Other Crimesof Personal Condition, 66 H\R\..  L. Rk.\.. 1203. 1 2 2 1  
(1953). 

4 * > ~ 4 S L - \ L  F O R  COLRTS-%f\RTI\L, US1Tt.D S T i T t S  219 (1951) (Table of %laximum 
Punishments). 

49Lnited States v.  Cowan, 1 2  C.1I.R. 374 (1953); United States v. Jeuson, 7 C.3I.R.  2 1 3  
(1951),affd,4U.S.C. .M.. \ .50,5C. . \ I .R.80(1952);cf .JosephBurstyn,Inc.v.~~ilson,343C.S.  
495 (1952). 

‘“General Court-.Martial Order 1 ,  Hq. of the Army, Jan. 3, 1881 (Lt. LVishart); General 
Order 30, Hq. of the .army, .\ug. 4, 1852 (.Asst. Surgeon Campbell); ~ V I S T H R O P ,  op. rit. supra 
note 2 1 ,  at 713, 727, 731 .  

jlGeneral Order 105, Dep’t of Missouri, .April 28, 1865 (Pvt. Peters). 
jZThe  most complete available report seems to be that found in 19 .A\ . IIT~OS (1925). 

.Ilitchell’s sister alleges that the record disappeared mysteriously. .\IITCHt LL, 11Y B R O T H ~ R  
BILL 326 (1953). 

j3 19 .\\.I ITIOS 744 (1925); see id. at 318-20. 
j4Id. at 744. 
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specific article, though none of the individuals protected by that 
article was involved. 

General Mitchell’s defense challenged Generals Bolley and 
Summerall as being committed to the fight against a separate air 
service.j5 It then attempted to prove the truth of the insubordinate 
statements by calling to the stand a distinguished array of witnesses 
including Major Spaatz, Major Arnold, Captain Rickenbacker, and 
Rear Admiral Sims. The  court admitted this testimony but refused to 
make a ruling whether truth was a defense to the charge, which, by 
analogy to the practice under the specific article, it should not have 
been.j6 A second line of defense was the argument that freedom of 
speech was guaranteed to service personnel along with all constitu- 
tional rights other than indictment and trial by grand and petty jury. 
President Coolidge’s Annapolis graduation speech was quoted: 

The officers of the Navy are given the fullest latitude in expressing 
their views before their fellow citizens, subject, of course, to the 
requirement of not betraying those confidental affairs which would 
be detrimental to the ser~ice .~‘  

Even before the trial Mitchell had raised this issue by charging that 
fellow officers were being bulldozed by threats to their service careers 
into testifying along orthodox lines before congressional committees. 
H e  himself was looking for no advancement, he proclaimed, for he 
had already suffered for his o u t s p o k e n n e s ~ . ~ ~  None of these tactics 
prevailed. The  court found him guilty of all counts, but, despite the 
Trial Judge Advocate’s passionate onslaught-xcessive by present 
military standards-upon the “self advertiser and wildly imaginative 
hobby riding egomaniac,”59 he was only suspended from rank and 
command for five years. After the sentence had been affirmed by the 
Judge Advocate General, General Mitchell resigned. O0 This result 
may serve as an example of the dangers of just a little too much zeal in 
military reform carrying an officer beyond the bounds of military 
manners and ruining his career. It is in sharp contrast to the continued 
progress of Mitchell’s fellow crusader, Admiral Sims, despite con- 
stant reprimands and other difficulties for overexuberance in speech 
never quite amounting to excess.61 

5sIbid.  Shortly thereafter General Summerall was himself disciplined by President Coolidge 

56See 19 AVI.\TIOS 770-72 (1925). 
571d. at 744. 
5sZd. at 803. 
591d. at 911. 
6 o D ~ ~ .  OPS. JAGA 1912-1940, 8 454(27); ,Mitchell’s counterpart in Italy, General Douhet, 

was also court-martialed for his propaganda activities on behalf of airpower. SMITH, U.S. 
M I L I T . ~ R Y  DOCTRINE 134 (1955). 

forcampaigningagainst thecutsinmilitaryspending. N.Y. Times, May 15, 1955, p. 87, col. 1.  

“ .vORRISOS, .&D.MIR.iL SIMS 276-84, 482-85 (1942). 
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B.  MILITARY REGULATIONS 
1. Regulations of general application. 

From time to time the services have tried, by general regulations, to 
cover the gaps left by Congress in limiting military expression. These 
directives have tried to crystallize the un\+ ritten traditions and cus- 
toms of the service into more or  less firm and broad rules. In the 
.Army, regulations attempting to curb political activity existed as early 
as 191462 and were expanded in the early 1920’s by Secretary Sev. ton 
D. Baker as a result of General Leonard tvood’s pursuit of the presi- 
dential nomination. 63  

T h e  Army’s AAR 600-10 (as supplemented by certain other regula- 
tions) is probably the most comprehensive of the various attempts to 
codify the subject; its salient points may be paraphrased as ~ o ~ ~ o w s : ~ ~  

(1) 

(2)  

.Active duty or retired personnel may not attem t to influ- 
ence Congressional action, except for private relief bil P s. 

Active dut personnel, while retaining the right to vote and 

pate in political cam aigns, committees, or conventions, including 
speechmaking, artic P e Lvriting, or fund solicitation. 

Officers may testify as to their own opinions and beliefs if 
summoned before a congressional committee. 

Speeches discussing military problems from the standpoint 
of the Defense Department are both authorized and desired but the 
military status of officers, particular1 regulars, tends to produce 

diplomatic, or legislative matters or on questions tending to involve 
superiors in controvers or to undermine disci line. 

( 5 )  U’ritin for pubgcation is encoura ed su E ject to censorship 

cured in case of doubt. 

to express politica P vieu s privately and informally, may not partici- 

( 3 )  

(4) 

confusion and limits their right to ma il e presentations on political, 

regulations. C P earance for speeches or pu E lications should be pro- 

,Apparently there have been no courts-martial for violation of this 
regulati01-1,~~ a fact which may indicate either that it \$as generally 
successful in achieving its object of instilling caution into the officer 
corps or  that it was thought not to be sufficiently clear to serve as a 
basis for punitive action. 

For a time the &Air Force operated under ;irmy regulations includ- 
ing ;iR 600-10;66 as it grew more independent it shifted to its o n n  
series of regulations, none of which covered the topic of speeches and 

6 z  1 JL.SSUP, ELIHC ROOT 247 (1938). 
63Time, June 23, 1952. p.  19. 
“.AR60&10, Nov.  10. 1950; for anextended s u m m a r y s e e T ~ ~  A I R  FORCEOFFICER’S  G L I D E  

319-22 (4th ed. 1950). 
65There have, however, been prosecutions under the “conflicts of interests” sections of ,\R 

600-10 which deals with military discipline generally. See, e.g., United States v .  Long, 1 2  
C..M.R. 420 (1953); United States v. LValters, 11  C..CI.R. 355 (1953). 

66 United States v ,  Sippel, 8 C.M.R. 689(1953),affd, 4 U.S.C.M..A. 50, 15 C.hi.R. 50(1954). 
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publications with the same comprehensiveness. AFR 11-7 cites and 
reinforces the statutory provision that there shall be no interference 
with communications between servicemen and Congress or con- 
gressmen; 67  i\FR 5-43 gives base commanders the power to ban 
objectionable literature; 6 8  AFR 190-6 places on each member of the 
Air Force the responsibility for not disclosing security matters and for 
refraining from public pronouncements on “political, diplomatic,” 
and legislative matters and on “matters the treatment of which tends to 
prejudice discipline.”69 Some lower echelons of the Air Force have 
also published regulations covering these subjects. 70 

Navy regulations covered the same general ground and even pur- 
ported to put limits on the right of naval personnel to respond to 
requests for information by Congress or congressmen. 71 When Secre- 
tary Forrestal consulted Walter Lippman on the topic of general 
regulations of this type during the “Battle of the Admirals,” it was 
Lippman’s opinion that the topic was not susceptible of comprehen- 
sive regulation and that general exhortation and a code of moral 
suasion were the best approach to the problem. 72 After some hesita- 
tions this policy was adhered to. 

2 .  Censorship regulations. 

One of the major types of regulation by which the armed services 
have tried to control expression has been the censorship directive. 
This type of order does not tell the speaker or writer directly what he 
can or cannot say; rather it instructs him to obey the orders of other 
individuals to whom the power is delegated to censor materials accord- 
ing to broad standards. The failure to submit material for censorship 
or refusal to abide by the censor’s decision becomes a violation of the 
regulation and punishable as such. In civilian life such “prior re- 
straints” have been denounced by the courts, 73 and peacetime civilian 
censorship is largely limited to such informal arrangements as the 

~ ~ _ _ _ _ _ _ _ _ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  ~ ~ 

67.AFR 11-7, Dec. 19, 1951, para. 6. 
68.AFR 5-43, Feb. 9, 1953. 
ss.4FR 190-6, Dec. 3 ,  1954. See also AIR FORCE M..\Nu.AL 1904,  1 19 (1952): “accuracy, 

propriety and conformance with policy.” AIR FORCE P.<MPHLET 190-1-2 (a set of cards for 
speakers): i‘no controversial statements which might reflect injuriously upon the Air 
Force. . . .” 

?OFor example, the Air Defense Command, a branch that through its ground observer posts 
and interceptor bases near urban areas is particularly sensitive to public opinion, provided for a 
time that speeches were not to concern foreign policy, defined as statements that could “rea- 
sonably be expected to substantially influence or affect international diplomatic relations” or 
speeches that would “create a sufficient national impact to undermine public morale or jeopar- 
dize the defense program.” L \ ~ R  DEFESSE COMM.\ND REG. 190-7, Aug. 24, 1951. 

71 See N.%vY REGS. art. 95, as cited in SMITH, A.MERIC.AN DEMOCRACY .IXDMILIT.ARY POU ER 
236 (1951). 

7 2 T ~ t  FORREWAL DI-ARIES 515-16 (Millis ed. 195 1 ) .  
73See Near v. Minnesota, 283 U.S. 697 (1931). 
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motion picture code and local comic book regulations. 7 4  In the mili- 
tary, on the other hand, censorship long existed and is likely to 
remain, even \i here faintly disguised as “public relations clearance.” 
During the Civil \Var, censorship \$as lax enough to permit corre- 
spondents and soldiers alike-many men fell into both categories-to 
endanger the security of military operations by the looseness of their 
tongues and pens; 75 by \\.odd \I ar 11, the censorship organization 
had gronm so vast that its commanders \$ere accused at  times of 
empire building at  the expense of more directly combatant forces. .It a 
time \i hen our military and diplomatic policies still suffered from 
initial confusion, our censorship policies tended ultimately to un- 
dermine public trust and understanding rather than to fortify and 
strengthen them. 76 

Since 1945 military censorship has been in the form of clearance 
procedures controlled by the Security Revim Branch of the Office of 
Public Information in the -Army and similar offices in the other 
services. The  actual policies of these offices are not expressed in \%ible 
objective form, and the practices vary \t.idely from time to time and 
place to place. Hou ever, in United Statesv. Voorhees 7 7  \$ e are fortunate 
to have a clinical dissection of the ;irmy’s censorship system. In that 
case the system \I as tested by the military courts and found drastically 
\\anting. ;\s \$as said by Judge Brosman, the case is replete ~ i t h  
irony: a censor \I as tried for violating censorship and most of the 
material thought objectionable \$ as a criticism of a \ iolation of security 
censorship by his former superior, General Douglas ,\lac.\rthur, 
\I hose on n military career ended abruptly due to his proclamations in 
defiance of higher authority. Lieutenant Colonel i’oorhees had \I rit- 
ten several pieces about the Korean He submitted the manu- 
script for a book to the Office of Public Information, and that office, 
nithout raising security objections, tried to get him to drop certain 
passages for reasons of “propriety.” \-\‘hen he refused, his command- 
ing general ga\-e him a direct order to \$ ithdra\t the entire manuscript. 
i‘oorhees again refused to comply and the book \$as published. In 
addition, he permitted t\i o of his articles, \\ hich contained nothing 
resembling a security violation, to be published \\ ithout prior clear- 
ance. 

i700rhees \I as tried on five counts of defying the regulation and his 
superiors. Found guilty on all five, he \t as sentenced to dismissal and 

74So te ,  68 HIR\.. L. Rt.\.. 489 (195s). 
” . h D R t \ \ S ,  T H t  S O R T H  REPORTS THt CKIL \ \ ‘ i R  198, 359 (1955). 
7 B . 4 ~ ~  FORCt. . L ~ - \ s L - I L  190-5 (1954). 
” l ~ C . . M . R . 5 2 9 ( 1 9 j 2 ) , r e ~ ’ d , 4 U . S . C . . M . . ~ ,  509, 16C.hl .R.  83(1954),23GEO. \ f ’ iSI [L .  

Rt\ . .  481 (1955); for civilian analogies see State ex rel. Curtis v. Steinkellner, 247 \Vis. 1, 18 
X.\V.2d 355 (1945); 6 Kane v. \Valsh, 295 N . Y .  198, 66 S . E . 2 d  5 3  (1946). 

7 8 4  L.S.C.hl..\ .  a t  544, 16 C.1l .R.  at 118. 
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forfeiture of all pay and allowances. The  Army Board of Review 
sustained the sentence ( 2  to l), though it disapproved all but one 
~pecification.’~ The  Court of Military Appeals also sustained but one 
specification; however, it returned the case for a rehearing on the 
sentence, v.hich it found excessive for one purely technical offense. 
Since the Army has not chosen to hold a rehearing, the accused has 
been, in effect, acquitted.80 

The  process through which this result was reached is interesting 
but complex. Each question must be considered in the light of the 
crucial provisions of AR 360-5, dated October 20, 1950, and of the 
Johnson Memorandum of June 7 ,  1949, which clarified the original 
Forrestal consolidation memorandum setting up the Defense De- 
partment Public Information Office by limiting “the responsibility of 
public information officers . , . to deletion of matter which is 
classified for security reasons.” 

Can the .\rmy constitutionally limit the freedom of speech of 
its personnel? Are freedom of speech and of the press among those 
constitutional rights apparently guaranteed the serviceman? Until the 
Voorhees case was decided in 1954 no positive statement on this ques- 
tion wras available.82 In the Voorhees case Chief Judge Quinn made it 
clear he believed the first amendment applicable: 

(1) 

Plainly LAR 360-5 imposes restrictions on the free expression of 
ideas by ?Irmy personnel. The question then is whether those 
limitations set out in the regulation constitute an illegal departure 
from the Constitutional prohibition on legislation “abridging the 
freedom of speech,” which is contained in the First Amendment. 

. . . . I think I should make it clear that, in my opinion, every 
individual in the military service is entitled to the same constitu- 
tional rights, privileges, and uarantees as every other American 
tion itself. . . , 8 3  

. . . .  

citizen, except where specifica 4 ly denied or limited by the Constitu- 

7 9  10 C.M.R. 529 (1952). 
sOY.Y.  Times, Nov. 4, 1954, p. 12,  col. 4. 
.iR 360-5 provides: “Public information officers normally perform the duties of security 

review. This function is limited to the deletion of classified matter and review for accuracy, 
propriety, and conformance to policy. Specific violations of security directives, policies or 
regulations will be brought to the attention of the person submitting material for review. 

“Personnel of the Army Establishment are personally responsible for their writings and public 
statements. Personnel on active duty will submit their writings and public statements to the 
appropriate security review authority. Retired personnel and civilian personnel employed by 
the . k m y  Establishment will submit their writings and public statements to the appropriate 
security review authority when the material concerns military subjects. In no instance should 
the material be submitted to a publisher prior to clearance. Civilian component personnel who 
have written material intended for public release which concerns military subjects should 
submit the material to appropriate security review authority when there is any doubt concerning 
its security or propriety.” 

*z U‘INTHROP, op. cit. supra note 2 1, at 655-66, the leading military law authority, is silent as to 
freedom of speech but seems to believe the first amendment applicable. 

s34U.S.C.~M.A. at 5 2 1 ,  5 3 1 ,  16 C.M.R. at 95, 105. 
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Judges Latimer and Brosman did not expressly deny this premise, 
but they did lay stress on the consideration that differences betv.een 
civilian and military circumstances justify restrictions on the usual 
free speech guarantees. Judge Latimer’s attenuation of the first 
amendment virtually x.iped out the implied concession that it \{.as 
applicable at all: 

I believe it ill-advised and unv.ise to apply the civilian concepts of 
freedom of speech and press to the militarv service unless they are 
com ressed u.ithin limits so narrm. they become almost unrecog- 
niza 1 le.84 

The  consensus then appears to be that the freedom of speech 
guarantee does apply in theory to the military but that in practice the 
protection it affords \{.ill be narrou.ly construed. 

For \\.hat reasons can the .Army impose limitations? O n  this 
question there v.as much more variance. Judge Latimer’s opinion 
makes far reaching claims for controls based on “policy and propri- 
ety”; otherwise he feared that “a feu. dissident \\.rite& . , , could 
undermine the leadership of the armed services. . . . ” 6 5  Conceding 
the value of free debate in civilian life, he maintained that “a u.ar 
cannot be n’on in the halls of debate, and conditions do not permit 
meeting lies \r.ith truth.” O n  the other hand, Judge Brosman, at the 
other extreme, entertained doubts as to the -Army’s right to control 
any but security matters, but he did not commit himself to any rigid 
borderline. 86 

Can the -Army use censorship to impose these limitations? 
There \$.as much discussion in all opinions about the applicability of 
the Near z‘. Minnesota rule against prior restraints, a doctrine some- 
times thought too flexible even as applied in civilian life. Judge 
Latimer found it inapplicable: 

(2) 

(3)  

.\ssuming arguendo that the privilege of free speech is a pre- 
ferred right, \\.e should not prefer it to such an extent that \ve lose all 
other benefits of our form of government. .\ demoralized and 
undisciplined military service could cost us all those we ossess, 

permitted to en iY anger our nation.s7 
and hostility to rior restraints on communications shoul B not be 

Judge Brosman looked at the needs of national security somen.hat 

Balancing, on the one hand, the Congressionally authorized 
deterrents available for conduct u.hich undermines discipline 
against the amorphism of the .Army’s censorship, on the other, I 

differently : 

s4Zdd. at 531,  16 C.1l .R.  at 105. 
s5Zd. at 532-33, 16 C.5I.R. at 106-07. 
86Zd. at 515-61,  16 C..\l.R. at 119-25. 
871d. at 5 3 4 - 3 5 .  16 C.1I.R. at 108-09. 
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cannot descry the overriding necessity that I would re uire to 
sustain the legality of the restrictions the latter imposes. 3 

(4) Assuming censorship is not per se illegal, was AR 360-5 clear 
enough to act as a basis for penal action? None of the judges was 
favorably impressed by the draftsmanship of AR 360-5, a feeling 
heightened by testimony from some of the clearance officers that they 
were unsure of its meaning. The regulation shifted uneasily from “will 
submit” to “should submit,” failed to define the term “clearance,” and 
left in doubt what was meant by “the appropriate reviewing author- 
ity.” There u7as doubt as to the status of a reserve officer author who 
fell under one clause as “active duty personnel” but also under one 
governing “civilian component personnel.” There was argument, too, 
whether the regulation purported to cover only military and allied 
topics or all publications including those dedicated to “the amours of a 
Texas rattler.”89 Only the dissenting member of the Board of Review 
seems to have thought that these difficulties wholly voided the regula- 
t i ~ n . ~ O  The other opinions focussed on the key phrase “policy and 
propriety,” Judge Brosman finding this phrase no more adequate than 
the “sacrilegious ,” “immoral,” or “harmless” previously held by the 
Supreme Court to be adequate standards of action in free speech 
cases.g1 Judge Latimer felt that it would be possible, if the issue were 
presented in a different context, to look outside AR 360-5 to other 
A4rmy directives and decide from them what “policy” meant.92 

(5) What in fact did AR 360-5 authorize censors to delete? All 
reviewers agreed it was meant to cover “security.” Chief Judge Quinn 
thought that the conflicting portions of the regulation, read in the light 
of the Johnson A/iemorandum restricting review to security matters, 
could be reconciled in such a way that “policy and propriety” meant 
no more than “security” and were mere s u r p l ~ s a g e . ~ ~  The  others felt 
that ,4R 360-5 had tried to cover some ground beyond “security,” in 
which a natural reading of the regulation seems to support them; they 
believed that the existence of the Defense Department’s Johnson 
R/lemorandum was the only thing that limited the Army’s regulation 
to security alone and made anything else ultra vires, 94 

at 548, 16 C.M.R. at 122.  
sQId. at 536, 5 5 2 ,  16 C..M.R. at 110, 126. The view that all writings by active duty personnel 

must be submitted for censorship is supported by the contrast with the provision for reservists 
that covered only material “which concerns military subjects.” See note 81 supra. 

10 C.M.R. at 545-46. 
814  U.S.C.M.A.  at 545-46, 16 C.M.R. at 119-20. 
$*Id. at 538 ,  16 C.M.R. at 112.  
931d. at 515- 25,  16 C.M.R. at 89-99. The term “security” itself is capable of extension and 

abuse. AIRFORCE~WISVUAL 190-5,ll lSb(1954): “Theword‘security’covers alotofground. Is it 
security matter, or is it policy simply, to look askance at material which says one’s own troops are 
weak, demoralized, or otherwise ill-suited to their tasks?” 

944 U.S.C.M.A.  at 534, 16 C.M.R. at 109(1954). 
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the Voorhees case the armed forces issued a joint series of 
directives on censorship m.hich stressed the predominantly v artime 
and emergency nature of censorship and stressed that only “security 
violations” w u e  to be eliminated.g5 However, these directives cover 
only censorship of the press; censorship of military personnel is still 
covered, in the ;\ir Force at least, by different regulations establishing 
much broader authority for clearance or censorship activity.96 \\.hen 
the current clearance provisions are considered in the light of the neu 
Defense Department policy permitting clearance only for “construc- 
tive c ~ n t r i b u t i o n s , ” ~ ~  the result of a neu Voorhees case uould be 
extremely difficult to predict. The  current maze of directives might 
well run afoul of the courts’ obvious distaste for broad and poorly 
defined censorship. 9 8  

3.  Regulations of specijic application. 

In addition to directives that can be roughly classified as general in 
scope, military authorities from time to time issue orders in response 
to a particular situation that can be considered as only temporary in 
time and limited in scope. At times these commands, hastily drafted 
and delivered, appear to conflict a i t h  more general directives and 
cause confusion. 

LA notable instance of the use of specific orders appeared during the 
struggles over the unification of the armed forces that flared intermit- 
tently between 1945 and 1949. The  Navy, fearingeclipse by the other 
services, found itself in continual opposition to the program. A%ll 
through the congressional hearings during the latter part of 1945 
capitol hill committee rooms rang with angry military voices. The  
admirals lined up in solid opposition to the administration’s plan 
Lvhich ,Admiral Halsey bluntly characterized as “a wild-cat scheme” 
and “un-American, un-democratic and damn dangerous.” 99 The  
LArmy was provoked to retaliate and the conflict threatened to degen- 
erate into personal abuse. Secretary of the Navy Forrestal, irked by 
General Doolittle’s chicisms of the Navy, suggested to Secretary of 
\Var Patterson that such bickering harmed national security and 

95See AIR FORC~, ~ I \ S C \ L  190-5 (1954). 
?4FR 19C-6, Dec. 3,  1954. See also .\nderson, Of/iciul ClearanceforPublicatwn, 7 .AIR U. Q. 

&.v. 128, 129 (1954). This regulation must also be considered in the light of President Truman’s 
1950 Memorandum calling for clearance of all pronouncements on military and diplomatic 
affairs, but probably restricted in scope to the MacArthurepisode that evoked it. 4 V.S.C.M.A. 
at 522 ,  16 C. I1.R. at 96. Judge Latimer felt that the Truman .Memorandum did not apply to the 
Voorhees situation because it was limited to military officials and to data directly affecting the 
relations with the United Nations. Id. at 536, 16 C . M . R .  at 110. 

g7See S . Y .  Times, April 28, 1955, p.  8, Col. 4. 
”4 L.S.C..M.A. at 554, 16 C.M.R. at 129. 
99N.Y. Times, Dec. 7 ,  1945, p. 5, col. 1 .  
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should be curbed.loO Somewhat later his aide, Struve Hensel, charged 
the Army with “muzzling” its officers’ real views on unification.lO’ 
Patterson denied the muzzling charge, rejected Forrestal’s suggestion, 
and said that ‘4rmy officers could “freely express their own personal 
convictions with force and vigor.’’ lo2  The  War Department ruling 
was that “officers, if invited, are authorized to accept invitations to 
address groups of civilians on this subject. These addresses should be 
informative, not argumentative or of a crusading nature.” Shortly 
thereafter the Navy Department, under pressure from the White 
House, itself issued an order restraining its own officers: 

In view of the President’s messa e to Con ress urging the passa e 
of legislation for a Department of kationalbefense, officers of t  I! e 
Navy and Marine Corps are expected to refrain from o position 
thereto in their ublic utterances in connection therewit!, except 

will, of course, give freely and fully their views and respond to any 
questions asked.lo3 

that when calle c r  as witnesses before committees of Congress they 

President Truman, who had made up his mind in favor of unifica- 
tion, became annoyed at the furor. In December 1945 hope was 
expressed that the services would fall in line behind his support of the 
program.lo4 In April he said that the Navy must support him, al- 
though he conceded to officers the right to express themselves as 
individuals.105 He implied that if the admirals kept up the fight he 
would “attend to it later.” This occasioned a further Navy Depart- 
ment order curbing its officers’ speeches. Nonetheless, President 
Truman had occasion a few days later to rebuke Rear Admiral A.S. 
Merrill for a speech in Dallas criticizing the curb order.lo6 

Even after the unification legislation was passed, the program faced 
stiff resistance from ancient customs and attitudes. The conflict was 
intensified by a violent competition for funds and manpower in a 
period of austerity in military budgets. In 1949 submerged resent- 
ments broke out into the open during the hearings on appropriations 
for the Air Force’s B-36 intercontinental bomber program. Defense 
Secretary Forrestal had been considering curbs during 1948, though 
none materialized. lo‘ A mysterious memorandum appeared which 

‘OoN.Y. Times, Nov. 10, 194j, p. 1, col. 4; N.Y.  Times, Nov. 1 3 ,  1945, p. 1, col. 4. 
‘O’N.Y. Times, Dec. 15, 1945, p. 1, col. 6. 
‘021bid. 
loSN.Y. Times, Dec. 20, 1945, p. 1, col. 8, p. 14, col. I .  
lo4N.Y. Times, Dec. 2 1 ,  1945, p. 9, col. 2. 
lo5N.Y. Times, April 12, 1946, p. 1, col. 4. 
lo6N.Y. Times, April 18, 1946, p. 11, col. 1.  
“‘THE FORRESTrZL DIARIES 149 (Millis ed. 1951). In suggesting tentative curbs on the 

services, Forrestal implied that the Navy could make such curbs stick but the Air Force could 
not. Zbid. Forrestal’s caution in this area that calls for “considerable discretion” was regarded as 
wise by the TASK FORCE REFORT ON NATIONAL SECURITY ORGANIZ.ATION, COMMISSIOS Os 
EXECUTIVE BRANCH OF THE GOVERNMENT 84 (1949) (Hoover Report). 
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v e n t  beyond alleging that the B-36 was an inadequate neapon to 
charge that it was conceived in fraud and deceit. This memorandum 
\{.as traced to a civilian employee of the Navy Department,''* but 
further inquiry implicated a Captain Crommelin, 1% ho admitted shar- 
ing in its authorship and predicted that his career v a s  at an end.log 
Temporarily this fear proved vain, since he \{.as moved to a rear 
admiral's job, but Navy Secretary Mattheurs promptly moved him 
dokt nstairs again."' His next appearance is as a figure distributing in 
"a shado\iy corridor" copies of a letter by Vice .Admiral Bogan 
through channels to Mattheus, endorsed by ;idmiral Denfeld and 
Admiral Radford. Radford said: 

Rightly or \+ rongly, the ma'ority of officers in the Pacific fleet 

\'ice .Admiral Bogan aboi e. Most will  avoid any statements to that 
effect and they mould probably question the pro riety and timing 

take to underestimate the depth and sincerity of their feelings."' 

Not all of the Navy's opposition was subterranean. Admirals 
Ofstie, Blandy, Radford, and even the reluctant Denfeld testified 
before Congress, despite the pressures exerted by .Matthem s M.ho 
sought to force all comments to go through channels and to limit the 
Savy's presentation of its case.112 These curbs led to a "jeering laugh 
of disbelief' v hen he said that he didn't see hen. navy officers could be 
barred from freely giving their vieu s.  l 3  Hanson Baldwin, ,Annapolis 
graduate and military commentator, attributed to these tactics the 
frustration and lo\\ morale then prevalent in the \Vhile naval 
personnel seized every available opportunity to express their feeling of 
the peril to the Navy and their anxiety that their outspoken opposition 
M ould lead to \{ holesale purges, the other services supported the 
theory that military men 0u.e a duty of silent obedience to the most 
distasteful measures. General Bradley in his famous "fancy Dan" 
speech called upon all military personnel to follou the dictates of 
loyalty to their superiors. H e  stated: 

concur u ith Captain Cromme 11 in and v ith the ideas expressed by 

of such public statements. Nevertheless, it u o u  P d be a grave mis- 

I believe that the public hearing of the grievances of a feu, officers 
\+ ho u ill  not accept the decisions of the authorities established by 
la\+ , and charges as to our oor state of preparedness, have done 
infinite harm to our nationa 7 defense, our position of leadership in 

1 0 8 \ - . Y .  Times, \ug. 25 .  1949, p. 1, col. 3. 
'O8S .Y .  Times, Sept. 1 1 ,  1949, p. 1, col. 2 .  
'"h- .Y.  Times, Sept. 16, 1949, p. 1, col. 6. 
' "Y .Y .  Times, Oct. 4, 1949, p. 1, col. 6. 
"*h' .Y.  Times, Oct. 8, 1949, p.  1, col. 8; S.Y. Times, Oct. 1 2 ,  1949, p.  I ,  col. 8; S . Y .  

113S.Y. Times, Sept. 17,  1949, p. 1, col. 6. 
1 '4h- .Y .  Times, Oct. 7 ,  1949, p. I .  col. 8. 

Times, Oct. 14, 1949, p. 1, col. I .  
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world affairs, the osition of our national policy and the confidence 
of the people in t K eir government.l’j 

Air Force leaders such as Vandenberg (who labeled the Navy’s 
actions “an extraordinary episode”) and Symington thought that the 
S a v y  was revealing classified data, harming its own morale, and 
confusing the civilian population. l 6  

In the end the l’avy lost in its opposition to the B-36 and its desire 
for a giant carrier. Captain Crommelin, passed over for promotion, 
was denied the court-martial he demanded, was reprimanded, and 
transferred to San F r a n c i ~ c 0 . l ~ ~  Admiral Denfeld, despite the pro- 
tests of Congressman Vinson that it was a reprisal for testimony given 
under  safe conduct ,  was summari ly removed by  President  
Truman. 

Six years later the picture has changed dramatically. C‘nificaticn is 
now one of the accepted ideas of defense thinking. LVhile the B-36, 
now fading into obsolescence, proved itself as an interim weapon, the 
Navy has at length received its giant carrier.llg Individual leaders of 
the naval opposition such as Radford and Burke have been admitted to 
the councils of the administration.120 Service morale has recovered, at 
least from that type of depression. In the light of this after-acquired 
wisdom it seems probable that the national interest was in the long run 
better served by the frank, if occasionally bitter, expression of differ- 
ing opinions. The  view that washing the dirty linen of the Defense 
Department in public was necessary, that naval officers owed duties 
to their subordinates, to Congress, and to the people, as well as to the 
Defense Department, seems better founded than the alarmist cries 
and inconsistent demands for curbs from various contemporaries 
whose disinterestedness in demanding silent obedience from others 
was sometimes not unqualified.121 

More dramatic even than the “Battle of the Admirals” u7as the 
so-called “Great Debate,” which involved another special restriction 
on free speech. On  December 5 ,  1950, due to tensions arising from 

ll3N.Y. Times, Oct. 20, 1949, p. 1 ,  col. 1. 
l I6N.Y. Times, Oct. 19, 1949, p. 1, col. 6. 
“‘N.Y. Times, Nov. 19, 1949, p. 1, col. 3; N.Y. Times, Nov. 20, 1949, p. 1, col. 4; N . Y .  

Times, Dec. 17, 1949, p. 10, col. 6. It was said that Secretaries Johnson and Matthews were in 
favor of the court-martial and were dissuaded by the more conciliatory ;idmiral Sherman. 
Time, Nov. 21, 1949, pp. 25-26; Time, Nov. 28, 1949, p. 12. 
“*N.Y. Times, Oct. 28, 1949, p. 1, col. 8. 
llgY,Y. Times, Oct. 2, 1955, p. 1, col. 3. 
lZo Rear ;idmiral Arleigh Burke became Chief of Naval Operations in 1955, despite having 

been temporarily taken off a promotion list by President Truman for his role as leader of 
Operation 2 3  against the Air Force. Time, June 6, 1955, p. 25. 
lZ1N.Y. Times, Nov. 27, 1949, p. 90, col. 1; N.Y. Times, Nov. 28, 1949, p. 6, COI. 4. 

Ex-President Hoover agreed, saying “one of the requirements of maintaining freedom is the 
public washing of linen.” Time, Oct. 3 1, 1949, p. 14. See also Leach, Obrtaclerto theDeoelopment 
of American Air Power, 299 . 4SS . \LS  67, 68 n.1 (1955). 
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conflicts of opinion bet\{ een Cl’ashington and Tokyo as to the correct 
method of continuing the Korean struggle, President Truman for- 
narded to the Joint Chiefs of Staff a memorandum as follo\js: 

In the light of the present critical international situation, and 
until further M ritten notice from me, I \I ish that each one of you 
would take immediate steps to reduce the number of 
speeches pertaining to foreign or military policy made by o ficials 
of the departments and agencies of the Executive Branch. . . . 

So speech, press release, or other public statement concerning 
militar policy should be released until it has received clearance 

The purpose of this memorandum is not to curtail the flou of 
information to the American people, but rather to insure that the 
information made public is accurate and full in accord with the 

Public 

from t K e Department of Defense. . . . 

policies of the United States Government. 1 2 Y  

\l hile it \$as couched in general terms, it is resonable to assume in 
the light of its language and of the situation from which it arose, that 
this regulation u as directed only to the particular “present critical 
international situation” and \vas not intended to apply generally. It 
\{.as not implemented by permanent regulations; and, although never 
rescinded as far as is knoun, it has not been regarded, as \+as the 
regulation in the Voorhees case, as laying do\{ n important long range 
directives or as setting forth a lasting curb on free speech.’23 The  
Pentagon font arded the message to Tokyo on December 6, 1950, and 
reminded General &lacArthur of it on March 24, 195 1. 124 -1 series of 
incidents, ho\t ever, involving primarily the issuance by Tokyo of a 
peace ultimatum to the Communists and the M riting by Alac.4rthur of 
a letter to Representative Joseph Martin commenting strongly on the 
conduct of the Korean \l’ar, caused the President to remove General 
hlac-irthur from his command. This sudden and dramatic act gave 
rise to extended hearings before the Senate Committee on ;irmed 
Services in \i hich there \\as not only detailed exploration of the 
substantive problems of our Far East policy but also u hat is probably 
the most thorough public discussion on record of the question of 
military freedom of speech. \Yhile the deposed proconsul claimed that 
“no more subordinate soldier has ever u,om the .American uniform” he 
asserted that “no segment of A4merican society shall be so gagged that 
the truth and the full truth shall not be brought out.” He replied to 
queries that his subordinates spoke to him \I ith full frankness and that 

United States v. \.oorhees, 4 L.S.C.M.A. 509, 519, 16 C..M.R. 83, 93 (1954); Hearings 
Bej‘ore the Committee on Armed Servicesand the Committee on Foreign Relations, United States Senate, t o  
Conduct an Inquiry into the Mili tay Situation in the Far Emf, 82d Cong., 1st Sess. 3536 (1951) 
(hereinafter cited as Far Emt Hearings). See also the interchange between Truman and 
,Maci\rthur in Life, Feb. 1 3 ,  1956, p. 66, which adds little to the above. 

l Z 3  See note 96 supra. 
lZ4Far Emt Hearings 3536, 3542. 
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he mould not even object to one of them communicating n i th  Con- 
gress, providing that he did so in a gentlemanly v ay. 12’ He asserted 
that his expression of differences of opinion had not lveakened the 
United Sations in the eyes of enemies and allies, although he con- 
ceded there nere  degrees of propriety about such utterances. 

General Marshall’s testimony represented a vie\\ point almost 
diametrically opposed to hlac,\rthur’s. He  disapproved this ‘‘\I holly 
unprecedented situation of a local theater commander publicly ex- 
pressing his displeasure at and his disagreement lvith the foreign and 
military policy of the United States.”126 A\ coloquy \\.ith Senator 
Bridges follow.ed : 

Q. Don’t you belie\e that if a United States Senator or a 
Congressman of the Lnited States \\ rites a letter to a military policy 
making authority that he is entitled to get a frank reply? 

No sir; I don’t think from the senior commander v hen he 
knou s he is advocating somethin to the leader of the opposition 

opposition to his own people.127 
party to the administration that K e as the commander is in total 

He recalled General Pershing’s obedience, despite his OM n vieus, to 
President \Vilson’s order to ;vithdraw from Mexico in 191 7 and felt 
that this pattern of loyalty to the hierarchy must be followed, that an 
officer must “accept those inhibitions if you undertake that type of 
career.” Until retirement an officer should keep silent, though per- 
haps not entirely mummified, lest he undermine discipline and con- 
fuse our allies.12* General Bradley largely concurred in these views, 
follow ing his own disapprobation of the rebellious admirals of ’49. lZ9 
Recalling his own disagreements with superiors over such issues as 
pressing east to Berlin ahead of Russians in 1945, he stated that a 
military man should present his views to his superiors before the 
decision is made and then abide by their decision. He  believed that it 
would be ruinous for us to speak with two voices to our own people 
and our allies; military discipline would be lost. He  agreed with 
Senator Morse that an unn  ritten la\v required officers to express their 
differences only w ithin the system: 

Q. Is it not true that it is an historic custom and a long estab- 
lished tradition in .American military system that while men are on 
active duty in responsible positions as high officers, they do not 
take their disa reements with their superiors directly to the public 
for a ublic de%ate but they try to iron out their differences through 
the c R annels of command? 

lZ5Far East Hearings 27, 99, 114. 
lZ6Far East Hearings 325 .  
lZ7Far East Hearings 380. 
IZ0Far East Hearings 392. 
l z9  See text at note 115  supra. 
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.A. LVe are taught to argue and present all the reasons Ive can 
think of with reference to any action until the decision is made and 
\ve argue u.ith the man who is goin to make the decisions. .After the 
decision is made \re abide by that f ecision and do not carry it to the 
public. 

Q. \\'auld it be accurate for me to say that it is ver much of an 

officer of the military finds himself in such complete disagreement 
n.ith his su eriors that he cannot, in his opinion, u.ith intellectual 
honesty an s good ethics execute their orders, that he should resign 
his commission and then as a civilian take the issue to the country? 

I think i t  is a general principle, and it doesn’t apply only to 
the military. I think it a plies to any civilian occupation. If a vice 

resident of a company B oes not agree v.ith the policy of the board, f think he usually gets out. I think we uould follou. the same 
principle. 130 

unu,ritten law v.ithin American military tradition t i; at if a high 

A. 

The  testimony of General Lau.ton Collins stressed that one’s loy- 
alty to one’s country should be expressed through channels and re- 
jected Senator Hickenlooper’s suggestion that MacA\rthur as a “pro- 
consul” had more scope than other officers to expound his personal 
dissents. 131 

The consequences of this debate as far as our A\siatic problems are 
concerned remain inconclusive. ;is far as military free speech is 
concerned, a clarifying step \{.as taken shortly thereafter by the inser- 
tion in the Universal hlilitary Training .Act of a provision protecting 
the right of the serviceman to communicate directly n i th  Congress 
and Congressmen on all matters, excepting only restrictions necessary 
to security. This act invalidated some prior service regulations and 
established one of the feu, clear rulings in the \\.hole field.132 

A more recent example of specific regulation of expression \{.as the 
incident in u.hich the commandants of \Vest Point and .Annapolis 
barred participation in the nationu.ide college debates on recognizing 
Red China. Hanson Bald\r.in defended the curb against critics \r.hom 
he accused of “some absurb and unreasoned comments,” basing his 
defense on a distinction bet\r.een intramural and public addresses 
Others, perhaps closer to Air. Baldnk’s o\rm vie\r.s during the “Battle 
of the -Admirals,” considered the order an “ill advised attempt to 
straitjacket thinking.”’34 President Eisenho\r.er, himself, expressed 
his regret, stating that the cadets should be considered more as stu- 
dents than as soldiers and should be given corresponding freedom. 1 3 5  

\\‘hen it is remembered that cadets u7ho advocate recognition do so not 

30 Far East Hearings 104 1. 
l  3 1  Far East Hearings 1 194. 
132Lniversal Jlilitary Training Act, 65 STXT. 7 5  (1951), 50 U.S.C. 8 I j l ( a )  (1952). 
133 \ - ,Y ,  Times. S o ! .  21 ,  1954, p.  1. col. 6. 
134\- .Y.  Times. Dec. 2 ,  1954, p. 30. col. 8. 
l 3 j S . Y ,  Times, TO\. 24, 1954, p. 1. col. 6. 
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from personal conviction but only for argument’s sake, it seems un- 
sound to argue that discipline could be undermined thereby, almost as 
unsound as to argue that “aggressor” forces on maneuvers are levying 
war against the United States. More justified from a clear and present 
danger viewpoint was the directive during the recent 1955 crisis in 
French North Africa by the local Air Force commander that airmen 
and dependents refrain from political or religious discussions with 
either Frenchmen or natives.136 

4.  Informal administrative action. 
Personnel on active military service are subject to an unusual extent 

to sudden, drastic changes, at the discretion of superior authority. A 
change of station, a missed promotion, a separation from active duty, 
all these can bring not only temporary inconvenience but also lasting 
ruin for a lifetime’s career. It is inherent in the nature of military 
organizations that such changes must lie within the uncontrolled 
discretion of military commanders who bear the responsibility for 
conducting operations and who often cannot be expected to give more 
than intuitive reasons for their acts. These prerogatives cannot be 
hedged about with legal safeguards; they are the military counterparts 
of “non-reviewable administrative actions.”137 

The elusive nature of such actions does not make them less influen- 
tial in limiting the activities of ~ u b 0 r d i n a t e s . l ~ ~  O n  the contrary, a 
man who feels that a certain way of expressing himself is frowned 
upon by superiors, or may be deemed contrary to the “customs of the 
service,” or may provoke a bad efficiency rating, is more likely to 
abstain from both the conduct directly disapproved and conduct 
resembling it than a man concerned only with avoiding a clearly 
defined criminal enactment. The  incidence of these sanctions and 
controls, imposed without findings or opinions, is difficult to deter- 
mine; our discussion can draw only upon a few salient cases in which 
the connection between the military man’s statement and the action 
taken against him was made obvious by open avowal or unmistakable 
circumstantial evidence. 

One action easily adapted to punitive motives is separation from 
service. Legally, the right of the serviceman, particularly the reserve 
officer, to remain on active duty is not well protected-an officer may 
be removed by such means as Congress may direct so long as such 

~~ ~~~ 

13BN,Y. Times, Sept. 11, 1955, p. 9, cols. 1, 2. 
I3‘See D i V I S ,  ,4DHI\ISTRXTIVt L i U  C. 19 (1951). 
1 3 s F ~ r  judicial recognition of these pressures, in a case where they worked in the direction of 

producing speech (a confession) rather than repressing it, see United States v. Gibson, 3 
U.S.C.M.A. 746,755, 14C.M.R. 164, 173 (1954)(concurringopinion):“In themilitary system 
there exist certain pressures of authority and rank which conceivably may deprive an individual 
of his mental freedom to choose between speaking and remaining silent.” 
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discharge is honorable in nature. Thus, a man \I ith long accumulated 
pension rights and an expertise not easily marketable elseu here may 
find himself without any protection, being told that a man has no 
more vested right to be an officer than a p o 1 i ~ e m a n . l ~ ~  For some, a 
premature but honorable release lvould only be a blessing. Many 
involuntarily recalled reservists must have envied Lt. (j.g.) I T .  H. 
Evans kvhen his open letter to Mr.  Kohlberg of the “China Lobby” 
caused his return to civilian life from arduous duty in Korean \t aters. 
1Vhen it is considered that his statements about President Truman and 
“Red Dean” ;\cheson, their “pro-Soviet, one Lvorld administration,” 
and their soft policy towards Red China violated article 88 and consti- 
tuted a disobedience of several direct orders, this action seems too 
lenient. 140 For others, such as General MacArthur or Admiral 
Denfield, separation involved no great direct personal sacrifices, the 
blow being cushioned by a pension or comparable civilian job. For 
most career reserve officers the threat of such separation is a real one 
and strongly motivates them not to say anything that could be held 
against them during a “RIF.” Still, most military men would agree 
with General Bradley that one who cannot express himself n.ithin 
military channels should resign, should, as the British have said, 
abandon “the fishes and loaves of office” and choose benveen “the 
quarterdeck and silence or Westminster and gas.’’ 141 

The  threat of being transferred from station to station or job to job 
also exerts strong leverage on an officer. \$’hen in 1925 Allitchell 
charged that the “brass” were pressuring younger air corps officers 
into dropping their advocacy of air p o \ ~ . e r , l ~ ~  there \\.ere only a fe\v air 
bases, all M ithin the United States and its territories; in 1956 11 hen 
bases range from Guam to Thule the threat is yet more serious. In the 
past, the removal of Major General Johnson Hagood from his com- 
mand for criticizing the New the rearrangement of General 
Leonard Wood’s command for his political a ~ t i v i t i e s , ’ ~ ~  the transfer of 
General George Patton to a “paper command,”145 and the suspension 

1 3 9  See Opinion of the Judge Advocate of the Army 19SW7.160, .%ug. 2 i ,  1954, reported in 4 
DIG.  OPS. Jr\G,OflcersI 147.1 (l954-55);$ .McAuliffev. Bedford, I55.Llass. 216, 2 9 S . E .  5 1 7  
(l892);Peopleexrel. Clifford\.. Scanneii, 74 .\pp. Div. 406, 77 N.Y. Supp. 704(lst Dep’t 1902), 
uffd, 1 7 3  N . Y .  606, 66 1 .t. 114 (1YU3). .I dishonorable or undesirable discharge is subject to 
more formal review methods. M . A S L ‘ A L  FOR COURTS-MARTIAL, L‘SITED STATES YT 76, 83 
(1951); Pasley,SentenceFirst-VerdictAfterwards, 41 CORSELL L.Q. 545 (1956); \-Vote, 70 H \ R \ .  
L. RH.. 5 3 3  (1957). 

I4OSee S . Y .  Times, June 1, 1951. p. I ,  col. 6, p. 4, col. 8. 
1 4 ’ 2  ESHER,  JOL.RSAL A S D  LETTERS OF VISCOUNT ESHER 289 (Brett ed. 1934); 1 

MACREADY, ,\SS.ALSOF.AS .ACTI\.E LIFE 171 n. (1924);FarEastHeurings 7 5 3 .  But$ CIIAFEE,  
FREE SPEECH IS THE L S l T E D  ST.ATES 5 5 3  (1948). 

1 4 *  See text at note 58 supra. 
143 N.Y. Times, Dec. 23, 1948, p. 19, col. 5 ,  
144Far East Hearings 389. 
‘45See BRADLF-Y, r\ SOLDltR’S STORY 230-31 (1s t  ed. 1951). 
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of General Anderson from the Air University for “preventive war” 
speeches have all been attributed to their expressions. 146 This potent 
weapon can hardly be taken from the military; an officer can have no 
legally vested right to a particular assignment, and his proclivity for 
statements that embarrass superiors and allies may well justify his 
removal to a less sensitive and important post.14‘ 

Promotion with attendant increases in pay, perquisites, prestige, 
and power is naturally a basic stimulus for those in service; in the 
absence of an unmitigated seniority system it offers possibilities for 
discrimination on an undisclosed basis, and generally the connection 
is hard to establish. ,Air Force regulations do specifically provide that 
effectiveness reports shall comment on an officer’s ability to represent 
the air force to the p ~ b 1 i c . l ~ ~  Congressional confirmation of promo- 
tions has been held up for political reasons. During the Civil War 
several Union generals were penalized for not giving the Committee 
on the Conduct of the War the sort of criticism of their superiors that 
the Committee wanted. 149 In World War I1 General Patton’s nomina- 
tion to be major general was tabled after his speech in England to the 
effect that it was our destiny to rule the w 0 r 1 d . l ~ ~  

111. CONCLUSION 
W H A T  METHODS SHOULD BE USED FOR CONTROLLING 

SPEECH? 
Criminal statutes, general and specific regulations, censorship, and 

informal administrative actions have been discussed as means by 
which the competing interests of free speech and military discipline 
are satisfied. Each has its advantages and its drawbacks. ,Applied with 
restraint, the specific clauses of the Uniform Code have curbed some 
distinctly dangerous types of speech; their very definiteness makes 
them easy to evade, however, since they apply more to the style than 
the content of speeches. The general articles seem to be particularly 
poorly adapted to this type- of situation; their existence just barely 
passes muster under constitutional conceptions of vagueness and ex 
post facto legislation. In the light of the well established constitutional 
requirement that statutes limiting speech be reasonably clear and not 

A. 

145N.Y.  Times, Sept. 2,  1950, p. 1 ,  col. 4. In a similar category might fall George Earle’s 
transfer to Samoa for displeasing President Roosevelt by threatening to denounce our Russian 
policy, a fall from grace von Papen found similar to his own exile to Flanders after expressing 
unpopular views on America during World War I .  vopu’ PAPEN, MEMOIRS 5 2 3  (1954). 

14’Fur East Hearings 1014; see Orloff v .  Willoughby, 345 U.S.  83, 88 (1953). 
14nAFR 36-10, Oct. 21 ,  1954. 
1 4 $  Williams, The Committee on the Conduct ofthe War ,  3 J. .4~. MIL. ISST. 139, 146, 15 2 (1939). 
”OBR%DLLY, .4 SOLDltR’S STORY 2 3 0- 3 1  ( lsted. 1951); BUTCHER, THREL YE4RS n I T H  

EISLNHOMLR 5 3 0- 3 1 ,  535-36 (1946). It has been alleged that a rear admiral’s promotion was, 
without publicity, blocked due to Secretary of Defense Wilson’s crackdown on public state- 
ments. Sewsweek, April 1 1 ,  1955, p. 25 .  
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excessively broad, a statute proscribing all conduct prejudicial to good 
order and discipline in the armed forces seems defintely unsuitable for 
dealing u ith an area u here competing policy factors require careful 
line-dram ing. 

The force of custom and tradition reinforced by the judicious use of 
administrative sanctions \\ ill usually pro\ ide a sufficient deterrent to 
prevent the average officer from openly advocating major de\ iations 
from accepted policies. This type of administrative action ill neces- 
sarily be w4th us so long as there is an effecti\ e army; the discretion of 
the commanders entrusted \I ith the national defense must remain 
extensive and substantially uncontrolled, except for an occasional 
congressional intervention in the unusual, flagrant case. The deter- 
rent force of custom and tradition may, hone\  er, be inadequate to 
deal with the occasional firebrand or  fanatic, particularly \I hen that 
person is not seeking a career in the service and thus has little to lose. 

Censorship appears to be an unsatisfactory alternative, one to be 
used only sparingly in critical situations. The necessity of submitting 
to censorship m i l l  of itself deter many prospective authors from pub- 
lishing their vieu s ,  Censors are apt to be hyper-cautious, particularly 
a t  lou er military echelons. They tend to refuse clearance to anything 
that might ultimately prove controversial or offensi\ e to some \\ ell- 
known figure. The  poor definition of censorship criteria tends to 
create forbidden t\\ilight zones around the fe- topics that must of 
necessity be barred to servicemen. The delays occuring “u hile the 
censor ponders moodily on ‘policy and propriety’ ” may s e n e  to 
nullify the impact of a communication because the public’s interest in 
military matters is particularly evanescent. 151 It m ould seem, there- 
fore, that censorship should be avoided except in emergency situa- 
tions. Consideration should also be given to the establishment of 
safeguards to prevent the abuse of censorship po\r ers \t hen they must 
be used. A requirement that u ritten findings and opinions be filed to 
support each denial of clearance and, perhaps, that denials be re- 
\ ieu ed by a board independent of direct military control u ould be a 
welcome innovation. 

The remaining alternatives are general and specific regulations, and 
it appears that a substantial area must be colered largely by these 
devices. Military regulations have the advantage of being relatively 
flexible, since they require no congressional approval. On  the other 
hand, they can reach large groups of personnel through the military 
organizational machinery and can clarify the borderlines of forbidden 
territory. Generally, the primary purpose of such regulations should 
be to inform and to crystallize custom rather than serve as a basis for 

15’ United States \ 1 oorhees, 4 C S C A4 4 509, 553, 16 C M R 83, 127 (1951) (dissent- 
ing opinion) 
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punitive action. Most servicemen would welcome the increased use of 
such guides. The  area covered by such regulations should be kept to a 
minimum, and directives issued to meet the needs of a critical situa- 
tion should not survive the need that they Lvere devised to meet. In the 
interest of uniformity these regulations should be promulgated for all 
services by a single office under the Secretary of Defense. 

B. WHAT TOPICS SHOULD BE CONTROLLED? 
Certain areas of communication have already been specifically bar- 

red to servicemen by the Uniform Code and the civilian criminal lau.. 
These include (a) contempt for civilian and military superiors, (b) 
sedition and obstruction of recruiting, (c) provoking words or threats, 
and (d) partisan politics.’j2 There still remains, houever, a certain 
undefined area where skilled draftsmanship is needed to produce 
regulations adequately separating forbidden from harmless lvritings. 
The  phraseology of the present criteria seems far too indefinite: 
“prejudicial to good order and discipline in the armed forces,” “policy 
and propriety,” “political, legislative and diplomatic,” and the like are 
merely  catchword^.'^^ The  limitation of service personnel to “con- 
structive contributions” announced by the Defense Department in 
1955 as a result of an admiral’s article on prisoner of war policy and 
various other inter-service rivalries and outbursts cannot be said to 
have gone beyond the catchword stage; Secretary U’ilson himself 
admitted his inability to give the phrase concrete meaning. ‘j4 

The  test which the A4ir Force derived from older Army regulations 
seems to be a more serious attempt to grapple with the problem. That 
test bars statements that “could reasonably be expected to substan- 
tially influence or affect international diplomatic relations or create 
sufficient national impact to undermine public morale or jeopardize 
the defense program.”15j In fields such as antitrust law where com- 
plete precision is not possible, some degree of ambiguity must be 
accepted; 156 but it seems that the services have made little genuine 
attempt to clarify regulation criteria and to make them readily avail- 
able to their personnel. The  following is suggested as a tentative 
outline of the subjects which clearly defined regulations should in- 
clude in the category of forbidden statements, subject, of course, to 
the statutory privilege for communications to Congress: 

15* See text at notes 1 6 4 1  nrpra. 
153 See text at notes 92-98 supra. 
154N.Y. Times, Mar. 31 ,  1955, p. 1, col. 8; N.Y. Times, April 27, 1955, p. 14, col. 5 .  See also 

the series of comments by Hanson Baldwin, N.Y. Times, April 13, 1955, p. 12, col. 5; N.Y. 
Times, April 15, 1955, p. 12, col. 3. 

l S 5  See note 70 supra 
1 5 6 M a ~ h  \ .  United States, 229 U.S. 373  (1913). 
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(a) Language concernin foreign nations that \\-odd incite hatred 

tend to strain foreign relations; unauthorized advocacy of a given 
foreign policy, in particular, advocacy of preventive war; 

(b) Language degrading to other armed services; 
(c) Langua e in opposition to controversial policies that have 

been declare by the President to have been finally decided by 
competent authority (such bar automatically to expire \\.ithin a 
limited period); 

(d) Language impugning the motives and com etence of military 
and civil authority in contrast to disputes as to po icy and jud ment; 
in particular, language calculated to shake public faith in t e mo- 
tives and competence of those authorities; 

(e) Language calling for displacement of c i d  authority by mili- 
tary authority in areas allotted by the constitution to civilian 
supremacy . 

of a foreign country by t I! e people of the United States or \t.ould 

f P 

C. 11’HL4T PERSOIVS SHOULD BE RESTRICTED I N  THEIR  
SPEECH? 

The po\\.er of the military to restrict speech is co-extensive u.ith the 
jurisdiction granted by Congress in article 2 of the Uniform Code. 
This jurisdiction extends to active duty personnel and some others, 
including orw-seas dependents and retired regulars.’j7 The question 
arises whether all  such persons should be treated alike as far as speech 
questions are concerned. 

. h i v e  duty personnel are obviously covered by the Code and are 
generally treated on the same basis regardless of rank and component, 
but certain distinctions must be made in the free speech field. S a t u -  
rally, only a subordinate can shov. disrespect to a superior; and, thus, 
there are more opportunities for a private to be insubordinate than a 
general. On the other hand article 88 no\\. penalizes only officers, and 
some regulations have been directed, at least in emphasis, at officers 
alone. Such restrictions on officers can be justified on the ground that 
they form more of a danger to civilian supremacy, that they are more 
apt to be fluent and convincing \\.riters and speakers, and that their 
statements carry more \\.eight v,ith the public. This theory might also 
tend to support the application of stricter curbs to officers above the 
grade of colonel; most of the spectacular episodes mentioned above 
in \dved generals and admirals. On  the other hand, any distinction 
that discriminates against personnel of higher rank tends to some 
degree to diminish incentive to seek promotion. O n  the balance, 
hou.ever, it seems right that, a t  least in practice, curbs \\.ill more 
generally be applied against senior officers than junior officers and 
enlisted men. 

To some extent regulations on speech have distinguished betw.een 
regular officers and others. In earlier times they \$.ere thought to 

‘j’See UC.\iJ ar t .  2 
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compose a peculiar caste from which a dangerous caesarism might 
emerge; it was also believed that their statements would have a par- 
ticularly official weight in public eyes.I5* Today, as other diffrentia- 
tions, such as the rule that regulars may not sit on courts-martial of 
reservists, are discarded, it is to be expected that limitations on free 
speech will also be equalized, now that the terms “career officer” and 
“reserve” are ceasing to be mutually exclusive. 1 5 9  

While a reserve officer not on active duty is not subject to military 
law, a retired regular is. Because Army regulations pertaining to 
political activities were thought to apply to retired officers, a special 
Army ruling was required before it was clear that General MacArthur 
could carry on political activities after being removed from active 
command. That  decision seems to have been based more on policy 
than on conceptual theory.160 Similarly, some doubt existed as to the 
propriety of retired officers’ campaigning on behalf of Senator 
McCarthy by signing and circulating petitions. T o  the degree that 
the public thinks of retired officers as part of the military and to the 
degree that their activities affect admiring juniors still on active duty, 
such curbs seem justified. 

Dependents are covered by the Code only if they are overseas or in 
the field of combat, but there is even some doubt as to the constitu- 
tionality of this limited assumption of jurisdiction.“* Curbs imposed 
on service wives in the Moroccan crisis would be legal by the jurisdic- 
tional standard set by the Code, but efforts to prevent them from 
agitating for more commissaries are Except for a provision 
prohibiting servicemen from attempting to do through their families 
what they cannot do themselves (similar to that present in Hatch Act 
 regulation^),^'^ there seems no need to attempt such an extension of 
jurisdiction. When accompanying troops in the field or overseas, 
correspondents may similarly be subject to military jurisdiction. Sev- 
eral were court-martialled during the Civil War; and in Korea several 
were threatened, but the threat was never carried Civilian 

158 See text at note 7 supra.  
159United States v. Walters, 11 C.M.R. 355 (1953). Some discrimination against officers 

directly connected with public information services is justified since they might gain an unfair 
competitive advantage over newspapermen by virtue of such a dual position. See Baldwin, 
Pentugon Press-11, N.Y. Times, .4pril 14, 1955, p. 14, col. 5. 

lSoN.Y. Times, June 18, 1952, p. 1, col. 6; Time, June 23, 1952, p. 19; Opinion ofthe Judge 
Advocate General of the Army, 1952/8902, Nov. 24, 1952, reported in 2 DIG. 0%. J.4G, 
Retirement 5 81.1 (1952-53). 

l a lN.Y.  Times, Nov. 21, 1954, p. 47, cols. 1-3. 
lSZUCMJ art. 2(11); see Reid v. Covert, 351 U.S. 487, reheuringgrunted, 77 Sup. Ct. 123 

lS3N.Y. Times, June 4, 1949, p. 2 ,  col. 2. 
ls4See United Public Workers v. Mitchell, 330 U.S. 75 (1947). 
‘65.4TDREWS, THE NORTH REPORTS THE CIVIL W.AR 553, 618, 649 (1955); VOORHEES, 

(1956). 

KORE.IN T.ALES I 1  1-12 (1952). 
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emplovees of the ser\.ices are also covered by the Code and regulations 
lvhen ‘overseas, but they are othern.ise governed by civil service 
regulations u.hich do affect their free speech rights. The  problems of 
civil servants of the Defense and State Departments are in many 
w’ays analogous to those of the serviceman.166 

D .  W H A T  MEANS OF COMMUNICATION ARE COVERED? 
There can be no regulation of mere uncommunicated thought; the 

military nil1 not even take disciplinary action \\.hen thoughts are 
noted donm in a “black book” so long as such documents are not 
allo\\.ed to fall into hostile hands. 16’ By specific congressional enact- 
ment communications to Congress and congressmen are privileged 
against military reprisal. 168 Beyond that, the application of article 88 
and the \{.ording of most military regulations have been directed at 
“public” rather than “private” pronouncements. \\'bile the delineation 
betv.een the tv.0 has not been clearly vm-ked out, the theoretical 
distinction bet\r.een speech directed only a t  family and friends and 
that u.hich may have a \{.ide and harmful impact is clear. Some cases 
that hold, in connection \r.ith charges of disrespect to superiors, that a 
poker game v i th  a fe\\. officers is not “private” probably ux)uld not be 
applied to other types of free speech problems.169 -4 gathering of more 
than a feu. individuals u.ould be considered “public,” particularly if 
they \{.ere not exclusively military personnel and more particularli if 
ne\\.s correspondents \\.ere present. A meeting of officers, particularly 
a professional society, might be exempt. Printed dissemination, par- 
ticularly in a magazine or neu.spaper, vmuld be considered “public,” 
except possibly in cases involving a professional journal read only by 
military men.170 Since the dangers to national security and military 
discipline are mostly to be found in u ide  dissemination, it \\,auld seem 
nise to interpret “public” in a restrictive sense. 

The determination of a boundary betw.een permissible and imper- 
missible military expression is a difficult task. -4s the future u41 bring 
more and more crises u i th  accompanying violent differences of opin- 
ion, there \\.ill undoubtedly be a need for more decisions and rulings. 
If injustice is to be minimized, such directives \\.ill have to be framed 
in more precise terms and not left in the confusing tangle of self- 

166See Krock, Off-The-Record TulkProbkm in Capitol, S.T. Times, .\pril 3, I Y 5 5 ,  $4. p. 3 ,  col, 
2 .  It \\as a memo by a \-avy Department civilian that touched off the B-36 struggle. See text a t  
note 108supru. AR 380-5 attempted to cover civilian employees of the . b m y  in its censorship 
prugram. 

1 6 7 ~ ~ I S T 1 1 R O P ,  op. rzt. supra note 2 1 .  at 7 1 3  n.35;cf. Lnited States v .  Grov., 3 C,S,C,.\f,.\, 
7 : ,  11  C.1I.R. 7 7  (1953). 

I B B  See note 1 3 2  supra. 
16’United States v. 1Iontgomery. 1 1  C.1 l .R .  308 ( 1 Y j 3 )  (poker game not ”strictly pritate” 

‘70.4ndersun, mpru note 96, at 129. 
under article 89). 
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contradiction into which they have drifted in the past; concentration 
and coordination will be demanded of those who undertake this 
difficult but important task. It is to be hoped that they w7ill approach 
these duties with a sense of the inherent tragedy of the dilemma posed 
by the conflicting demands of liberty of expression and discipline, and 
that they will not be provoked by ill-timed and annoying criticism into 
promulgating blanket restrictions that extend far beyond the needs of 
the moment. During N70rld U'ar I1 General Eisenhower was faced 
with many problems in deciding whether to curb or loose the incau- 
tious tongues of his subordinates. He evolved a tendency to lean in the 
direction of freedom of expression; as President he appears to have 
developed a less permissive attitude towards critics and to have let 
himself be swept along by those who desire a united and monolithic 
defense structure at the expense of free and full discussion. Probably 
the future will confirm the experience of the past that drastic measures 
are not necessary and that the natural self restraint of military men 
bred in a tradition of reticence is, except in unusual cases, adequate 
guarantee against abuses of freedom of speech. 

~~ ~~ ~~ 

171 BUTCHER, MY THREE YE.ARS WITH EISENHONER 769-801 (1946). 

5 73 





V. LOOKING AHEAD 

HODSON 
WACKER 

575 





LOOKING AHEAD: HODSON ON THE 
FUTURE OF MILITARY JUSTICE 

Writing in 1966 on “The Role of Criticism in the Development of 
Law,” then Chief Judge Quinn of the United States Court of Military 
Appeals decried the tendency of military legal writers to avoid critical 
writing in favor of mere narrative exposition of case law. He  said: 

bare bones catalogue of court decisions is no more helpful to 
the advancement of the rule of law, and the improvement of its 
administration, than the merely inflamatory type of article. I 
sonally regret, therefore, that so many militar writers now esc ew 

civilian law reviews and civilian bar association journals.’ 

rr- 
the truly critical review, leaving the field a Y most entirely to the 

The  case for a critical approach was put more bluntly by Judge Carl 
McGowan of the District of Columbia Court of Appeals. Speaking in 
January, 1975, to the National Conference on .\ppellate Justice, he 
said that “Professions with any pretense to reliance upon the reasoning 
faculties do not shrink from inward inquiry - and they act at their 
peril when they fail to do  so imaginatively, persistently and 
ruthlessly.”2 

“Looking ahead” involves at least implicit criticism and some pre- 
~ c i e n c e . ~  The  shape of things to come will be the product of current 
dissatisfactions, the momentum of forces in being, and of the propen- 
sity to strive toward ideals. XI1 these exist in the decision makers for 
military law, and have been particularly strong since the end of World 
\Var 11. 

May 5, 19s 1, was a watershed date in the administration ofcriminal 
justice in the Armed Forces. Some have termed the process since that 
time the “civilianization,” the “judicialization” or the “lawyerization” 
of the system; but for the military lawyer the problem was to imple- 
ment the will of Congress, not to find an abstraction. In the Army, one 
man’s career spanned all the important changes, ending with distin- 
guished service as The  Judge Advocate General and, upon recall from 
retirement, as Chief Judge of the newly established Army Court of 
Military Review. 

35 MIL. L. R!L\. 47, 5 2  (1967). 
*Quoted zn T h e  Third Branch, February, 1975, p. 2 .  
J..\n example of such prescient uriting is Hodson, Tbe Manualfor Courts-Murtul-2984, 57  

MIL.  L. RE\. 1 (1972). 

577 



General Hodson’s mastery of the criminal la\\ , military and civil- 
ian, is demonstrated in this selection. He “sets the record straight” as 
to the nature and origins of criticisms of military lav , the relationship 
of legal developments in the civilian environment to those in the 
military, and as to the specific requirements for the separate system of 
criminal la\\, for the Il\rmed Forces. His Lvork summarizes and orients 
over 30 years of legal growth and discusses current problems in terms 
of current legal thought. This puts him at odds ni th  some, “current 
legal thought” being almost allsays divided. Similarly, those con- 
cerned about the administration of the \\ hole Army are not a h  ays in 
agreement and some u ould receive General Hodson’s proposals more 
favorably than v ould others. 

In any event, this selection illustrates a u holesome conjunction of 
the military and legal ethic; there is concern for the mission and 
concern for the institution. That there are proposals for change but 
reflects the continuing search for excellence Lvhich has marked the 
administration of criminal justice in the ‘Armed Forces.‘ 

‘Reappraisals need not a h  ays result in a preponderance of criticism. See %foyer, Procedural 
Rightsof the Military Accused: AdvantagesOverA Civilian Defendant, 2 2  %l.iist. L. Rt.\ . .  105 (1970); 
Hodson, Is There Justire in the Military?, The Army Reserve Magazine, November-December 
1969, p.  2 2 ;  BISHOP, JUSTICL LSD~R FlW(1974); Staring, DeBarr, Ratti, F’rugh and Vague, The 
Evolving Military Law, 61 .\,B..\,J. 305 (1975). 
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MILITARY JUSTICE: ABOLISH OR 
CHANGE?? 

Kenneth J .  Hodson” 

I. AN ESTIM‘ATE OF T H E  SITULATION 

From the viewpoint of the large majority of the people of the United 
States, World War I and World War I1 were popularly supported 
wars. Yet each was followed by significant criticism of the administra- 
tion of criminal justice in the armed f0rces.I It is not surprising, then, 
that the Vietnam conflict-a highly controversial undertaking- 
generated a multitude of articles, mostly critical, about various aspects 
of the present system of military justice.2 This widespread interest in 

tQCopyright 1973, the Kansas Law Review, Inc. Reprinted with permissionofthe copyright 
owner from 2 2  K.\s. L. Rt.\.. 31  (1973). Permission for reproduction or  other use of this article 
may be granted only by the Kansas Law Review, Inc. 

*Member of the Bar of Wyoming. A.B. ,  1935; LL.B., 1937, University of Kansas. When this 
article was written, the author was a Major General in the Judge Advocate General’s Corps, 
U.S. Army and ChiefJudge of the U.S. Court of Military Review. The  opinions expressed in 
this article are those of the author and do not necessarily represent the views of any governmental 
agency. 

,4s to World War I,  see Brown, The Crowder-Ansell Dirpute: The Emergence of General Samuel T. 
Ansell, 35 MIL. L. REV. 1 (1967). For examples of World LVar I1 criticism, ree REPORT OF THt. 
W.4R DEP.~RTMEST ADVISORY COM4tITTEE ON MILIT.%RY JUSTICE, Dec. 13, 1946, chaired by 
Arthur T. Vanderbilt of New Jersey [hereinafter cited as V ~ S D E R B I L T  RFPORT]; Pasley and 
Larkin, The Navy Court-Martial: Proposalsfor its Reform, 3 3  CORSELL L.Q. 195 (1947); Comment, 
Codified Military Injustice, 35 CORSELL L.Q. 1 5 1  (1949). 

* T h e  following symposia are illustrative:justice in the Military, 2 2  MUUE L. REV. 3 (1970); 
MilituryLaw, 2 2  HASTISGS L.J. 201 (1971);DueProcesrintheMilitary, 10 S.W DIEGO L. RILV. 1 
(1972);MilitaryLaw, 10.411. CRIM. L. REV. l(1971). The latter contains a 19-page bibliography 
of recent books and works about military law, but principally about military justice. 

The articles in these symposia show that legal scholars with limited experience in the 
administration of criminal law, military or civilian, are generally more critical of the administra- 
tion of military justice than authors with extensive experience in criminal law. Military justice 
did not escape criticism from within the military, however. Non-lawyer military men con- 
demned the system because it is “so ponderous and obtuse that a unit commander cannot 
possibly have the time or the means to apply the system. . . .” Howze, Military Dkcipline and 
National Security, 21 ARMY, Jan. 1971, at 13. Complaints of this t y F  from commanders became 
so strident during the latter part of the Vietnam conflict that the then Chief of Staff of the 
Army, General William C .  Westmoreland, appointed a committee under the chairmanship of 
,Major General S. H. Matheson, a non-lawyer with extensive experience as a troop commander 
at division and lower levels, to evaluate military justice. The committee found that the com- 
plaints of commanders “that military justice, as presently administered, has had an adverse 
effect on morale and discipline” were not supported by the facts and that the complaints 
indicated an ignorance of the system by those affected by it, particularly junior officers and 
noncommissioned officers. REPORT TO GENER.AL WILLl.AM c. t%’ESTMOREL.ASD, CHIEF OF 
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military criminal la\\ \\ as due, not only to the length, media exposure, 
and unpopularity of the L-ietnam imbroglio, but also to the criminal 
la\+ explosion, \I hich occurred during the same period as that conflict. 
The explosion \i as a result of the rising crime rate and the decisions of 
the Supreme Court of the United States in cases such as Gideon c. 
Wainwright, Miranda v. Arizona, and Argersinger v. Hamlin. These 
decisions thrust thousands of lavyers into a field of the la\\ n i th  
n hich they \\ ere almost totally unfamiliar and M hich many of them 
had previously considered to be an undesirable area of legal practice. 
\\.hen these lau yers found themselves handling criminal cases for the 
first time, they discovered a system of criminal justice that had been 
largely unchanged for almost 200 years. There v a s  agreement among 
many members of the bar that reform and improvement of the civilian 
system of criminal justice \\ as long overdue. 

Shortly after the Gideon decision M as handed do\\ n ,  the Institute of 
Judicial Administration proposed to the American Bar *Association 
(XBA) that the latter take on the task of deleloping standards for the 
Aidministration of Criminal Justice in state and federal courts. The 
ABA accepted the proposal and, after ten years of work by some of the 
best and most experienced lanryers and judges in the nation, the 
seventeenth and final draft of Standards for Criminal Justice (Stand- 
ards)’ v a s  approled in February 1973. Chief Justice \\-arren E. 
Burger characterized the ;\BA project as “perhaps the most ambitious 
single undertaking in the history of that great organization.” Com- 
menting on the development of the Standards from his position as one 
of the three chairmen ofthe Special Committee Lvhich supervised the 
project, as \\.ell as from the vantage point of a chairman of one of the 

S l \ F F ,  U.S. . \KXlY,  B Y  T H t  CO.\I\lIT?t.t FOR E\ . . iLL \TIOS OF  T H t  E F F t C T I \  t . \ tSS  O F  T H t  
. A D ~ l l s l s T K  \ -r loK OF %lILIT \ R Y  J C S T I C F ,  June I ,  1971. 

372 U. S.  335  (1963)(fourteenth amendment requires that indigent defendant in criminal trial 
be assisted by counsel). 

384 LT, S .  436 (1966) (prosecution may not use statements of the accused unless it demon- 
strates the use of procedural safeguards effective to secure the fifth amendment’s privilege 
against self-incrimination). 

540i  U.S. 25 (1972) (accused may not be deprived of liberty as a result of any criminal 
prosecution in which he is denied assistance of counsel). 

ESeeJustice in the States, in ;\DDRt.SSt.S I S D  P I P F K S  OF  THt.  s \TIOU i L  C O \ F t  Kt .S ( . t  O\ ‘THt 
J U D I C I I K Y ,  M A R .  11-14, 1971 (LV. Swindler ed.). ’ .AB.\ P R O J t C T O F  .%flSlUL.\l S T I Y D . i K D S  FOR C R l i l ~  IL JL-STICF. [hereinafter cited as .AB.\ 
ST \ S D i K D S ] .  They provide the most meaningful and objective standards by which to measure 
any system of criminal justice, military or civilian. For information concerning the standards 
and their development, see The Conference on the Criminal Justice Standards, 5 5  J C D I L I T U K t  
355-388 (1972); Clark, The American Bar Association Standardsfor CriminalJurtice: Prescription for an 
Ailing System, 47 N O T R t  D . i ~ t .  L ~ \ \ Y ~ . R  429 (1972); Erickson, The A B A  Standards for Criminal 
Justice, CKHISIL D t ~ F L s S E  TKHSIQLLS, .Appendix .A (Cipes ed. 1972); Clark, M’hy the A B A  
Standards?, 3 3  L.i. L. Rt\-. 541 (1973). 

8From a speech to the National Association of .Attorneys General, LVashington, D.C.. 
February 6, 1970, us quoted in Clark, sqra  note 7. 47 X O T K t  D w t .  L . i \ \ Y t R  a t  43 I .  
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Advisory Committees which drafted several of the Standards, Chief 
Justice Burger stated: 

Very early, and this means four and a half to five years ago, we 
came to a realization that the key to the administration of criminal 
justice was that there must, in every case of serious consequence be 
a counsel for the prosecution, a counsel for the defense, and a judge. 
And we likened that to a three-legged stool, or a tripod, of which 
you will be hearing more and more as time goes on, and we 
concluded that the system cannot work without all three. Like the 
stool or the tripod, if you can take one leg away or weaken it, you 
impair the entire systemeg 

Critics of the military justice system have concluded that it violates 
this tripod concept. Typical is this comment: 

The most im rtant feature of the traditional military justice struc- 
ture retainerby the [Uniform Code of Military Justice] was 
“command control” of the court-martial. Command control refers 
to the right of an individual commander to convene a court-martial 
for trial of one of his men, to appoint all the personnel (including 
counsel and jury) from his officers, and to exert general supervisory 
power over the entire roceedings from pre-trial investigation to 
post-sentence review. I f  

iVhile the above comment describes one facet of the military justice 
system, it fails to take account of the many safeguards which have 
caused other observers to conclude that military justice, in practice, is 
actually more protective of the rights of the accused than most civilian 
systems of criminal justice.” It must be admitted, however, that 
military justice fails to measure up  to the tripod concept recom- 
mended by Chief Justice Burger, basically because there is an insuffi- 
cient separation between the prosecuting and defending functions. 

In addition to the rising crime rate and the Supreme Court decisions 
concerning rights of an accused, another development during the 
Vietnam conflict focused attention on the administration of military 
justice-extensive litigation in the federal courts challenging various 
aspects of the military criminal justice system. In 1969, the Supreme 
Court surprised military lawyers with its decision in O’Callahan v. 
Parker, l 2  which held that court-martial jurisdiction would be limited 
to “service-connected” offenses. Legal questions immediately arose as 
to the meaning of the term “service-connected.” l 3  Although in the 

@Proceedings at the 1969 Judicial Conference, United States Court ofAppeals, Tenth Circuit: Minimum 

‘0 Sherman, CongressionalProposalsforRpform ofMilitary Law,  10 AM. CRIM. L. REV. 25 (1971). 
“See Moyer, Procedural Rights of the Military Accused: Advantages over a Civilian Defendant, 22 

M.AISE L. REV. 105 (1970), reprintedin 51 MIL. L. REV. l(1971). Seealso Nichols, TkJuniceof  
Military Justice, 12 WM. PC .MARY L. REV. 482 (1971). 

“395 U.S. 258 (1969). 
13E.g., Relford v. United States Disciplinary Commandant, 401 U.S. 355 (1971). The 

Standards for CriminalJustice, 49 F.R.D. 347, 358 (1969). 
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closing moments of the October 1972 term a plurality of the Court 
concluded that the decision in O’Callahan nould not be applied ret- 
roactit ely, ’‘ litigation in\ ol\ ing the meaning of “service-connected” 
 continue^.'^ Inaddition, the Supreme Court has no\\ agreed to hear 
t v  o cases in ahich lou er courts have held that t\\ o punitive articles of 
the Uniform Code of llilitary Justice are unconstitutionally vague and 
indefinite 

Parallelling and, to a limited degree, echoing the scholarly criticism 
and judicial challenges to the system of military justice \\ ere various 
Congressional proposals, Senator Birch Bayh (Democrat from In- 
diana) and Congressman Charles Bennett (Democrat from Florida) 
introduced similar legislation l 7  in the ninety-third Congress seeking 

Supreme Court held that “\!hen a serviceman is charged \\ ith an offense [in this case. rape] 
committed within or at the geographical boundary of a military post and violative of the security 
of a person or of property there, that offense may be tried by a court-martial. . , .”Id. at 369. 
Thus, such crimes are ”service-connected” a.ithin the meaning of O’Cullahan. 

‘*&sa v. .\layden, 413 C.S. 665 (1973). 
‘jFor examples, see Xloylan v.  Laird, 305 F. Supp. 5 5  1 (D.R.I .  1969) (off-base possession of 

mariiuana bv serviceman “service-connected”); Schroth v. \Tamer, 3 5  3 F. supp. 1032 (D. 
Hawaii 1973) (off-base transfer of marijuana by serviceman is not “service-connected“): 
Councilman \ .  Laird, 481 F.2d 613 (10th Cir. 1973) (officer’s off-base sale of marijuana to an 
enlisted man is not “ser\-ice-connected”). 

‘6.\vrech v .  Secretary of the Savy ,  477 F.2d 1 2 3 7  (D.C. Cir.), cert. granted. 414 C.S. 816 
(I973);Levyv. Parker,478 F.2d 772(3dCir.),cert,granted, 94 S. Ct. 286(1973). Thecasesdeal 
with articles 1 3  3 and 134 of the Lniform Code of hlilitary Justice Lvhich provide for punishing 
“conduct unbecoming an officer and gentleman,” ”all disorders and neglects to the prejudice of 
good order and discipline in the armed forces,” and “conduct of a nature to bring discredit upon 
the armed forces.” 

l’S. 987, 93d Cong., 1st  Sess. (1973); H.R.  291. 93d Cong., 1st Sess. (1973). Senator .\lark 
Hatfield (Republican from Oregon) also introduced several bills aimed at reforming military 
justice and administrative discharge procedures. S. 2202-22 14,93dCong.,  1st Sess. (1973). The 
Hatfield bills Lvould establish judicial circuits throughout the world, but commanders \I ould 
retain authority to determine Lvhom to prosecute, subject to a judicial determination of probable 
cause prior to docketing a case for trial by general court-martial. For a discussion of earlier 
versions of these bills, see Sherman, supra note I O ;  see also Rothblatt, Military Justice: The Needfor 
Change, I 2  LVXI. & 1 1 4 ~ ~  L. Rt.1.. 455 (1971); Comment, Beyond the MilitaryJustice Act of 1968: 
Proposed Amendments to the Uniform Code of MilitaryJustice, 7 COLL\I. J .  OF L. \SD s. h O B .  278 
(1971); Bayh, The Military Justice Act of 1971:  The Needfor Legislative RefDrm; 10 . \ . \ I .  C R I \ I .  L.  
Rk.v. 9 (1971); Barker, Command Influence: Time for Revision?, 26 JAG J.  43 (1971). Compare 
Rydstrom, L’nifonn Courts of Military Justice, 50 .\.B..i.J. 749 (1964). For background on the 
problem of command influence see Johnson, Unlawful Command Influence: AQuestWn of Balance. 
19 J h G  J .  87 (1965); \Vest, A History of Command Influence on the Military Judicial System, 18 
U.C.L.. i .L. Rt.\-. l(1970). 

Other legislation included bills by Senator Sam J .  Ervin, Jr .  (Democrat from Zorth  Carolina) 
and Congressman Bennett to ensure due process at administrative elimination proceedings. S. 
2684, 93d Cong., 1st SKSS. (1973); H.R. 86, 93d Cong. 1st SKSS. (1973). H .R .  86 is the same as 
H.R. 10422, 92d Cong. 1st Sess. (1971), which passed the House of Representatives and \\as 
pending before the Senate Committee on Armed Services u hen Congress adjourned. This bill 
had the backing of the .imerican Bar .issociation and the Department of Defense, but not the 
support of Senator Ervin. See Ervin, Military Administrative Discharge: Due Process in the Doldrums, 
I O  S . A ~ .  DIEGO L. RF\-. 9 (1972). See also Fairbanks, Disciplinary Discharges-Restricting the 
Commander’s Discretion, 2 2  H.\STISGS L.J. 291 (1971); Lynch, The Administrative Discharge: 
Changes Needed?, 2 2  . \ l x l s t  L. &.\-. 141 (1970); Lane, The Undesirable Discharge: Administrative 
ToolorBackdoor Court?, 2 2  .\R\i)-, So\.. 1972, at 19; N.\.iCP S P E L I ~ L  COSTRIBUTIOU FLSD. 
T H t  st i R C H  FOR %llLlT\RY J C S T I C ~  14-16, 23-24 (1971) [hereinafter cited as S . i \ C P  R I -  
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to provide an answer to the above-mentioned criticism of actual or 
potential command control of courts-martial. They would establish 
an independent court-martial command, which uvould contain the 
judicial, defense, and prosecution functions and would take away the 
commander’s authority to determine whom to try by court-martial. 
Responsibility for bringing offenders to trial would be vested in the 
chief of a prosecution division, roughly analogous to a United States 
attorney, u.ho \i.ould be required to refer charges to trial whenever he 
“determines that there is sufficient evidence to convict.” l 9  He would 
also decide Lvhether the offense should be tried in a court of limited or 
general jurisdiction. 

Senator Bayh’s bill would leave present military criminal jurisdic- 
tion intact, although it calls for a special committee to study whether 
to transfer jurisdiction of certain cases involving desertion and other 
unauthorized absences to the federal courts. The  Bennett bill, how- 
ever, would limit court-martial jurisdiction to military offenses and to 
civilian offenses if committed outside the territorial limits of the 
United States. Likewise, a bill by Senator Mark Hatfield (Republican 
from Oregon) would take auray military jurisdiction over civilian and 
certain military offenses if committed within the United States, a 
territory, or  possession.20 Under the Bennett and Hatfield proposals, 
the offenses over which the military would no longer have jurisdiction 
nsould be tried in federal court. 

In view of the many challenges to the system of military justice, 
there is a question whether the armed forces actually needs a separate 
system of justice. If it needs a separate system, a secondary question is 
raised, namely, whether it can measure up  to the tripod concept of 
Chief Justice Burger and and the .4merican Bar Association Standards 
for Criminal Justice.21 

PORT]; DEP.-\RTL~EST OF DEFESSE, R ~ P O R T  OF THE T.ASK F O R C ~  OS THE r\DLlISISTR.ITIOS OF 

FORCL REPORT]. 
MILITARY JLSTICE IZTHE ARMLD FORCES 108-11 1 (1972)rhereinaftercited as 1972 D O D  T.ASK 

la  See note 10 and accompanying text stpa .  
leS .  987, 93d Cong., 1st Sess. (1973); H.R. 291, 93d Cong. 1st Sess. (1973). 
‘OS. 2213, 93d Cong., 1st Sess. (1973). 
‘lThere are 17 . iBA Standards for the Administration of Criminal Justice: (1) Providing 

Defense Services, (2) Pretrial Release, (3) Fair Trial and Free Press, (4) Electronic Surveillance, 
( 5 )  Discovery and Procedure Before Trial, (6) Pleas of Guilty, (7) Joinder and Severance, (8) 
Speedy Trial, (9) Trial by Jury, (10) Sentencing Alternatives and Procedures, ( 1  1) Probation, 
(12) Criminal Appeals, (1 3) The Prosecution Function and the Defense Function, (14) Appellate 
Review of Sentences, (15)  Post-Conviction Remedies, (16) Function of the Trial Judge, and (17) 
Urban Police Function. The military clearly measures up to or exceeds many of the standards 
such as those on Pretrial Release, Fair Trial and Free Press, Discovery and Procedure Before 
Trial, Pleas of Guilty, Joinder and Severance, Speedy Trial, Criminal Appeals, Appellate 
Review of Sentences, and Post-Conviction Remedies. It falls short of several other standards, 
such as Trial by Jury, Sentencing Alternatives, and Probation, but there is no apparent 
opposition within the armed forces to amending the Uniform Code of Military Justice to comply 
with the purpose and spirit of these standards. See ASZU.AL REPORT OF THE U.S. COURT OF 
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11. THE N E E D  FOR -4 SEP.\RA4TE SYSTELLI 
The  traditional reasons for a separate system of military criminal 

justice are usually stated as follou s: the need for discipline-the key 
ingredient of a successful army-requires a system of justice that is 
speedier and more certain than the civilian system. 1lilitar-y justice 
must also be responsiLe to the needs of the commander, able to 
function outside the territorial United States and able to punish 
certain conduct-principally insubordination and unauthorized 
absence-that does not violate civilian la\\ s . 2 2  But some commen- 
tators make little or no attempt to justify the need for a separate system 
of military justice; instead, they ha\e been satisfied to trace its histori- 
cal development and to explain that “courts-martial . . . are in fact 
simply instrumentalities of the executivepower, provided by Congress for 
the President as Commander-in-Chief, to aid him in properly com- 
manding the army and navy and enforcing discipline therein 

In revieu.ing challenges to court-martial jurisdiction, the Supreme 
Court has generally been content to assume that a separate system of 
military justice is necessary. Speakingof the approach of the Supreme 
Court, Justice \\ illiam 0. Douglas has commented: “This Court, 
mindful of the genuine need for special military courts, has recognized 
their propriety in their appropriate sphere. . , .”24 &An earlier Su- 
preme Court, speaking through Justice Breu er, articulated one of the 
most frequently quoted reasons for special rules in the military: “.in 
army is not a deliberative body. . . . Its lav is that of obedience. S o  
question can be left open as to the right to command in the officer, or 
the duty of obedience in the soldier.”’j Justice Harlan, in his dissent 
in O’Callahan v. Parker, listed various reasons for a separate system of 
military justice.26 -Among the reasons \{ere the need to protect mem- 
bers from misconduct of fellon, members because of the close proxim- 
ity in \vhich they must uork  and live, and the need to protect the 
reputation of the service u hich is impaired by misconduct that dis- 

.\$ILlT \ R Y  . \PPEiLS - \ S D T H t  J C D C ~  .\DOVOC ITt  S G E S E R ~ L O F T H ~  . \R\ l tD F O R L ~ S  
Gk\t R - \ L  cOL\Sk.L O F  THt. Dt:PIRTS$t:ST O F  TRASSPORTIT’IOS PL-RSU A S T T O  T H t .  
CODE 01; MILITARY JCSTICE (1969, 1970, 1971, 1972) [hereinafter cited as the CODE COM\IIT- 
Tt.t. RtPORTS] .  See a h  1972 DOD T ~ s s  FORCt. REPORT, supra note 17.  

22  R. E\ . t .RtTT,  .bflLlTiRY JL-STICt IS T H E  . \RXltD FORCES OF T H t  UV1TL.D S T i T k S  1-7 
(1956); C. BR.I\D, R o \ r i s  . \ f lL lTiRY L . A ~  ix-xk (1968); [Vestmoreland, Military Justice-A 
Commander’s Viewpint, 10 A U .  CRIV. L. REI.. 5 (1971); Nichols,supra note 1 1 ;  J L S T I C E ~ ~ D  THF 
MILITIRY 1-150, 1-151 (H. Moyer, Jr.  ed. 1972). 

23 [V. \VISTHROP, .\lILIT iRY L.\M i S D  PRtCt -DEUTS 49 (2d ed. 1920) (emphasis in original). 
See also G. Divrs, .\ T R E I T I s t .  O s  T H t  b1ILlT.iRY LiV O F T H E  C S l T t I D  ST4Tt.S iv-vi (2d ed. 
1909); \V. .\YCOCK and s. LVCRFtL, .\$ILIT.iRY L.I\i K S D t R  THE c \ l F O R \ l  C O D t  OF bf ILIT 3RY 

JLSTICt.  3-15 (1955). 
240’Callahan v.  Parker, 395 C.S. 258, 265 (1969). 
z5Zn re Grimley, 1 3 7  U.S. 147, 1 5 3  (1890). 
26395 C.S. at 281. 
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credits the service.27 Although it is clear that the Supreme Court will 
restrict the scope of court-martial jurisdiction to “the least possible 
power adequate to the end proposed,”28 the Court has clearly 
acknowledged the legitimacy of a separate system of military justice, 

Is there a need for a separate system of military justice in today’s 
armed forces, and, if so, what kind of a system should it be? Tradi- 
tionally, the sine qua non of success in battle has been discipline. 
Military justice has been justified as being necessary to the mainte- 
nance of that discipline. Yet even a cursory study of world history 
shows that despite the existence of military codes which permitted 
prompt and summary punishment of military malfeasors, neverthe- 
less, cowardice, malingering, sitdown strikes, and mutinies have not 
been unknown. Examples of the latter are the refusal of Alexander’s 
veterans to follow him into another apparently endless and useless 
campaign,29 the mutiny of the Roman legions after , 4 u g u s t ~ s , ~ ~  the 
mutiny of the Pennsylvania and New Jersey troops in 1781,31 the 
mutiny of the British Navy in 1 797,32 the refusal of the French under 
General Nivelle to continue a useless assault on the Hindenburg line 
in 191 7 after suffering 118,000 casualties in two weeks,33 and the 
conduct of the Italian Army at Caporetto that same year, when 50,000 
were killed or wounded, 300,000 were taken prisoners, and 400,000 
deserted.34 In the light of these sobering incidents-and history re- 
cords others-there is good reason to doubt the value of military 
justice in “enforcing” discipline in the traditional sense. A more 
enlightened view has been expressed by General Westmoreland, 
former Army Chief of Staff: “i4 military trial should not have a dual 
function as an instrument of discipline and as an instrument of justice. 

2 ’ B e ~ i d e ~  the Supreme Court, other civilian courts have spoken of the need for a separate 
system and the reasons for the need. For example, the Court of Claims emphasized a different 
factor in justifying the special rules governing the conduct of i lrmy officers: “In military life 
there is a higher code termed honor, which holds its society to stricter accountability, and it is not 
desirable that the standard of the .4rmy shall come down to the requirements of a criminal code.” 
Fletcher v. United States, 26 Ct. CI. 541, 563 (1891), ufd, 148 U.S. 84 (1893). 

2sAnderson v. Dunn, 19 U.S. (6 Wheat.) 204, 230-31 (1821),asquotedin Tothv.  Quarles, 350 
U.S. 11,  17 (1955). The Court indicated that a g o d  basis for limiting court-martial jurisdiction 
was the fact that diversion of military manpower to try soldiers, except to maintain discipline, 
would interfere with the primary business of the army-fighting wars. An earlier court had said 
that it was the mission of armies not only to fight wars, but to win them. Hirabayashi v. United 
States, 320U.S. 81,93 (1943),citing Hughes, WurPowers Undertbe Constitution, 42.4.B..4. REP. 
232  (1917). 

*’L. .%fOSTROSS, W.AR THROUGH THE ‘AGES 43 (3d ed. 1960). 
301  TACITVS ASN.ALS $0 16-49, in 15 GRE.AT BOOKS OFTHE WESTERS WORLD(R. Hutchins 

31 R. DUPUY AND T .  DUPUY, THE COMPACT HISTORY OF THE REVOLUTIOSARY WAR 422 

32L. .hiOSTROSS, W.AR THROUGH THE AGES 485 (3d ed. 1960). 
331d. at 726-27. 
341d. at 734. 

ed. 1952). 

(1963). 
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It should be an instrument of justice and in fulfilling this function, it 
\\.ill promote discipline.” 35 

There are others u.ho agree Lvith General \f‘estmoreland’s analysis. 
For example, a Task Force on the .Administration of Alilitary Justice 
in the .Armed Forces, appointed in .April 1972 by the Secretary of 
Defense, \\’as charged by him, inter alia, to “recommend \\.ays to 
strengthen the military justice system and ‘enhance the opportunity 
for equal justice for every .American service man and v.oman.’”36 T h e  
Task Force, composed of nine civilian 1aIi.ver-s and judges and five 
military officers, four of \+.horn \\.ere la\\.y&s, served under the co- 
chairmanship of the General Counsel of the Sational Association for 
the Advancement of Colored People and an Army Commander. . i t  
the beginning of its report, the Task Force concluded: 

. . . there does exist a need in the armed forces for a system of 
justice, administered fairly, effectively, and promptly, to preserve 
and ins ire adherence b all of its members to the limitations 
impsecfupon them by ?a\v. , , . These [members] are, in the 
main, young .\mericans \i.ho are, in an all too brief a period of time, 
expected to be strenuously trained, equipped and taught to use 
dangerous and deadly a’eapons, de loyed in forei environments, 

and friends, and subjected to the greatest variet azards, per- 

iar, requirement of team\vork and unselfish sacrifice. . . . [But] 
no need is seen to consider the sacrifice of justice for the sake of 
discipline. The t\vo are, for -American servicemen, inextricable, 
and the latter cannot exist Lvithout the former. That is not to say, 
hou.ever, that the fundamental need for discipline of the armed 
forces can be ignored or lossed over. The services simply cannot 

forces to preserve discipline, that is, responsiveness and obedience 
to its la\vful authority, \\.ill soon find itself defenseless, its forces 
turned into uncoordinated angs and individuals. .\part from fail- 
ure in its mission, the mem E ers could become a threat to the peace 
of the Republic they are slvorn to defends3’ 

-At the present time, the armed forces are suffering from racial dishar- 
mony and drug abuse as \\.ell as experiencing expression of individu- 
alistic attitudes and diversity of opinion in u.ays \vhich u.ould not have 
been expected o r  tolerated formerly. There is no choice except to cope 
n.ith these problems. They must be recognized as problems, and fair, 
intelligent, Lvorkable solutions must be found. They cannot be elimi- 
nated by threats of severe, summary punishment. .As stated by one 

separated from the restraining an! congenial in fY uences of family 

sonal strains and stresses, and the simultaneous, c o f h  ut often unfamil- 

function \t.ithout it, and t a e country that fails to require its military 

35 \Vestmoreland, supra note 2 2 ,  at 8. .\n earlier version of this same philosophy appeared in 
the COl l . \ 1 ITTt~ t .OZ  THt. L-\lFOR\l C O D t . ( ~ F ~ l l L I T ~ R T J L ~ S T I C t ,  R t . P O R T T O T H t  S t L R t T  \ R \ O F  
THt. .\R\tT (1960), chaired by L T G  Herbert B. Powell [hereinafter cited as Po\\ t.LL R t P o R T ] .  
General \Vestmoreland. then a division commander, was a member of this committee. 

38 1972 DOD T \SK FORCt Rt.PORT, supra note 17, at 1 .  
371d. at 12-14. 
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commentator: “Commanders who resort to military justice as a substi- 
tute for their own inadequacies are barking up the wrong tree. . . . 
ii’e cannot afford the smoke screen of ‘easy’ justice behind which poor 
leadership has ever f l o u r i ~ h e d . ” ~ ~  Furthermore, surveys of soldier 
attitudes reflect that they are motivated more by peer or “buddy” 
pressure, by pride in their unit, and by faith in their leaders than by 
fear of severe punishment. ,Also important to this motivation-which 
results in good discipline, high morale, and unit esprit-is the unified 
support of the American people.39 

Even though discipline cannot be “enforced” by punishment alone, 
it is obvious that no segment of our society can function unless it has a 
system of criminal justice which can impose penalties with sufficient 
certainty and severity to deter most of its members from violating its 
rules most of the time. It is also clear, it seems to me, that the armed 
forces must have a separate system of justice for a variety of practical 
reasons. 

The  basic purpose of a system of military justice is to maintain an 
environment of law and order within the military unit or community 
so that responsible and intelligent leadership can function properly 
and thus achieve good discipline, high morale, and unit esprit. It must 
work effectively in a volunteer peacetime L4rmy as well as in an 

38Graf, Only a Leader Can Command a Company, 21  .\RUY, Nov. 1971, at 59. In October and 
November 1972, the aircraft carriers Kitty Hawk and Constellation were the scenes of serious 
incidents with racial overtones involving insubordination, sit-ins, disobedience, and assaults by 
dissident sailors, a majority of whom were black. A Special Subcommittee of the House Armed 
Services Committee found that permissiveness exists in the Navy, i.e. a failure to require that 
existing standards be met. The sub-committee found no evidence of racial discrimination but 
agreed that certain black sailors perceived racial discrimination. See SpEcr.4~ SCecOM. OS 
DISCIPLIN.\RY PROBLEMS I N  T H ~  U.S. N-\vu OF THL HOLSE COMM. os .ARMED SERVICLS, 
H.A.S.C. No. 92-8 1, 92d Cong., 2d Sess. (1973). The Army, .4ir Force, and Marine Corps 
have experienced similar problems. 

39Far more important in establishing discipline than the threat of severe punishment is a belief 
that the system of justice is fair. Pertinent is a remark of the NAACP Committee which studied 
the problems of black servicemen in \Vest Germany: “If significant proportions of soldiers are 
convinced that military authority is illegitimate, then the military organization is seriously 
challenged. The equitable exercise of military justice is key to maintaining legitimate leadership 
and authority in the American military.” N.4ACP REPORT, supra note 17, at 5 .  The Vanderbilt 
Committee observed, 

Nothing can be worse for their morale than the belief that the game is not being 
played according to the rules in the book, the written rules contained in the Articles of 
War and the Manual for Courts-Martial. The foundation stone of the soldier’s morale 
must be the conviction that if he is charged with an offense, his case will not rest 
entirely in the hands of his accuser, but that he will be able to present his evidence to an 
impartial tribunal with the assistance of competent counsel and receive a fair and 
intelligent review. He is an integral part of the army, and the army courts are his 
system of justice. Everything that is practicable should be done to increase his 
knowledge of the system and to strengthen his respect for it, and if possible, to make 
him responsible in some particular for its successful operation. These “justice” consid- 
erations are important to a modem peacetime army as well as to a wartime army. 

V.ISDERBILT REPORT, supra note 1, at 5-6. 
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expanded, rapidly mobilized, non-volunteer, \{ artime I r m y .  i n  ad 
hoc system, \{ hich ti ould lie dormant in the la\\ books until triggered 
by a declaration of \i ar, u ould be likely to result in \i holesale miscar- 
riages of justice simply because the personnel mobilized to administer 
it, not having had any actual experience in the administration of 
criminal justice in an armed force, in peace or ar, Liould tend to 
over-react-particularly to incidents sounding in insubordination, 
including disobedience of orders.40 

One of the principal reasons \+ hy the armed forces must ha\ e a 
separate system of justice is because they must be prepared to operate 
in areas, both in the United States and oierseas, \{ here the ci\ ilian 
courts may not be functioning, or, although functioning, may be 
hostile to the military mission,41 or have no interest in expending their 
funds for the trial and confinement of United States military person- 
nel, particularly \+ hen the alleged misconduct affects only another 
member of the armed forces or  United States property.42 .\nother 

~~~ ~ ~ 

40 M y  personal observation \I as that some of the instances of military injustice in \i'(irId \\ ar 
11, i.e. severe initial sentences for military-type offenses, occurred because the civilian la\\ yers 
\rho had been commissioned as judge advocates, not being experienced in military matters, gave 
too much ueight to the commander's views of \I hat punishment uas necessary to maintain 
discipline in his unit. To put it another u ay, the lau yer \I as unwilling to take the responsibility 
for losing a battle by interjecting strong vie\\ s about rehabilitating the offender \\hen the 
commander believed that a sei-ere sentence u as necessary to deter others. For this reason. I have 
serious doubts that the German system of expanding courts-martial jurisdiction in \I artime is a 
good solution, even though plans call for a sizeable reserve of military judges \i ha are trained in 
military justice matters. Krueger-Sprengel, The German Military Legal System, 5 7  h11i~. L. Rt I-. 
1 7 ,  24 (1972). For uha t  appears to be a contrary view, see Sherman, MiliraryJustice Ct'ithour 
Military Control, 8 2  Y\Lt.  L.J. 1398(1973). Experience in theadministrationofmilitary justice in 
U'orld LVar I1 may not be too helpful in analyzing this problem, however. as the administration 
of civilian criminal justice. particularly in state courts, \\as of a summary nature. For an 
example, see Broun i. .blississippi, 297 U.S. 2 7 8  ( IY36 ) .  Since procedures in \ m y  courts- 
martial were go\-erned to a large extent by federal rules and procedures, even with the "com- 
mand influence" of \\'odd \\'ar 11, courts-martial were more protective of an accused's rights 
than state courts. The real criminal la\\ revolution was not felt in state courts until Gideon v ,  
\Vainwight, 3 i 2  U.S. 335  (1963). See Griswold, The Long View, 5 1 .i.B..\.J. 1017 (\-o\-. 196.i). 
The military justice system had been modernized by the Uniform Code of Alilitary Justice in 
1951. 

4'For example, when federal troops were used to carry out a court order permittingJames 
Meredith to attend the University of .Ilississippi in the fall of 1962, one soldier u as indicted by 
the local grand jury for tiring his u.eapon at students who u'ere molesting him while he \\as 
performingguard duty. .\cting under the authority of article 14 of the Uniform Code of hlilitary 
Justice, 10 U.S.C. § 814 (1970), the Secretary of the . \ m y  refused the request of the local 
authorities that the soldier be delivered for trial by a state court. Contemplate, also, the problems 
that \vould have resulted if the C.S. forces had not had a separate system of justice \\hen they 
were ordered into the Dominican Republic in 1965 or Lrbanon in 1958. 

42.\lthoughthedecisions in Reid\-. Covert, 354U.S. 1 (1957), Kinsellav. Singleton, 361 U.S. 
234(1960), Grishamv. Hagan, 361 U.S. 278(1960), and McElroyv. Guargliardo, 361 U.S. 281 
(1960), concerned civilians accompanying U.S. armed forces overseas rather than military 
personnel themselves, they help by analogy to illustrate the problem. Those decisions abolished 
court-martial jurisdiction over civilians accompanying or serving with the U.  S. armed forces 
overseas in time of peace. Severtheless, foreign countries Lvhere our  troops are stationed have 
been reluctant to prosecute cases involving civilians u ho commit offenses against other United 
States personnel or United States property. For all practical purposes, most of these persons 
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reason favoring a separate system of justice, particularly in wartime, is 
that of manpower conservation. If a branch of the armed services has 
jurisdiction over offenses committed by a serviceman, it can fre- 
quently rehabilitate him for further military service without inter- 
rupting his training during the pretrial and trial phase of the case.43 

generally escape all punishment or receive no meaningful punishment. 
In some cases, the jurisdictional gap created by COUK decisions has resulted in unexpected 

hardship. Subsequent to the decisions depriving courts-martial of jurisdiction over civilians 
accompanying the armed forces overseas, an American civilian employee of an armed forces 
contractor killed a fellow employee on Ascension Island, which was subject to British jurisdic- 
tion. The British reluctantly assumed jurisdiction. The trial judge was brought in from Eng- 
land, and the accused retained at his own expense a lawyer from Toronto, Canada. Two officers 
from the Royal .Air Force and Royal Navy served as .Assessors (advisors to the court on the facts). 
The accused’s defense of self-defense was rejected and he was convicted of voluntary manslaugh- 
ter and sentenced to the maximum punishment of eight years. The accused appealed his case to 
the court in Kenya on a written brief, because he could not afford to have his lawyer appear in 
person. The appellate court sustained the conviction. Thus after long delays and extraordinary 
expense, the accused found himself confined in Wormwood Scrubbs, a prison located outside of 
London, far from his relatives in North Carolina. 

Similarly, no workable remedy has been found to fill the jurisdictional gaps that were created 
by other court decisions during the Vietnam conflict. In Latney v. Ignatius, 416 F. 2d 82 1 (D.C. 
Cir. 1969), the court ruled that a Court-martial was without jurisdiction to try an American 
merchant seaman for murdering a fellow merchant seaman in DaNang in August 1967. In 
United States v. Averette, 19 U.S.C.M.A. 363, 41 C.M.R. 363 (1970), two ofthe three judges 
on the U.S. Court of Military .4ppeals ruled that a court-martial was without jurisdiction to try 
an Army civilian employee in Vietnam for conspiring to steal U.S. property in August 1968, 
because it was not time of war within the meaning of 10 U.S.C. 5 802(10). Following these 
decisions, there were numerous other instances of U.S. civilian employees of the armed forces in 
Vietnam going unpunished for offenses for which members of the armed forces were regularly 
being tried and punished. The result was unequal treatment of those serving the armed forces; 
the treatment depended on whether they were drafted into the armed forces and sent to Viemam 
or had volunteered to work there as an employee of the armed forces or an armed forces 
contractor. The South Viemam government displayed little interest in prosecuting such persons 
if their offense was against another .American or against U.S. property, unless the punishment 
was likely to be a fine. 

The jurisdictional gap which received the most attention, however, was that created by Toth 
v. Quarles, 350 U.S. 11 (1955), holding that a former serviceman was not subject to trial by 
court-martial for an offense committed during his service, despite a statutory provision, 10 
U.S.C. 5 803 (a), which would have made him amenable to trial. For all practical purposes, this 
decision immunized the former servicemen who were implicated in the My Lai incident. 
Although an argument can be made that these persons could have been tried by a military 
commission (including a general court-martial sitting as a tribunal for the punishment of war 
crimes) as provided by articles 18 and 21 of the Uniform Code of Military Justice, 10 U.S.C. 
OB 818, 821 (1970), overcoming the serious jurisdictional hurdles in the face of the public 
opposition to the punishment ofthe My Lai participants would have involved lengthy litigation. 

.As an example of this same type of situation in the United States, the sparsely populated 
counties surrounding some ;\rmy posts prefer not to exercise jurisdiction in a contested case 
involving Army personnel because of the cost of a jury trial, although they will exercise such 
jurisdiction if the soldier will plead guilty and a fine is an appropriate punishment. 

4 s  Since O’Callahan v. Parker, 395 U.S. 2 5 8  (1969) (discussed in text a t  note 12 supra), two 
developments have shown the value of broad military justice powers in a conflict of the Vietnam 
type, i.e. a war lacking a Congressional declaration. Prior to O’Callahan, it was customary for law 
enforcement authorities of ports to deliver a sailor to his vessel if he was involved in a not too 
serious offense, as it was well known that the captain could make a proper disposition of the 
matter. Following O’Callaban, however, local authorities were reluctant to deliver offenders who 
were charged with “non-service-connected” offenses. Some Army personnel discovered that 
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The one question remaining is whether the military should adminis- 
ter its 0u.n system of justice. It Lvould be impractical for civilian courts 
in the United States, even if they 11 ere functioning, to exercise juris- 
diction over all offenses committed overseas. If Congress nere to 
establish cii ilian courts in overseas areas, and practical and constitu- 
tional problems could be overcome, such courts might be able to 
function in u artime. Since they u ould be dependent on the military 
for administrative support, it is difficult to see hov they u,ould be 
different from similar courts composed of and administered by mili- 
tary personnel. It is extremely unlikely that such courts could func- 
tion effectively overseas in time of peace because of the objections of 
the foreign countries in Lvhich our troops are stationed. \\.'bile those 
countries u i th  u hich \ire have status of forces agreements permit our 
military courts to function on the grounds that they are necessary to 
maintain discipline n ithin our armed forces, experience u ith the 
consular courts indicates that these countries Lvould consider the 
establishment of a United States civilian court on their soil as an 
infringement of their ~ o v e r e i g n t y . ~ ~  

If the above rationale is correct, it follo\vs that the armed forces of 
the United States need their own system of criminal justice in peace 
and in w.ar, manned and supervised by the military.45 

O’Callahan would permit them to delay or avoid shipment to Vietnam if they committed minor, 
“non-service-conneted” offenses just prior to their scheduled departure date. Prior to O’CaNahan , 
civilian lau, enforcement authorities would not file criminal charges in such cases as they did 
not want to interfere with personnel movements and they knew that .\rmy authorities would 
make a proper disposition of the offender. .\fter O’Callahan, they began to file such charges and 
request the military authorities to hold the serviceman for trial by civilian court, thereby 
interrupting his shipment. Apparently, this type of problem u,ould not exist if Congress had 
officially declared war, as considerable weight was given to the fact that O’Callahan had 
committed his offenses in time of peace (1956). In Gosa v. Mayden, 413 U.S. 665. 693 (1973). 
Justice Stewart, concurring in the companion case of LVarner v. Flemings, 41 3 L.S. 665 (1973), 
stated that “a serviceman who deserts his post during a time of congressionally declared \var and 
steals an automobile is guilty of a ‘service-connected offense.” Id. at 693 (emphasis supplied). 

44Rev. Stat. 4083-4130(1878);.\ctofAug. 1, 1956,ch. 807, 70Stat. 773.SeeZnreRoss, 140 
U.S. 453 (1891). See also Frankfurter’s concurring opinion in Reid v~ Covert, 354 U.S. I ,  43 
(1957); J .  SSt.1: and .\. Bt., ST.-\rcs O F  F0Rct.s .\GRt.t:\tt.ST -\SD CRI.\tIS\L JLRISDICrIO\  
(1957). Bur see Sherman, supra note 40. 

Some countries \There our troops are stationed have even objected to trials by general 
courts-martial (the military court of general criminal jurisdiction) on the grounds that these 
courts, as they have jurisdiction over civilian-type offenses, would infringe upon the sovereignty 
of the countries where they sit. For this reason, during the early- and mid-1960’s, general 
court-martial trials involving offenses committed in South Vietnam or Thailand were held in 
Okinawa, resulting in unusual delays and expense. 

4 5 0 f  some interest in this regard is the experience of the Soviet . \ m y .  Following the 
Bolshevik revolution, drastic changes \vere made in the strict military discipline of the Czarist 
army, to include permitting self-government among the troops, restricting the powers of 
officers, introducing political commissars, abolishing the death penalty, permitting enlisted 
men to sit on courts-martial, and introducing a general spirit of camaraderie into the armed 
forces. .\lthough the military code \vas tightened up to some extent in 1919 and 1925, it \vas not 
until the Soviet failure in Finland in 1940 that the Code was redrafted with a view to stricter 
accountability of the soldier for his acts, a de-emphasis of rights of offenders and the re-emphasis 
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111. T H E  MILITARY PROSECUTOR 

Military commanders now have the authority not to prosecute men 
assigned to their unit, even for serious offenses, absent objection by a 
higher ~ o m m a n d e r , ~ ~  and to decide what court will try a case when 
prosecution is deemed necessary. The  Bayh and Bennett legislation 
appears to require prosecution in all cases where there is sufficient 
evidence to convict, unleSs, with respect to a minor offense, the 
commander first imposes nonjudicial p u n i ~ h m e n t . ~ ’  To the extent 
that the legislation bars prosecutorial discretion, it is unrealistic. The  
administration of criminal justice, not being an exact science, must 
perforce give some person or tribunal broad authority to determine 
whether a person should stand trial and, if so, for what offense or 
offenses.48 

T h e  Bayh and Bennett legislation would give the authority to 
decide whether a charge should be tried by court-martial to the Chief 
of the Prosecution Division of a Courts-Martial Command,49 a mili- 
tary lawyer who is independent of command and is responsible only to 
the Judge Advocate General for the performance of his duties. In cases 
tried a t  present by summary and special courts-martial, -4rmy com- 
manders frequently make this decision without the benefit of the 
advice of a lawyer. If the legislation intends the military prosecutor to 
have the usual prosecutorial discretion of his civilian counterpart, as 
he such an approach would have the advantage of making a 

of duties, including the absolute duty of obedience. H .  BERMAS and M. KERNER, SOWET 

46  General Eisenhower felt prosecutorial discretion was particularly important in wartime. See 
United States v. Fields, 9 U.S.C.M.A. 70, 74, 25 C.M.R. 332 ,  336 (1958). 

*‘S. 987, 93d Cong., 1st Sess. (1973); H.R. 291, 93d Cong., 1st Sess. (1973). 
48Justice Holmes observed, “What have we better than a blind guess to show that the criminal 

law in its present form does more good than harm. . . . Does punishment deter? Do we deal 
with criminals on proper principles?” 0. HOLMES, COLLECTED LEG.AL PAPERS 188-89 (1920). 

49S.  987, 93dCong. 1st Sess. $ 5  830, 833(a)(1973); H.R. 291, 93d Cong., 1st Sess. $ 5  830, 
833(a) (1973). 

50  In the civilian community, police and prosecutors exercise broad discretion not to file a 
complaint or to prosecute. ChiefJustice Burger has commented that “[nlo public officials in the 
entire range of modem government are given such wide discretion on matters dealing with the 
daily lives of citizens as are p o k e  officers.” AB.4 PROJECT OS ST.iSD.ARDS FOR CRIMI;VAL 
JUSTICE: ST.\NDiRDS R E L ~ T I S G  TO THE URBAS POLICE F TIOS 2 .  This comment also 
applies to military police, although, being less experienced on the average than civilian police, 
they have far less discretion in this area. The ABA Standards for the Prosecution and the 
Defense Function recognize the wide discretion of the prosecutor: “The breadth of criminal 
legislation necessarily means that much conduct which falls within its literal terms should not 
always lead to criminal prosecution. It is axiomatic that all crimes cannot be prosecuted even if 
this were desirable. Realistically, there are not enough enforcement agencies to investigate and 
prosecute every criminal act which occurs. Some violations occur in circumstances in which 
there is no significant impact on the community or any of its members. . . . The public interest 
is best served and even-handed justice best dispensed not by a mechanical application of the 
‘letter of the law’ but by a flexible and individualized application of its norms through the 
exercise of the trained discretion of the prosecutor as an administrator of justice.” hB.4 PROJECT 
OS STISDARDS FOR CR1MlN.iL JUSTICE: STAND.ARDS REL.ATISG TO THE PROSECUTION FCSC- 

A ~ ~ L I T A R Y  L,ilV A S D  ,4DMINISTRATION (1955). 
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lan.yer responsible for investigating complaints,j’ evaluating the suf- 
ficiency of the evidence, and determining M hether charges should be 
tried, and, if so, by \$.hat level of court.j2 It can be argued that an 
independent prosecutor \r,ould be likely to be more even-handed than 
a commander in his treatment of alleged offenders, e.g., the prosecutor 
\\.auld not give preferential treatment to officers or senior noncommis- 
sioned officers or “cover up’’ incidents n.hich might reflect adversely 
on the ; \my  as an i n ~ t i t u t i 0 n . j ~  These apparent advantages are easily 

l l o \  I S D  T H t  Dt F t  s s t  FL-YCTIOS 93-94 (citations omitted). See also T€Tk PRt SIDt ST’S 
CO\I.\tISSIOV O\ L \ \ \  E\FOR(.t\It.YT \ \ D  THt. ;\D\IISISTR \TI()\ OF JLSTiLt, THt CH\I.- 
LI-YGt OF  CRI.\II IX \ FRII s O C l t T \  133-34 (1967); THF PROStLLTOR’S Dt.SkBO0h 2 3  (P. 
Healy and J .  l lanak eds. 1971); . iB . i  PROJECT OY ST\\DIRDS FOR CRI\tlS\L JL-s’ri(.i.: 
ST\\Il\KDS R L L ~ T I Y G  TO THt U R B i Y  F’oLICt: FL-SCTIOK 116-21; hkIntyre and Lippman, 
ProsecutorsandEarly DispositionofFelony Cases, 56 A.B..i.J. 1154, 1156 (1970); l lcIntyre,A Study 
ofJudicia1 Dominance ofthe Charging Process, 59 J .  CRI\I.  L.C. & P.S. 463 (1968). 

The National .idvisor). Commission on Criminal Justice Standards and Goals recommends 
that the prosecutor establish objective screening criteria to ansu er such questions as ” v  hether 
the prosecution would further the interests of the criminal justice system” and “\\hether the 
value to society of prosecution and conviction would be commensurate with financial, social, 
and individual costs.” T H t  S \TIOV \ L  ADVISORY Co.\t\iIssio\ o-i CRI.\IIK \L J L S T I C ~  ST \ \D-  
{ R I X  \ S D  a) \LS,  .A s \Tlo\  i L  STRITLGY T o  Rt-DuCt CRNt 144(1973) [hereinafter cited as 
s iTI0S \L  .%D\’ISORY ~ O \ l . \ l l S S l O \  Rt.PoRT]. 

‘l It is clearly desirable to have a lav yer involved at an early stage in the charging process to 
screen out cases in u hich there is insufficient evidence and to insure the correctness of the 
charge. The question is v hether it is necessary to use a lawyer independent of command or 
whether the commander’s legal advisor, his “house-counsel,” can be trusted to perform this 
function. In this regard, the Judge .idvocate General of the Army recently announced the 
applicability of the . iB. i  Standards, including the Prosecution Function, to military justice 
procedures, 2 THt. . i R \ t ~  L \ \ \ Y F R  S o .  8, at 12- 13 (1972), thereby providing professional 
guidelines for exercise of the prosecution function by the staff judge advocate. 

5* In civilian jurisdictions the prosecutor’s decision whether to charge is more or less final as 
grand juries tend to rubberstamp his recommendation. Helwig, The American Jury System: A 
Time for Re-examination, 5 5  JCDIC4TURt. 96, 98 (1971). The Sational Advisory Commission 
Report recommends that a grand jury indictment not be required for any criminal prosecution. 
S \ T I O Y  11. AD\ISORY CO.\I\IISSIOS R ~ P O R T ,  supra note 50, at 15 1. In jurisdictions \vhere the 
prosecutor takes his case before a magistrate, he generally has the option of asking the grand jury 
to indict if the magistrate discharges the accused. E.g. ,  FED. R.  CRN. P. j.l(b). Seegenerally, 
Hodson, Courts-Martialandthe Commander, 10 SIS DIEGO L. Rt.v. 5 1 (1972). To make it clear to 
the public, but particularly to the media, that an accused is not “under indictment” until a case is 
referred for trial, a military charge should be relabeled “a complaint.” 

j3See Quinn, Prosecutorial Discretwn: An Overview of Civilian and Military Characteristics, I O  SI\ 
DIt GO L. Rtv .  36 (1972). Judge Quinn, a member of the U.S. Court of Military .ippeals since 
its creation, suggests that the broader prosecutorial discretion in the military gives the latter a 
greater capability for providing justice in a particular case. 

. i s  to preferential treatment, or overcharging, I have seen no evidence to indicate that 
commanders are more error prone than the average civilian prosecutor. Time and space do not 
permit a discussion of the problem of who is to file charges and make the decision to prosecute 
senior officers. Essentially the same problem would exist in the military in this area as exists in 
civilian life. For example, u itness the difficulty of appointing an “independent” prosecutor in 
the LVatergate affair. See So te ,  The Special Prosecutor in the Federal System: A Proposal, 1 1  . \ \ I .  
CRI\ I .  L. Rt.\.. 577 (1973). The authors suggest that courts should take on the task of revie\ving 
prosecutorial discretion. 

In July 1973, the President of the .imerican Bar Association appointed a Special Committee 
on Federal Lau Enforcement Agencies. One of its projects is to determine v hether the .ittorney 
General, who is politically responsible to the President, ought to have the ultimate responsibility 
for investigating and prosecuting some types of federal crimes. 1 3  CRI\t. L. R t P .  2318 (1973). 
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outueighed by the disadvantages. The  basic flaw, it seems to me, is 
that we cannot hold the commander responsible for carrying out his 
mission, which requires a Lvell-disciplined unit, if ure give to an 
independent command, albeit staffed by lawyers, the authority to 
maintain the kind of law and order within the unit \vhich will encour- 
age good discipline, high morale, and unit esprit. 

In the military at present, commanders exercise broad discretion 
whether to prosecute. Any person subject to the Uniform Code of 
Military Justice may prefer charges against any other person.54 Those 
charges are then forwarded to the soldier’s immediate commander ” 
who, after a preliminary i n q ~ i r y , ’ ~  may dismiss the charges, impose 
nonjudicial punishment 5 7  or forward the charges, together with the 
evidence supporting the charges, to a higher commander recommend- 
ing disposition by court-martial. Each higher commander has the 
same alternatives, limited only to the extent that he may not direct a 
lower commander to prefer charges if the lower commander feels it 
uzould be inappr~pr ia te , ’~  or may not “direct or recommend” that a 
loLver commander impose nonjudicial punishment for an incident 
which might othenvise be handled informally. jg The  convening au- 
thority is encouraged to dismiss charges when “they are trivial, do not 
state offenses, or are unsupported by available evidence, or because 
there are other sound reasons for not punishing the accused with 
respect to the acts alleged.”60 The  Manual for Courts-Martial pro- 

Several factors operate in the military to prevent abuse of discretion: (1) the Army, S a v y ,  and 
.4ir Force have central criminal investigative agencies whose reports are distributed to higher 
headquarters, making it difficult, if not impossible, for a lower commander to conceal alleged 
misconduct; (2) the statutory authority for a serviceman to write his congressman, 10 U.S.C. 6 
1034 (1970), and the frequency with which servicemen exercise this right, tends to prevent 
cover-up of derelictions: as in civilian life, incidents are sometimes not reported above the 
victim-offender level; (3) from time immemorial, one of the gauges of leadership is the court- 
martial rate in a unit for purely military offenses, such as insubordination or unauthorized 
absence. Thus commanders try to avoid courts-martial for such offenses. 
.4 majority of the members of the D O D  Task Force on the Administration of .Military Justice 

in the ;irmed Forces concluded that “systemic racial discrimination exists throughout the armed 
services and in the military justice system.” 1972 D O D  T.i% FQRCE REPORT, supra note 17, at 
2 2 .  The  S.\.%CP Report concluded, after surveying the administration of military justice 
system in the U.S. forces in Europe, that “large numbers of black soldiers . . , believe that the 
military justice system is discriminatory and unjust.” NAACP REPORT,supra note 17, at 5 .  

54CTniform CodeofMilitary Justiceart. 30 [hereinaftercited UC.MJ], l0U.S.C.  8 830(1970); 
. h h N U A L  FOR COURTS-MARTIAL, UNITED S T ~ T E S  Ti 296 (rev. ed. 1969) [hereinafter cited as 
MCM]. 

55.uC.M, supra note 54, at ll 31. 
5aZd. at TI 32b. 
571d. a t  llll 32dY. Nonjudicial punishment is minor punishment which can be imposed by a 

commanderuponamember ofhiscommand. UCMJart. 15, 10U.S.C. 6 815(1970).Seenote72 
infra. 

5*See, e.g., United States v. Rivera, 45 C.M.R. 582 (.i.C.M.R. 1972). 
“AR\lY REGLUTIOS 27-10, ch. 3, llll 3, 46 (Nov. 26, 1968). 
6a,MCM supra note 54, at TITI 32d, 33J 35a; ABA S T ~ S D A R D S  ON THE PRosEcuTrOs FcSC- 

TIOS, supra note SO, at 6 3.9, which are applicable in the Army, set forth objective criteria for 
determining whether these “sound reasons” exist. 

593 



MILITARY LAW REVIEW [Bicent. Issue 

vides that the maximum punishment for the offense charged, the 
character of the accused, and his prior service should be considered in 
reaching a disposition of the charges.61 This procedure, including the 
recommendation at  each echelon of command, is designed to ensure 
proper exercise of broad prosecutorial discretion so that charges u ill 
be handled at as lou a level as is consistent with appropriate and 
adequate punishment. 62 

.\llou ing the commander to decide \vhom to try by court-martial is 
consistent u ith the concept that a commander cannot be held respon- 
sible for mission accomplishment unless he is given the necessary 
resources and authority. - i s  a la\{ -abiding environment is essential to 
good discipline, u ithout \I hich the unit cannot hope to succeed, it 
follou s that the commander must have sufficient authority to enable 
him to maintain the required degree of lau and order.63 T o  use a 
civilian analogy, the electorate should not hold a mayor or a go\ernor 
responsible for a breakdo\{ n of governmental functions caused by a 
breakdoun in la\\ and order unless he has been given adequate re- 
sources for la\\ enforcement and authority to influence the police and 
prosecutors to perform their duties properly. 

Ainother fla\i in the Bayh proposal is that it ~ o u l d  split the respon- 

ti’.ilCll supra note 54, at TT  32b, 32f4)(d), 33h. 
‘j2Id. at 3%. 
63The  Supreme Court has arrived a t  this same conclusion in determining that a civilian-type 

offense committed by a soldier on a military post in peacetime is “service connected,” thereby 
subjecting the offender to trial by court-martial. Justice Blackmun, speaking for a unanimous 
Court, said: 

\\e stress: (a) The essential and obvious interest of the military in the security of 
persons and of property on the military enclave. . . . (b) The responsibility of the 
mili tav commander for maintenance of order in his command and his authority to 
maintain that order. . . . (c) The  impact and adverse effect that a crime committed 
against a person or  property on a military base, thus violating the base’s s-ery security. 
has upon morale, discipline. reputation and integrity of the base itself, upon its 
personnel and upon the military operation and the military mission. . . . 

Relford \-. Commandant, 401 C.S. 3 5 5 ,  367 (1971). 
\\ith respect to international matters, an earlier Court had gone even further. In considering 

the responsibility of a wartime commander for atrocities committed by his troops, the Court 
concluded that “[the provisions of the Hague Conventions and the 1929 Geneva Convention] 
plainly imposed on the petitioner . . . an affirmative duty to take such measures as \$ere u ithin 
his power and appropriate in the circumstances to protect prisoners of \+ar and the civilian 
population.” In re Yamashita, 327 C.S. 1 ,  16 (1946). The military commission which con- 
demned General Yamashita delis-ered a brief explanation for its findings: “Clearly, assignment 
tO command military troops is accompanied by broad authority and heavy responsibility. . . . 
I t  is for the purpose of maintaining discipline and control. among other reasons, that military 
commanders are given broad po\\.ers of administering military justice. . . .” %If, A Response t o  
Telford Taylor’s Nuremberg and Vietnam: A n  American Tragedy, 5 ;\aRoX L. N\-. 43, 60 (1972). 
Professor Taylor. M ho teaches Constitutional Law, had suggested in his book, T. T \TLOR, 
%LRI. \ iBt  R G  \ K D  \-It T\ 111 As .\.lit Rlc3S TR\GLDI( 1970), that the My Lai cases should have 
been tried by military commission, apparently because of his dissatisfaction \+ ith the fact that 
courts-martial are limited to a consideration of the specificoffenses and offenders before them; in 
a sense, he feels that war crimes, even when committed by U.S. troops, will not be adequately 
tried by a court-martial because the accused has too many protections. Solf, supra at 65-68. 
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sibility for the administrative management of soldiers, including their 
reassignment or their administrative discharge, from the responsibil- 
ity of deciding Lvhether they should be prosecuted. \Then a soldier is 
alleged to have committed an offense, the basic question presented is 
\\hat is the best disposition to be made of him, considering his prior 
record, his ability and training, the nature of the offense and its impact 
on discipline, and the nature of the unit’s mission. The  responsibility 
for providing an answer to this question should not be divided be- 
tween tu‘o people, one ~ h o  has an overall responsibility for creating 
and maintaining discipline, and the other \vho has no responsibility 
except to consider the nature of the offense and to determine hether 
the evidence w 4 1  support a trial by court-martial. The  proposed split 
of responsibility means that neither the commander nor  the 
prosecutor will be able to consider all of the alternatives that should be 
available in determining the best disposition of the matter.64 ;in 
inherent conflict between these two decision-makers is bound to 
result, not necessarily because they disagree, but because neither 
person has access to sufficient data to make an informed disposition. 
Law enforcement is a difficult job under the most favorable circum- 
stances, that is, u hen all its aspects, from police selection and training 
through the judicial process to correction and rehabilitation, are 
carefully coordinated. T o  split, deliberately, the responsibility for 
law enforcement in the military is to plan for failure. 

The  Bayh proposal is also faulty in its assumption that the best v’ay 
to improve military justice is to make it more like civilian criminal 
justice. There is little support for this assumption. 65 .Ilthough several 
billions of dollars have been pumped into state lau. enforcement 
agencies in the last few years, the crime rate is still high.66 
examination of the commentaries supporting the American Bar ;is- 
sociation Standards of Criminal Justice reflects a civilian criminal 
justice system that needs drastic overhauling in many of the states if it 
is to serve either society or the a c ~ u s e d . ~ ’  

64.%B.% STVSD.VRDS os THE PROSECL‘TWS FLSCTIOS, supra note 50, at 8 3 .8 ,  and S i -  
TIOSVL A D \ , I S O R Y  C o w i i s s i o s  REPORT, supra note 50, at ch. 6, strongly recommend that 
consideration be given to non-criminal disposition of offenders in appropriate cases. 

8 5  Professor Karlen, the Director of the Institute of Judicial Administration during its man- 
agement of the .%B.% project to develop standards for criminal justice, feels that changing 
military justice to make it conform to existing civilian criminal justice a.ould be a step backward. 
Karlen, Cioiltunization ofMilituryJustice: Gwd or Bud, 60 MIL. L. Rk\.. 1 1 3  (1973). 

E 6 F ~ ~ ~ ~ . ~ ~  BURE.AU OF ISVESTIG.\TIOS, CRIX1E IS THE C‘YlTED STVTES, USIFOR11 CRlSlE 
REFQRTS (1971) (1972). 

67Former United States Supreme Court Justice Tom C. Clark, chairman of the AB.% 
committee charged with implementing the Standards, has reported that the task is an onerous 
one. “Not only are we faced n i th  overhauling an antiquated and neglected system but also with 
bringing uniformity to 50 different systems interlaced with a federal system.” Clark, The 
Implementation Stoty-Where We Mwt Go, 5 5  JUDICVTURE 383 (1972). 

Anthony G. hmsterdamof the Stanford University law faculty has suggested the urgent need 
to appraise civilian criminal justice, not by a discussion of rights the criminal has but by 
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h4y judgment as to \I ho should exercise prosecutorial discretion in 
the military is, of course, subjective. 5ly experience has been that the 
senior commanders \I ho exercise court-martial jurisdiction are gener- 
ally fair-minded men of integrity. Civilian lawyers \+ ho defend crimi- 
nal cases in both military and civilian courts ha\e told me that com- 
manders are no more guilty of “overcharging” than many civilian 
prosecutors. On  balance, I \I ould leave the decision to prosecute \\ ith 
the commander, but only after he has received the advice of his legal 
advisor. Further, his legal advisor’s determination that the expected 
evidence is insufficient to establish a prima facie case should be 
binding on the commander. If it is decided to file charges \I ith a court, 
the legal advisor u ould be responsible for providing prosecution 
counsel. The result \\auld be that the commander’s legal advisor 
\I ould perform duties similar to those of an attorney general of many 
states; he nould not only be the legal ad\isor to the commander 
(similar to a governor), but he \ + o d d  also be responsible for prosecu- 
tion of cases in the command (similar to a state). L4dequate protection 
to the accused \I ould be provided by a probable cause hearing before 
an independent magistrate,68 representation by an independent legal 
counsel,69 trial by a randomly selected jury presided over by an 
independent judge,70 and, in the event of conviction, appellate revieu 
by independent, impartial  tribunal^.^^ In my vie\\ this system \I ould 
best serve the accused and the armed forces. 

~~~ ~ ~ ~~ 

examination of the treatment he actually gets. .imsterdam, \\:e Have Two KindsofJustice-Onefor 
the PwrandOnefor Us, I1 I\Tt.LI.tLTL-\\I. DIGt.ST, .iug. 1972, at 49. The well-kno\vn writerJohn 
Hersey. after studying the administration of criminal justice in N K V  Haven, commented in a 
letter to the Forum for Contemporary History, 

I have presumed to write such a letter as this only because of my novelist’s sense of 
u hat happens to all the human beings, judges included, in the ambiance of court- 
oriented criminal justice, \vith its atmosphere of pragmatism, of getting the job done in 
the crudest but quickest way; u ith, in theend. its cynicism, its assumption that riffraff 
are probably guilty; its lesson to the accused poor that justice is a matter of wheeling 
and dealing, of influence (‘‘1 can get you a suspended sentence if you’ll cop the plea”), 
and so of copping out, playing the game, fitting in with the system’s requirement that 
the job of the courts be done, above al l ,  11 ith dispatch. The noble ideal, “innocent until 
pro\-ed guilty,” gives \vay to a corrupt and crime-feeding one, ”let off easy if copped as 
guilty.” 

Hersey, The Pit, 111 kTt . I .L tCTLi1 .  DIGt-ST, SO\. 19i2, at 92-93. 
Ifthe courts or the Congress deprive the military of authority to administer criminal justice, 

they may not be doing the military accused any favor, as his rights are uniformly better protected 
in military courts than in civilian courts. See the articles collected at IViIlis, The Conaitution, the 
L’nited States Court of Military Appealsand the Future, 5 7 MIL. L. REV. 2 7 n . 2  (1 9 72); THF Cc ICRTS. 
T H t  WRI.IL. \\-D THt Li \ \  ExPI.OSIOU (H. Jones ed. 1965); Karlen. supra note 65. 

Section 832 of the Bayh and Bennett legislation would provide for a probable cause hearing 
before a military judge \vho is responsible for the performance of his duties to the Judge 
.\dvocate General of his service. 

+j9See Part IT, The Xtilitary Defense Counsel, p.  597 infra. 
‘Osee Part \., The .Military Trial Judge, p. 601 infra. 

Such a revieu is no\\ provided for cases involving a general officer or a sentence to death, 
dishonorable or bad conduct discharge, or confinement for one year or more. VC3iJ art. 66, 10 
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There is an additional assumption in the Bayh and Bennett bills 
which warrants brief comment; that is that a military lawyer who is 
independent of command would make a better prosecutorial decision 
than a military lawyer who is the legal advisor of a commander. 
Presumably, both lawyers would come from the same legal corps and 
both would have about the same experience and training. However, 
one would spend full time as a prosecutor, whereas the other would be 
involved only in those cases arising in his command. There is some 
danger that the full-time prosecutor might be rated for promotion 
purposes on his conviction rate, as there would be little else to consider 
in judging his capabilities and potential. Under these circumstances, I 
am nor persuaded that the full-time prosecutor will make the better 
decision, if this means a decision that best balances the rights of the 
accused against the needs of the military community. 

IV. T H E  MILITARY DEFENSE COUNSEL 

Free legal counsel is provided to the military accused at all stages of 
a case, from initial interrogation through appellate review, without 
regard to his financial circumstances. 72 It seems, therefore, that the 
defense leg of Chief Justice Burger’s tripod is a strong one in the 
military, being even more protective of the accused than the ,4BA 
Standards, which would provide free counsel only to a person “who is 
financially unable to obtain adequate representation without substan- 
tial hardship to himself or his family.”73 But the military system 

C. S.C. 6866 (1970). There is no provision for a review of other cases by a judicial tribunal. The 
Bayh and Bennett legislation at  sections 869 provide that such cases be reviewed by the Judge 
Advocate General. For an alternate proposal, see note 104 infra. 

‘ I  10 U.S.C. 8 832 (preliminary investigation), 65 827 and 838 (trial by general or special 
court-martial), 8870 (appeal); United States v. Tempia, 16 U.S.C.M.A. 629, 37 C.M.R. 249 
(1967) (custodial interrogation); United States v. Adams, 18 U.S.C.M.A. 439, 40 C.M.R. 151 
(1969) (line up). It is a general rule in all the services that an accused may confer with free legal 
counsel before he decides to accept nonjudicial punishment from his commander under UCMJ 
art.  15, 10 U.S.C. 8815 (1970). .4s acceptance of such punishment, except on shipboard, is 
similar to the civilian practice of “forfeitingcollateral,” it is clear that the services are more liberal 
in affording free counsel to the accused than the ABA Criminal Justice Standards, which provide 
for counsel “in all criminal proceedings for offenses punishable by loss of liberty, except those 
types of offenses for which such punishment is not likely to be imposed. . . .” ABA PROJECT 
O S  STAND.\RDS FOR CRIMIS.\L JUSTICE: STANDARDS REL.ATISG TO PROVIDISG DEFENSE 
SERVICES 84.1. Of course, this provision of the standards must now be construed in light of 
Argersinger v. Hamlin, 407 U.S. 25 (1972), holdingthat absent a knowing and intelligent waiver 
imprisonment may not be imposed unless the accused is represented by counsel at his trial. The 
Argersinger guideline was adopted by the military for trials by summary courts-martial (which 
can impose one months confinement) in United States v. Alderman, 22  U.S.C.M.A. 298, 46 
C.M.R. 298 (1973). In Daigle v. Warner, 490 F.2d 358 (9th Cir. 1973), the court held that the 
sixth amendment right to counsel does not apply to trials by summary courts-martial but due 
process will require counsel if one is necessary to enable the accused to present some defense or 
mitigation. 

73 AB.4 PROJECT ON ST.ISD.IRDS FOR C R I M I S A L  JUSTICE: ST.IND.ARDS RELATISG TO PRO- 
VIDING DEFENSE SERVICES, supra note 72, at 66.1. As the lowest ranking enlisted man in the 
Army now receives more than $3,900 per year ($4,300 after four months’ service), plus clothing, 
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suffers from the fact that the free counsel is an officer i\ ho is usually 
assigned by the convening authority from the office of the staff judge 
advocate, \\ hich also provides prosecution counsel.74 Thus the prac- 
tice appears to violate the spirit, if not the letter, of section 1.4 of the 
.ABL\ Standards for Roviding Defense Services, i t  hich requires that a 
defense lair yer have professional independence and be “subject to 
judicial supervision only in the same manner and to the same extent as 
are lanryers in pri\ate practice.” 7 5  

The deficiencies of the above military practice can be summarized 
as follou s: (1) A client may have less confidence in a lau yer assigned 
by the convening authority than he uould in an independently as- 
signed la\\ yer; 76 (2) a counsel may have less confidence in his OM n 
independence than he \t ould if he O\I ed no obligation to the command 
staff judge advocate, ho, for all practical purposes, is in charge of the 
prosecution; 77 ( 3 )  the convening authority can assign the “too success- 
ful” defense counsel to the prosecution or to duties other than defense 
\+ ork; and (4) counsel may prosecute one day and defend the next, 
performing disparate duties \\ hich require handling of police and 
criminal investigators in radically different i t  ays. 79 

~- 

rations, quarters, medical care, and related benefits, it is possible that many military accused 
might not qualifv for free counsel under the Standards, particularly as they may continue to 
draw their pay until completion of appellate review following their conviction. 

74.\lthough a staff judge advocate has many other legal duties (e.g., he serves as General 
Counsel for his commander) in the criminal Ian, field, he performs duties somewhat similar to 
those of a U.S. District Attorney, in that he is responsible for investigation and trial of criminal 
cases. For a discussion of the problems presented by this practice,see hlurphy, The Army Defense 
Counsel: L‘nusualEthicsforan Unusual Advocate, 61 COLC\I. L. R k \ .  2 3 3  (1961); \\‘illis,supra note 
67, at 48-49 n. 121 .  

IXG DEFEsst. St.R\‘ICCS 8 1.4. The  Bayh and Bennett legislation provide that a”milirary defense 
counsel may, at any time, at Government expense, seek such collateral relief as he deems 
necessary to protect the rights of the accused in any court having jurisdiction to grant such 
relief.” S. 987, 93d Cong., 1st SW. $831(c) (1973); H.R. 291, 93d Cong., 1st SKSS. 5833(c) 
(1973). If legislation were enacted to give military courts all-v~its power, and permitted petitions 
for writs of certiorari to  the Supreme Court, both of which have been proposed, such collateral 
attacks \vould be unnecessary. See CoDt CO\t.\tlTTEE REPORTS, s q r a  note 2 I .  at 20-21 (1970), 
21-22 (1971). In the interim, a military lawyer in the Army may act as counsel in a collateral 
attack in the federal courts only with the approval of the Judge hdvocate General. Provisions for 
requesting this approval authorize the requesting counsel to seek the support of the Chief of the 
Defense Appellate Division on a privileged basis. .\R.\IY RGCL ITIOS 27-40, TT 1-4 (June 17,  
1973). Such collateral attacks during the pendency of proceedings are usually unsuccessful 
because of the exhaustion of remedies doctrine. Gusik v. Schilder, 340 U.S. 128 (1950); S o y d  i-. 
Bond, 395 U.S. 683 (1969). Bur see Parisi v. Davidson, 405 U.S. 34 (1972). 

7 6  I 1972 DOD T \SK FORCL RLPORT, supra note 17 ,  at 81; S.\.\CP REPORT, supra note 1 7 ,  at 
13. T h e  S.\.\CPreport finds, however, that black soldiers in Germany distrust profoundly all 
legal counsel available to them, whether judge advocate officers or civilian lawyers and that 
“u.hite J.4G officers have ‘zero credibility.’ ” 

“See \Villis, supra note 67, a t  48-49 n.121. 
7 8 R .  RI\.KIS, GI RIGHTS \SD .\R\IY JCSTICF: T H ~  DRIFTtt.’S GLIDL T o  ~ ‘ ~ I L I T  \RY LIFt 

”.%.B.-\. ST \YDISG cO\t\t. OS ETHICS I S D  PROFt SSIOS i L  RESPOSSBILITY. O P I S I O Y S  

“.\B.4 PROJkCTOS s7 \ S D i R D S  FOR CRl\flSiLJL~STICt.: ST \SI1 \RDS R t  L.\TISG TO PRO\.IU- 

\ S D  L.\\\ 264 (1970). 

S O .  1 2 3 5  (1972) [hereinafter cited as .\.B..\. OPIXIOX 12353. 
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The  military practice has recently drawn criticism. The  Standing 
Committee on Ethics and Professional Responsibility of the ,American 
Bar Association, after considering the manner of furnishing military 
defense counsel in the Coast Guard, urged that whenever possible, 
trial and defense counsel should be afforded different facilities, should 
answer to different superiors, and should be assigned either as a 
prosecutor or defense counsel while assigned to one command. 8o 

The 1972 Department of Defense Task Force Report on the ‘4d- 
ministration of Military Justice in the Armed Forces recommended 
that ‘‘[a111 judge advocate defense counsel be placed under the direc- 
tion of the appropriate Judge Advocate General. . . In response 
to this recommendation, the Secretary of Defense directed the mili- 
tary departments to “submit plans to revise the structure of the judge 
advocate organization to place defense counsel under the authority of 
The  Judge Advocate General.”82 

As early as October 1972, the Air Force had assigned its defense 
counsel for general courts-martial (the court of general criminal juris- 
diction) to the ,4ir Force’s trial judiciary division, which operates 
under the supervision of the Air Force Judge ,4dvocate General. In the 
light of the 1972 D O D  Task Force Report and the directive of the 
Secretary of Defense, the Air Force began to implement an Area 
Defense Counsel Program in January 1974. Under this program, all 
defense counsel would be assigned to the Appellate Defense Division 
of the Office of the L4ir Force Judge Advocate General, would be 
located in separate facilities on each base, and would perform their 
duties under the professional supervision of chief circuit defense 
counsel in each judicial circuit. The  circuit defense counsel would be 
supervised by the Chief of the Appellate Defense Division. Area 
defense counsel would be responsible for defending in special court- 
martial cases, counseling the accused in Article 15 cases, and defend- 
ing respondents in administrative proceedings which may result in 
adverse personnel action.83 

In response to the directive of the Secretary of Defense, the ,4rmy 
and the Navy have also submitted plans for an independent defense 
corps. The -4rmy plan is similar to that of the Air Force, i.e. #there 

Id. 
1972 DOD T.ASK FORCE REPORT, supra note 17,  at 124-25. 

82 Secretary of Defense IMemorandum, Subject: Report of the Task Force on the Administra- 
tion of Military Justice in the Armed Forces, Jan. 1 1 ,  1973. 

8 3  12 .\IR FORCE JAG REPORTER §B(Dec. 1973). The Air Force was better able than its sister 
services to furnish defense counsel for general courts-martial from a central office, not only 
because of the availability of in-house air transport, but also because its caseload is small. For 
example, for the fiscal year ending June 30, 1972, the Air Force had only 162 general courts- 
martial, compared to 2217  in the Army and 873 in the Navy. The Coast Guard had six. The 
figures for special courts-martial are comparable: 2245 for the Air Force, 16,613 for the Army, 
9796 for the Navy, and 167 for the Coast Guard. CODE COMMITTEE REPORTS (1972),supu note 
21 .  
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uould be a separate defense corps, organized by .Armv judicial cir- 
cuits, and serving under the professional supervision of a’chief defense 
counsel who would be responsible to the Judge Advocate General. 
Prior to implementing the plan, hou.ever, the Army has directed that 
offices of defense counsel \vi11 be “visibly separate” from those of staff 
judge advocates and prosecution counsel. 8 4  This \\’as follo\\.ed by a 
strongly u.orded directive of the .Army Judge Advocate General to all 
staff judge advocates, advising them that, pending action by the 
Secretary of Defense on the separate defense corps concept, they 
should raise the competence and independence of their defense coun- 
sel by training, by establishing a fixed pattern of rotation of counsel, 
by designating a chief defense counsel \vho m~ould supervise other 
defense counsel and \vould be responsible only to the staff judge 
advocate or his deputy, and by providing facilities for defense counsel 
v.hich can be identified as separate by the military public.85 

The  Navy plan for a separate defense corps, scheduled for im- 
plementation on July 1, 1974, generally provides that all trial person- 
nel, to include the judge and counsel for the prosecution and defense, 
\\.ill be assigned to Navy Legal Services Offices throughout the Lvorld, 
each of lvhich M.i l l  have a judge advocate as the officer in charge. The 
latter \vi11 perform his duties under the professional supervision of the 
S a v y  Judge &Advocate General. In a sense, the Navy plan conforms 
rather closely to the organization proposed by the Bayh and Bennett 
legislation.86 

The chief obstacle to the implementation of a separate defense corps 
in the -Army and the Navy is the need for additional judge advocate 
personnel to staff the separate organization; there is also a shortage of 
experienced defense counsel to serve in a professional supervisory 
capacity. Increased use of paralegal personnel to assist both prosecu- 
tion and defense counsel is being emphasized in the AArmy as a means 
of alleviating this shortage. 

.Although the military services and their Judge .Advocates General 
are acting in good faith in attempting to improve the quality and 
independence of defense counsel, it is apparent that the shortage of 
judge advocates, particularly experienced judge advocates, \+.ill delay 
the establishment of mrorldu.ide separate defense corps in the Army 
and the Savy,*’ Until such an independent corps is created, the 

8‘Letter, Department of the Army, Subject: Support for Llilitary Legal Counsel, June 15.  
1973. 

SsLetter, Officqof The Judge .Advocate General, Department of the .\rmy, Subject: Provid- 
ing Adequate Defense Services-The Defense Counsel, August 24, 1973. 

ashformation about the Navy plan was furnished informally on .March j 3  1974, by the 
officer-in-charge of the Navy-.Marine Corps Judiciary Activity. 

87See note 83 supra. H.R.  4606,92d Cong., 1st Sess. (197l), would have solved, or assisted in 
solving, this shortage problem by providing professional pay for military lau.yers similar to that 
provided for military doctors. .Although this bill passed the House of Representatives unani- 
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defense leg of Chief Justice Burger’s tripod must rely for its strength 
on the professional integrity of the young military lawyers who serve 
in the trial defense role. As in the past, there is evidence that they will 
perform their duties in a professionally independent manner and will 
not allow themselves to be intimidated or cowed by either the actual or 
supposed harassment of a military superior. 8 8  

V. T H E  MILITARY TRIXL JUDGE 

Since it came into being in 1951, the United States Court of 
Military L4ppeals has striven to ensure the judicial independence ofthe 
military trial judge, even though he was, for a long period of time, a 
member of the convening authority’s command and a member of the 
office of the staff judge advocate of the convening authority. In one of 
its early opinions, the court declared that the law member’s (predeces- 
sor to the law officer and to the military judge) position with respect to 
a court-martial is “closely analogous to that ofthe judge in the criminal 
law administration of the civilian community. . . . He is the court- 
martial’s advisor and director in affairs having to do with legal rules or 
standards and their a p p l i c a t i ~ n . ” ~ ~  Two years later the court em- 
phasized its intent “to assimilate the status of the law officer wherever 
possible, to that of a civilian judge of the Federal system,”90 Thus it 
came as no surprise to have the court clothe the law officer with the 
power to declare a mistrial in a proper case, despite a lack of authority 
therefor in the Uniform Code of Military Justice or the Manual for 
C ~ u r t s - M a r t i a l . ~ ~  The Military Justice . k t  of 1968 created a trial 
judge who was divorced from the commander who convened the 
court-martial presided over by the Because he has judicial 

mously, the Congress adjourned before it could be considered by the Senate. Legislation has 
been enacted by the Ninety-Third Congress which will help, but not solve the shortage 
problem, by permitting each service to send 25  officers per year to law school. Pub. L. So .  
93-155, $817(Nov. 16, 1973)(c‘.S. CODECONG. k . 4 ~ .  N~Ljs4136, tobecodifiedat 1OU.S.C. 
$2004). 

@The  1972 Department of Defense Task Force reported: 
[Slome defense counsel stated to the Task Force that they have been harrassed by their 
commanders and even, in some cases, by their staff judge advocates when they have 
zealously defended cases of particular interest to the command. Some defense counsel 
felt that, because they had conducted successful defenses in a number of cases of 
special interest to the commander, they were reassigned to less desirable duties within 
the office of the staff judge advocate. Undoubtedly, such pressure has occurred from 
time to time, but it appears not to -be pervasive. 

I1 1972 D O D  TASK FORCE REPORT, supra note 17,  at 66-67. 
”United States v.  Berry, 1 U.S.C.M..I. 2 3 5 ,  240, 2 C.M.R. 141, 146 (1952). 
”United States v.  Biesak, 3 C‘.S.C.M.?r. 714, 7 2 2 ,  14C.M.R.  132 ,  140 (1954). 
’‘United States v .  Richard, 7 U.S.C.M.A. 46, 21 C.M.R.  172  (1956). For discussions ofthe 

court’s development of the independence of the law, officer, see .Miller, Who Mu& the Law Officer a 
“Federal Judge”?, 4 MIL. L. REV. 39 (1959); Cretello and Lynch, The Military Judge: Military or 

Judge?, 9 CALIF.  LVESTERN L. REV. 5 7  (1972). 
”Act of Oct. 24, 1968, Pub. L. No. 90-632, 82 Stat. 1 3 3 5 .  Ths court exercised an early 
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independence, training and experience, and the firm support of the 
United States Court of  llilitary .\ppeals, the military trial judge is 
clearly a strong leg on our tripod of justice. Ho\\.e\-er, there have been 
suggestions that the trial judge, although independent of command, 
lacks many ofthe judicial po\\.ers of his civilian counterpart. y3 He has 
only a limited contempt po\\.er. y 4  H e  does not ha\-e a broad sentencing 
po\\.er. y 3  He has little, if any, authority to grant extraordinarv relief, 
as  he is appointed to  preside over trials on a case-by-case basis. 
Lacking a continuing jurisdiction, it \\ .odd be infeasible for him to 
exercise an "all-\\.rits" po\\.er similar to that permitted a federal trial 
judge.Y6 The Code Committee Reports for 1Y69,  l Y 7 0 ,  1Y71,  and 1Y7Z 
indicate that legislative proposals are being considered which \\ ould 
give the trial judge increased authority in the contempt, sentencing, 
and extraordinary relief areas.97 Similarly, the Bayh and Bennett 
proposals pro\-ide for increased po\i.ers of rhe military trial judge in 
these three areas.98 

The ab()\-e proposals \\.auld impro\.e the administration of criminal 
justice in the military. \\'ith the advent of the ne\\.lv approved .\B.A 
Standards of  Judicial .idministration, ho\\.ever, the organizational 
structure of the military judiciary, from top to bottom, should be 
studied to see if it can and should conform to those standards. 
cursory comparison o f  those standards \\.ith the existing military 
judiciary shoi1-s that there are significant differences between the 
present military judicial organization and the unified court system and 
unified court structure envisioned by sections 1 . 1 0  and 1 . 1 1  of  the 
ne\\. standards. 99 .A brief discussion of some of those differences 
follo\\.s, 

The  llilitary Justice .Act of 1 Y 6 8 l o o  established in each service a 
separate militaky trial judiciary, \\.hose members are assigned to and 
directlv responsible to the Judge .Advocate General of their service. lo' 

opportunity to  strengthen the authority of the ne\\ ly created military trial judge by opining that 
the military judge, not thecommander u ho convened the court. v a s  authorized to determine the 
proper place oftrial. United States v.  \ \ X a m s ,  2 1  U.S.C.Il . .- i .  420, 45 C..\I.R. 194 (1972) .  

y3C0~)1 CO\I\III ,I ' I  I RI  POR.I'S (1970). ( I Y i ! ) ,  (IY:Z),supra note 21; Hodson. Perspective-The 
.2lunua/ for Courts-Martia/-1984, 5 7  1111.. I,. RI 1 ,  1 ( 1 Y i 2 ) ;  Cretello and Lynch, supra note 91. 

y4CC.\lJ art. 48, 10 L.S.C.  $848 ( I Y T O ) .  
y5CCI l J  art. 5 1 .  10 C.S.C. 5851 ( 1 Y i O ) .  The military judge may impose the sentence in a 

non-capital case only if thc accused has requested trial by judge alone. If the trial is by court 
members, they. not thc judge. impose the sentence. 

y628 C.S.C. 91651 (1970). 
Y7See legislation cited in note 1 Y  supra. 
"S.Y87,93dCong., IstSess. $826(b)(1973);H.R. 291,93dCong., IstSess. 0 826(b)(IY;3). 
".4B.4 Co.\l.\rissio\ o\ STISDIRDS OF JLDICI I I .  ; \DIIIVISTR irios: ST.ISDIRDS REI> 1'1- 

I \ G  TO COLR? O R G  \SIX i T 1 0 \ ,  as approved by the AB.-\ House of Delegates a t  its mid\vinter 
meeting in February 19i-l. 

'IJU h-ote Y? supra. 
lo1CC.\lJ art. ?6(c). I O  C.S.C. $826(c)(lU:O). Seealso UC.\lJ art. 6.  10 U.S.C. $5806. 3037 

602 



19751 FUTURE OF MILITARY JUSTICE 

It also created a Court of Military Review for each service, whose 
members are likewise directly responsible to their respective Judge 
Advocate General. lo2  .Although these trial and appellate judges are 
free of the influence of commanders in the field, they do not have the 
independence and tenure suggested by the new .ABA\ Judicial .Admin- 
istration Standards Relating to Court Organization. The  present mili- 
tary judicial organization would be similar to the federal judiciary if 
the federal judges performed their duties under the direction and 
supervision of the Attorney General, or similar to a state system if 
state trial and appellate judges served under the direction of the 
attorney general of the state. Further, certain quasi-judicial functions 
are performed by the Judge ,\dvocate General,Io3 with the result that 
legal opinions on questions arising in court-martial trials are issued, 
not only by trial and appellate judges, including the judges of the 
Court of the A/iilitary Xppeals-the supreme court of the military- 
but also by the Judge Advocate General of each service. This judicial 
system is a far cry from the unified organization prescribed by the 
.\BAA Court Organization Standards.lo4 

(1970), which provide, with respect to the Army, that the Judge Advocate General shall direct 
judge advocates (military lawyers) in the performance of their duties. The effect of this statute is 
ameliorated by CCMJ art. 37, 10 U.S.C. $837 (1970), providing, in effect, that no one subject to 
the UClMJ shall interfere with or influence the performance of a judicial function under the 
C‘C.MJ. .\ violation is punishable under CCMJ art. 98, 10 C.S.C. $898 (1970). 

lo2UC.MJ art. 66, 10 U.S.C.  $866 (1970). The court, an intermediate appellate court, has 
fact-finding power with authority to mitigate or  commute the sentence if found to be inappropri- 
ate. 

103UCII.IJ art. 69, 10 U.S.C. $869(1970). Amongother powers, the Judge Advocate General 
of each service may grant postconviction relief to persons convicted by courts-martial whose 
cases were not reviewed by a Court of Military Review. Under the same article, the Judge 
Advocate General is authorized to refer certain cases to the Court of .Military Review, i . e .  grant 
the accused the right to have his case considered by the court. 

lo41n addition to the commander’s corrective power under UCMJ art. 1 5 ,  10 C.S .C.  $815 
(1970), the military has a three tiered trial court system, consisting of summary, special, and 
general courts-martial. UCMJ art. 16, 10 U.S.C. $816 (1970). The  .\B.\ Judicial .\dministra- 
tion Standards relating to Court Organization 0 1.10, recommends a single trial court of general 
jurisdiction. A similar recommendation had been made by the P O ~ E L L  REPORT, supra note 35, 
which, in 1960, had recommended abolition of the summary and special courts-martial. Both the 
Bayh and Bennett legislation would eliminate the summary court-martial, Senator Bayh favor- 
ingretentionof the present generaland special court-martial, s. 987,93dCong., 1st Sess. $8816, 
818, 819 (1973), and Congressman Bennett favoring an “upper” and “lower” court, with a rather 
bizarre division of jurisdiction. For example, the “upper” court could try forgery, but not 
larceny; the “lower” court could try larceny but not forgery. In both instances they would have 
jurisdiction over these and other civilian-type offenses only if they were committed outside of 
the United States. See H.R. 291, 93d Cong., 1st Sess. $5816, 818, 819 (1973). 

While consideration should be given to a unification of the trial court structure, it is also 
important that the highly fragmented appellate structure of the military be studied to see if it 
should conform to the 4 B A  standards. In addition to the quasi-judicial powers now exercised by 
the Judge Advocate General, see note 103 supra, the convening authority of each court-martial 
performs an initial legal review of the record and determines the legal sufficiency of the findings 
and the sentence. UCMJ arts. 60-64, 10 U.S.C. $$860-64 (1970). Records which involve a 
general officer, death, or punitive discharge or confinement for one year or more are then 
forwarded for appellate review by the Court of Military Review. CGVJ art. 66, 10 U. S.C. $866 
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An additional \\ eakness of the military judicial system is the lack of 
statutory pro\ ision for a military judicial conference or council or for 
the Court of llilitary .-\ppeals to promulgate uniform rules for the 
administration of military justice."j Clearly, \t ith the adlent of the 
ne\{ Judicial ;\dministration Standards, the military justice system 
should be surveyed objectively and analytically to determine M hether 
it can or should measure up to those standards \\ hich are designed to 
establish a court system to "serve the courts' basic task of determining 
cases justly, promptly, and economically." lo6  Surely, the military 
cannot quarrel \i ith this objectii e. 

1-1. C o s C L c s I o s  

Since the llilitary Justice Act of 1968 \{.as enacted, the services have 
continued to expand the responsibility of military judges and to search 
for v'ays to provide more independent, more experienced prosecutors 
and defense counsel. - i l l  services have adopted, so far as they are 
applicable, the American Bar ;\ssociation Standards for Criminal 
Justice. Unquestionably, hou.e\-er, legislation is needed to permit 
further modernization of the system. It is unreasonable to think that 
there could be a revolution in civilian criminal justice \r.ithout its 
having an impact on military justice. Paradoxically and unkno\\.n to 
many of its severist critics, the military has been in the vanguard of 

(1970): hfchf, rupra note 54, at para. 91 f. General court-martial records not involving a general 
officer. death. o r  punitive discharge or confinement for one year are foru arded for revie\\ by the 
Judge Advocate General. UCllJ  art. 69, I O  L.S.C. $869 (1970). Other records oftrial (those by 
summary court and those by special court not inrolving a bad conduct discharge) are revie\\ ed 
by a judge advocate. usually one on  the staff of the commander \\ ho exercises general court- 
martial jurisdiction. UChlJ art. 6jc, 10 U.S.C. $865~  (1970). The commander exercises one 
other important appellate judicial function: he acts on prosecution appeals from a ruling by the 
trial judge dismissing a specification. VCllJ  art. 62u, I O  U.S.C. 58620 (1970). \\'hilt the 
prosecution should be authorized to appeal certain interlocutory rulings of the trial judge, .AB.\ 
Standards relating to Criminal .ippeals 51.4, the determination of such an appeal should be 
made by a tribunal 

12 \ ' l l \G  10 CoL-R'r O ~ ~ ; ~ \ ~ ~ ~ T ~ o s  $ $ l . l l ,  1.30, 1 . 3 1 ,  1 . 3 2 ,  1 . 3 3 .  In the military, uniform 
rules are prescribed by the President under VChlJ art. 36, 10 U.S.C. 0836 (1970). ChiefJudge 
@inn of the Court of llilitary .appeals has suggested that the court should have rulemaking 
pouer. Quinn. Courrr-,llartiaiPructice, 2 2  His-riuc;s L.J. 201, 203 (1971). The  nearest analogy 
to a military judicial conference is the Code Committee, \\ hich consists of the three judges of the 
Court of llilitary Appeals and the Judge .advocates General of all services. C C l l J  art. 67, 10 
U.S.C. 8867 (1970). If a military judicial conference \\ere prescribed by statute, it should 
include not only appellate and trial judges, but perhaps alsci the Judge .Ad\-ocate General of each 
service. Honever, see 28 C. S.C. 5 33 1 (1970), \vhich establishes the Judicial Conference of The  
United States and provides that the .\ttorney General, who is not a member of the conference, 

of the ChiefJustice, make a report. The  Judge .advocate General has pi\\ ers 

For a brief but informative discussion of the Judicial Conference of the United States. see 

lo6.\B.\ Co \ i \ i i s s io \ (~ \  S.r \ Y D \ R D S  OF JL-DICI IL . l ~ w \ i s m  \ ? i o \ :  S-r \ \ D  ~ R D S  R EI.  \ I - -  

hich is a part of the independent, unified judiciary. 
'"See . IB . I  ~ ~ J \ l \ l l S S l ~ l \  ( I \  S T \ \ D  \RDS OF JCDICI\I. . \D \ f l \ lS lR  \ I ' I < J \ :  ST \\I)  \ K I l S  RE- 

similar in many respects to the .\ttorney General. 

l lyers ,  Origin of thejudiciai Conference, 5 7  .\,B..A.J. 597 (1971). 

I\(; . r o  COL.KT OR(; \\IZ \TIO\ § 1.00. 
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this criminal law revolution, and thus has fewer changes to make to 
modernize itself than many of our states. Because the military has 
proved that it is capable of administering a system of military justice 
that fairly protects the rights of the accused and is willing to make even 
further evolutionary changes in that system, national security should 
not be jeopardized by an overreaction to the incessant clamoring of a 
few critics, several of whose writings reflect a lack of objectivity. 
Fortunately, as in the past, Congress will provide the armed services 
with an opportunity for a fair hearing before changes are made. 
Legislation will undoubtedly be enacted to strengthen the authority of 
the military judge, the independence of defense counsel, and to a 
certain extent the independence of the appellate courts. a mini- 
mum, this legislation should provide that (1) military juries be ran- 
domly selected; (2) military judges of general courts-martial (as well as 
military appellate judges) be appointed by the President to permanent 
courts for a term of years, be empowered to issue extraordinary writs 
in support of their authority in the administration of military justice, 
be authorized to impose sentences, including probation, in all except 
capital cases, and be given broadened contempt power; ( 3 )  a Military 
Judicial Conference, headed by the Chief Judge of the Court of 
Military Appeals, be established and given power to prescribe rules of 
procedure and evidence; (4) an accused who has exhausted his military 
remedies by appeal to the Court of Military Appeals, be permitted to 
petition the Supreme Court for a writ of certiorari; (5) defense counsel 
be made as independent of command as possible under the circum- 
stances and be given a fair opportunity to compete for promotions; (6) 
adequate administrative and logistical support be provided to permit 
the military judiciary to function independently and efficiently; and 
( 7 )  commanders, at all levels, be completely relieved of the responsibil- 
ity of exercising any function related to courts-martial except, acting 
through their legal advisors, to file charges with a court for trial, to 
prosecute, and, in the event of conviction, to exercise executive cle- 
mency by restoring the accused to duty. 

If these changes are made, no one should claim that courts-martial 
are “simply instrumentalities of the executive power, provided by 
Congress for the President as Commander-in-Chief, to aid him in 
properly commanding the Army and Navy and enforcing discipline 
therein.”lo7 Rather, the courts-martial would be a viable part of a 
modem judicial system, operating under the judicial umbrella of the 
Supreme Court of the United States. It should be unnecessary to go 
further and take the undesirable step of removing the prosecution 
function from the commander and his legal advisors, as the Bayh and 
Bennett legislation would do, or to limit further the subject matter 

1 0 7 ~ I S Y H R O P ,  supra note 2 3 ,  at 49. 
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jurisdiction of the courts. Rational allocation of the prosecution, 
defense, and judicial function would give the military a criminal 
justice system in nhich both commanders and accused can have 
confidence. 

In brief, although the three legs of Chief Justice Burger’s tripod of 
justice are sounder and as equal in strength in the military as they are 
in civilian criminal justice systems, there is a need to improve the 
experience of counsel for both sides, a need to give the defense counsel 
additional independence, a need to modernize the military judicial 
structure and its procedures, and a need to augment the military 
criminal justice system with adequate supporting personnel, services, 
and facilities in order to make the most effective use of military 
lanyers and judges. 
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LOOKING FORWARD: WACKER ON SUPERVISORY 
WRITS 

The preceding article by former A4rmy Judge Advocate General 
Hodson looked generally at the military criminal justice system 
and suggested study of chan es likely to bring the system even 

exhaustive, specific look a t  the Unitex States Court of Military 
Appeals and posits a legal basis for one major development within 
the resent organizational structure. 

&is article, too, is critical where accuracy seems to demand 
comment, but well within Chief Jud e Quinn’s admonition that the 

it contains. Wacker provides a useful summary of the aspirations, 
performance and potential of the Su reme Court of the military, as 
Chief Justice Warren described the 8nited States Court of Military 
Appeals. He also relates the court to its constituency and shows one 
or two facets of the vowing interface between this “Article I” court 
and the federal civilian courts, These are all themes which have 
played an important part in the literature.’ 

Captain Wacker foresees a marked expansion ofthe use of super- 
visory writs by the USCMA. He reaches that expectation from a 
view of the law-making forces at work, the inabilit of the court to 
reach major rtions of the system otherwise, an B from a view of 

controls on the military system. fhough new, as “?ooking ahead” 
pieces must be, this has the potential to play a substantial role in the 
progress of military criminal law.* 

closer to civilian practice. ’4ir B orce Ca tain Wacker here takes an 

utility of critical appraisal is inverse B y proportional to the calumny 

the intent o p“ Congress concernin the nature and uality of legal 

‘Eg., Willis, Tbe United States Court of Military Appealr: Its Origins, Operation and Future, 55 
MIL. L. REV. 39 (1972); Weckstein, Federal Court Review of Courts-Martial Proceedings: A Delicate 
Balance of Individual Rigbts and Military Responsibilities, 54 MIL. L. REV. 1 (197 1); Sherman, The 
Civilianization of Military Low, 2 2  M A I X ~  L. REV. 3 (1970). 

* A  more conservative view, before the U.S. Supreme Court opinion in Parisi v. Davidson, 
405 U.S. 34 (1972), is presented in Grafman, Extraordinary ReligCand the U.S. Court of Military 
Appeals, 24 JAG J. 61 (1969). 
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THE “UNREVIEWABLE” 

CONVICTION: SUPERVISORY RELIEF 
UNDER 

THE ALL WRITS ACT FROM THE UNITED 
STATES COURT OF MILITARY APPEALS? 

COURT-MARTIAL 

Daniel J .  Wacker * 
Direct judicial review of court-martial convictions is a recent inno- 

vation in American military law. Until the enactment of the Uniform 
Code of Military Justice (UCMJ)’ in 195 1, only severely limited 
collateral review \vas available, obtained through petition to the fed- 
eral courts for a Lvrit of habeas corpus, Under settled doctrine, habeas 
petitions were entertained only when the accused was still in cus- 
tody.2 Furthermore, the scope of review was limited to the narrow 
question of whether the military tribunal had jurisdiction to try the 
accuseda3 Thus, prior to the UCLMJ, the vast majority of military 
convictions were reviewed solely by the accused’s military commander, 
although if a serious penalty were involved, ultimate review lay in the 
hands of the P r e ~ i d e n t . ~  

Such non-judicial procedures for the revien, of convictions reflected 

+@Copyright 1975, Harvard Civil Rights-Civil Liberties Law Review. Reprinted with 
permission of the copyright owner from 10 H.ARV. Crv. RIGHTS-CIv. LIB. L. Rev. 3 3  (1975). 
Permission for reproduction or other use ofthis article may be granted only by the Harvard Civil 
Rights-Civil Liberties Law Review. 

*Captain, JAGC, U.S. Air Force. B.S., 1971, the United States Air Force rlcademy; J .D. ,  
1974, Harvard Law School. The vieus expressed in this article are solely those of the author and 
do not necessarily reflect the views of the United States Air Force or any other governmental 
agency. 

10 U.S.C. 88801-940 (1970). 
ZSee, e.g., \Vales v. M’hitney, 114 U.S. 564 (1885) (serviceperson’s sentence involving restric- 

tion to b‘ashington, D.C. ,  held insufficient restraint on personal liberty for purpose ofinvoking 
habeas corpus). Recent cases involving civilians have relaxed the custody requirement. See, e.g., 
Jones v. Cunningham, 371 U.S. 236 (1963) (parole held to be a sufficient custody for purpose of 
invoking habeas corpus); Carafas v. La Vallee, 391 U.S. 234 (1968) (release of an accused from 
confinement while a petition for a writ of habeas corpus is pending will not bar relief). 

3See, e.g., Hiatt v. Brown, 339 U.S. 103 (195O);Expurte Milligan, 71 U.S. (4 Wall.) 2 (1866). 
But c& Burns v. iVilson, 346 U.S. 137  (1953) (decided after UC,MJ). For a discussion of the 
history of collateral attack upon court-martial convictions through habeas corpus see Develop- 
ments in the Law-Federul Hubear Corpus, 83 H.ARV. L. REV. 1038, 1208 (1970). 

Under General Order No. 7 (191 8), cited in Currier & Kent, The Board ofReview oftbe Armed 
Services, 6 YASD. L. REV. 241 (1953), the Army had created “boards of review” to examine all 
court-martial convictions involving general officers or resulting in sentences of death, dismissal, 
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the traditional theory that courts-martial and indeed the entire mili- 
tary justice system \\ ere mere instruments of command discipline. x5 In 
response to post-ll'orld \l.ar I1 dissatisfaction6 \\ ith this archaic no- 
tion, Congress, in enacting the UCAIJ, established ne\\ military 
appellate courts and thereby introduced judicial revie\\ on a much 
broader scale.' Reformers in Congress hoped that these ne\\ courts 
\I ould check improper command influence and restore confidence in 
the fairness and impartiality of the military justice system.* 

Unfortunately, these hopes have not been fully realized. The  effec- 
tiveness ofthe military appellate courts created by the UCMJ has been 
severely hampered by a vestigial Code provision hich, in part, 
limits their jurisdiction to cases involving serious penalties. l o  -4s a 

dishonorable discharge, o r  confinement in a penitentiary. The function of these boards. hou - 
ever, \\as not "judicial" in that they lacked polver to reverse or modify findings. The  boards 
served only to advise the Judge .idvocate General U.iG), the chief legal officer ofthe .\rmy, \vho 
could adopt their opinion or reject it taking action on his own to affirm or reverse the case. In 
addition, the J.iG could forward the case to the Secretary of \Var for consideration by the 
President. Congress enacted this General Order into la\v in 1920 as Article of \Var 50%, .ict of 
June 4, IY20, ch. 2 2 7 ,  $ 1 ,  art. TOE, 41 Stat. 7 Y i .  Folloiving its separation from the . i tmy in 
1947, the .Ur Force continued to be governed by the .irticles of \Var and, therefore, established 
itso\vn boardsofrevieu. Act ofJuly 26, 1947, ch. 343, tit. ?,§§207-08,61 Stat. 495. The Savy  
did not establish boards of revieu until the enactment of the CC.LIJ. See generallj Fratcher, 
Appellate ReuieG in American ,Wilitary ha, 14 %IO. L. Rt.1 . 1 5  (1949). 

The follou ing statement by a former Judge Advocate General of the . irmy exemplifies this 
vie\vpoint: "Courts-martial are not part of the judiciary of the United States, but are simply 
instrumentalities of the executive pouw.  They are creatures of order; the po\ver to convene 
them, as well as the poner  to act upon their proceedings being an attribute of command." G. 
Davis, .i T R ~ .  !TISF. o~ THI. \IILIT \RS L J\\ OF THI. U \ I T ~ . D  ST \TI  s 15 (3d rev. ed. I91 5). See 
also F. LViener, MLIT\RY JCSTIU F ~ R  T H t  F1ti.D S O L D I ~ R  (2d rev. ed. 1944) (handbook for 
legally untrained court members repeatedly defines the function of a court-martial as dispensa- 
tion of command discipline). 

6Seegeneraliy &PORT OF \\ 'AR Dt.PART\lt.\'T .iD\ ISORI CO\l.\lITTt t O\ .\fILIT \RT JCsTI(.t. 
TO THE SECRET.ARI OF U'\R (1946) [hereinafter cited as Vanderbilt Report]. The \.anderbilt 
Committee conducted hearings in eleven cities in order to investigate complaints against the 
administration of military justice during \Vorld LVar 11. The committee found u idespread 
abuses in sentencing practices as well as an alarming degree of command influence o x r  the 
conduct and outcome of trials. For a discussion of command influence see note 1 7  infra. 
' 10 U.S.C. §§ 866(b) (1970). Congress created a Board of Revie\\ in each service (presently 

called Courts of Llilitary Review) and a single Court of llilitary .ippeals (C0hl.i)  over a l l  of the 
Boards. See pp. 613-14 infra. 

aCongressman Philbin, a member of the House .irmed Services Committee, best expressed 
this sentiment: "This court will be completely detached from the military in every u ay. I t  is 
entirely disconnected Lvith the Department of Defense or any other mili tav branch, completely 
removed from any outside influences. It can operate, therefore, as I think every Member [sic] of 
Congress intends it should, as a great, effective, impartial body sitting at the topmost rank ofthe 
structure of military justice and insuring as near as it can be insured by any human agency, 
absolutely fair and unbiased consideration for every accused. Thus, for the first time this 
Congress u i l l  establish, if this provision is written into lau ,  a break in command control over 
courts-martial cases and civilian review ofthe judicial proceedings and decisions of the military." 
95 CONG. REC. 5726 (1949). 

I O  U.S.C. 5 867(b) (1970). 
'Osee 10 U.S.C. 5 866(b) (1970) (review limited to cases involving flag or general officers. or 

where punishment extends to death, dismissal, discharge, or confinement for one year or more); 
see p. 61.) infra. 
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result, judicial review is still unavailable to most service personnel 
convicted by court-martial. l 1  

This Article focuses upon the appellate jurisdiction of the C‘nited 
States Court of Military ‘4ppeals (COIMA%), l2 the court of last resort 
within the military justice system. l 3  The  issue is whether COMA 
may afford greater access to judicial review by expanding its powers 
under the A11 LVrits Act l4 and thereby hear cases over which it does 
not possess ordinary review jurisdiction. The  Article will first exam- 
ine C01ML4 in detail by reviewing its legislative history, examining its 
statutory jurisdiction, and tracing its emergence as the supreme and 
supervisory court of the military. Section I1 of the Article will then 
consider COMA4‘s initial and short-lived attempt to use the All Writs 
. k t  to expand its powers over “unreviewable cases.” In arguing that 
COMA’s subsequent retraction of such power was too rash, the 
Article will consider the Supreme Court’s interpretation of the Act. 
Finally, after noting a recently advanced analysis of supervisory writs, 
the last Section will present a theory under which COMA, intended 
by Congress to be the “Supreme Court”ofthe military, would be able 
to grant extraordinary relief under the All U’rits A4ct in cases not 
within its statutory review jurisdiction. 

I. THE UCMJ ,4ND COMA: A“SUPREME 
COURT”  FOR THE MILITARY 

A.  THE HISTORY OF COMA’S LIMITED JURISDICTION 

T h e  idea of creating a supreme court for the military justice system 
originated in the Committee on the UCLMJ formed by Secretary of 
Defense James Forrestal in 1948 at the suggestion of Congress.15 
‘* One study of the courts-martial reviewed by military appellate courts concludes that the 

Courts of Military Review are able to review only six percent of all courts-martial while C0M.I  
has acted in only 17.3 percent of all cases previously referred to a Court of Military Review. See 
Willis, The United States Court @Military Appealr: Its Origin, Operation and Future, 55 MIL. L. 
REV. 39, 76 n. 189 (1972) [hereinafter cited as Willis]. COMA has jurisdiction to act in any case 
previously reviewed by a Court of Military Review. 10 U.S.C. B 867(b) (1970). 

‘*The Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335, changed “Court of 
Military Appeals” to “United States Court of Military .Ippeals.” The  court remained a “legisla- 
tive court” created under Article I of the Constitution and located for “administrative purposes 
only” in the Department of Defense. 10 U.S.C. 5 867 (1970). 

I3.A discussion of collateral judicial review in the federal courts of court-martial convictions is 
beyond the scope of this article. 

1428c‘.S.C. 5 165(a)(1970). For adetailed history ofthis ilct, WhichoriginatedwiththeFirst 
Judiciary Act, Act of Sept. 24, 1789, ch. 20, BB 13 ,  14, 1 Stat. 80, 81, see note 1 1 3  infra. 

I5For descriptions of the Committee’s work by two former members, see Larkin, Professor 
Edmund M .  Morgan and the Drafiingofthe Vnijorm Code, 28 MIL. L. REV. 7 (1965); Morgan, The 
Barkgroundofthe Unijorm Code $Military Jurtice, 6 VAND. L. REV. 169 (195 3) [hereinafter cited 
as Morgan]. For a detailed examination of the legislative history of the Court of Military 
Appeals, see Willis,supra note 1 1, at 5 1-71; W. Generous, SWORDS A N D  SCALES 44-45,s 1 
(1973) [hereinafter cited as Generous]. 

61 1 



MILITARY LAW REVIEW [Bicent. Issue 

Forrestal instructed the Committee to draft a neu military code \+.hich 
could meet three objectives: first, to make uniform the criminal justice 
systems of the various services; second, to modernize the existing 
Articles of U’ar in order to protect the rights of service personnel 
subject to the Code and increase public confidence Lvithout unduly 
hindering military functions; and-third, to improve the arrangement 
and draftsmanship of the existing statute. l6 During the 1949 Congres- 
sional hearings on the Committee’s draft proposal, these three objec- 
tives coalesced into one overriding concern: the elimination of im- 
proper command influence, l 7  Lvhich had long plagued military justice 
and which had been \+.ell publicized during the LVorld Il’ars. 

.An appellate court \+.as seen as the key to the effective control of 
command influence under the proposed bill. l 9  In addition, many 
proponents of such a court contended that the Uniform Code by itself 

l6Letter from James Forrestal to the Committee on the VChlJ, . iug.  18. 1948. cited in \\illis. 
supra note I I ,  at 54. 

“”Command influence” connotes those improper actions taken by a commander in attempt- 
ing to influence the outcome of a court-martial. As the ”convening authority” of a court-martial, 
a military commander is responsible for referring charges to a court, choosing rhe court members 
from personnel under his command, passing upon certain rulings of the military iudge, and 
performing an initial revie\\ of convictions. See 10 C.S.C. 5 5  822-65 (1970). Such a role in the 
military justice system provides ample opportunity for abuse. See generalb \\est, r? History of 
Command Influenceon theMilitaryJudicialSystem, 18 U.C.L.. i .L. REV.  1 (1970)[hereinaftercited 
as \\‘est]. Professor Edmund .Iforgan, chairman of the Committee on the VChIJ, was one of 
many \\ itnesses at the congressional hearings on the CCXlJ \I ho pointed to command influence 
as the primary ahuse to be corrected by the passage of the Code: “One important concern of the 
committee throughout its deliberation u as the position of military command in the court-martial 
system. , , , It was recognized from the beginning by the committee that a system of military 
justice which was only an instrumentality of the commander was as abhorrent as a system 
administered entirely by a civilian criminal court u as impractical.” Hearingson S. 817 and H.R.  
4080BeforeaSubcommitteeoftheSenate Lommitteeon ArmedSeroices, 81st Cong., 1st Sess. 37(1949) 
[hereinafter cited as 1949 Senate Hearings]. See Hearings on H.R. 2498 Bejke a Subcommittee ofthe 
House Committee on Armed Services, 81st Cong., 1st Sess. 626, 640, 647, 665. 718, 741 (1949) 
[hereinafter cited as 1949 House Hearings]. 

‘*See, e.g., Karlen, The Personal Fartor in Military Justice. 1946 \!‘IS. L. RE\.. 394. See also 
Vanderbilt Report, supra note 6. 

l 9  In response to a question during the House hearings on u hat the proposed Code did to curb 
command influence, Professor llorgan pointed to the improved system of appellate judicial 
re\-iew: ‘ ‘ 1 - o ~  [the Boards of Revieu] can act on the facts. \Ve think that [it is] a means of 
lessening command influence. And when it is a question of la\!, the case then-in the severe 
cases--\\ i l l  go to the [Court of hlilitary .ippeals], which \vi11 be a civilian court and, of course, 
entirely outside the influence of any officer.”1949 House Hearings, supra note 17, a t  608. In the 
departmental recommendation on  the hill, Secretary of Defense Forrestal also cited the pro- 
posed scheme of judicial revieu as among the most significant steps to\vard the elimination of 
command influence. Letter from James Forrestal to Hon. hlillard E. Tydings, chairman, Senate 
Committee on .irmed Services, Feb. 8, 1949, 1950 C.S. CODE C O S G .  SERV. 2263, 2265. 
\Then the revised version of the UC.MJ finally reached the floor of Congress, numerous 
legislators hailed the establishment of C O I N  as the most significant guarantee against com- 
mand influence. See, e.g., 95 C O N G .  REC. 5 7  19 (1949) (Congressman Sabath calls COh1.i the 
most important part of the LCMJh id. at 5726 (remarks of Congressman Philbin prroted at note 8 
supra); 96 CONG.  REC. 1441 (Senator Morse considered there to be “no greater assurance of 
justice” than C0M.i); id. at 1444 (Senator Kefauver considered COb1.i to he ”a great step 
to\\ ard civilian influence in our military justice”). 
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would be unable to achieve the goal of uniformity in the administra- 
tion of justice among the various branches of the armed services; they 
urged that a single supreme court for all the services would ensure that 
interpretations of the Code and the Constitution were applied uni- 
formly.20 

The UCMJ was a product of these concerns and, as enacted in 195 1, 
established the following multilayered approach to appellate review in 
the military. Upon completion of a court-martial, a case is initially 
reviewed for error by the military commander who convened the 
court-martial.21 The  convening authority must take preliminary ac- 
tion to affirm, reverse, or modify the findings and sentence.22 At the 
next level lies a Court of Military Review23 within each service 
empowered to redetermine controverted questions of fact, judge the 
credibility of witnesses, and review the law.24 The decision of the 
Court of LVilitary Review may be appealed to COMA, which is 
composed of three civilian judges appointed by the President for 
fifteen-year terms.25 COM,4 must hear any such case in which the 
sentence as affirmed extends to death, involves a flag or general 
officer, or is certified for review by the Judge Advocate General.26 In 
other cases coming from a Court of Military Review, COMA may 

ZoIn the House hearings, for example, Professor .Morgan stressed that the proposed Court of 
Military Appeals was “necessary to insure uniformity of interpretation and administration 
throughout the armed forces.” 1949 House Hearings, supra note 17, at 604. Later, in the Senate 
hearings, he pointed out that an intent to secure uniformity similarly lies behind Article 67fg). 
1949 Senate Hearings, supra note 17, at 49. This article provides that COM.4 and the Judge 
Advocates General “shall meet annually to make a comprehensive survey of the operation of this 
chapter” and shall publish an annual report with “recommendations relating to uniformity of 
policies as to sentences, amendments to this chapter, and any other matters considered appropri- 
ate.” 10 U.S.C. 5 867(g) (1970). 

2 1  1OU.S.C. 8 860(1970)(initialactionontherecord);id. B 861 (initialactionontherecordofa 
general court-martial). If the convening authority of a special court-martial has approved a 
sentence of a bad conduct discharge, the record must be sent to the convening authority 
exercising general court-martial jurisdiction for further review. Id. 5 86S(b). In practice, these 
commanders are assisted in their review by their staff judge advocates, who are lawyers 
designated to perform legal duties under the UCMJ. Id. 5 806. 

22See id. 5 862 (situations in which a conveningauthority may reconsider and revise a ruling or 
a finding of a court-martial); id. 5 86 3 (situation in which a rehearing is improper); id. 5 864(rules 
governing a convening authority’s approval of findings and sentence); id. 0 8653) (review by a 
general court-martial convening authority after final action of a special court-martial convening 
authority in cases involving a bad conduct discharge). 

23 Known as “Boards of Review” under the UC,MJ as enacted in 195 1, the Courts of .Military 
Review received their present title under the Military Justice Act of 1968, Pub. L. No. 90-632, 
82 Stat. 1335 (codified a t  10 U.S.C. B 866 (1970)). 

24  10 U.S.C. 5 866(c) (1970). 
251d. 5 867(aX1). 
zEId.  B 867(bX1), (2) .  The Judge Advocate General is the chief legal officer within each 

service. He performs numerous quasi-judicial functions under the Code such as the review of 
courts-martial under the UC.MJ not within the jurisdictionof the Courts of Military Review. Id. 
5 869. 
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either grant o r  deny reviem. at its d i~cre t ion .~’  Cl.ith minor exceptions, 
a judgment by COMA\ is 

COh4.4’~ jurisdiction to revieu any case under Article 67 is con- 
ditioned upon previous review. by a Court of hlilitary re vie^..^' 
Hon.ever, the authority of a Court of hlilitary Reviev. to pass upon a 
conviction and thus open the way for review by COhl-4 is limited to: 

Every case of trial by court-martial in u.hich the sentence, as  
a proved, affects a general or flag officer or extends to death, 
Jsmissal of a commissioned officer, cadet, or midshipman, dis- 
honorable or bad conduct discharge, or confinement for one year or 
more. 30 

\17ith one minor exception, 31 cases falling outside this provision do not 
receive the attention of any appellate court. An individual convicted 
by a summary court-martial, 32 a “non-bad conduct discharge’’ special 

271d. 5 867(bX3). 
281d, 5 876. Cf. id. 5 867(f). The President must review, any sentence extending to death o r  

involving a general or flag officer. Id. 5 871(a). He may commute any such sentence and, in the 
case of a general or flag officer, may order its suspension. The secretary of each service has a 
similar duty to pass upon any sentence involving the dismissal of a commissioned officer (other 
than a flag or general officer), cadet, or midshipman. Id. 8 871(b). In addition, the service 
secretary or his representative may remit or suspend any unexecuted portion of any court- 
martial sentence other than a sentence approved by the President. Id. 5 87qa). The Judge 
Advocates General may on the petition of the accused grant a new trial on the grounds of ne\vly 
discovered evidence or  fraud on the court any time within t v o  years after the convening 
authority’s approval of the findings of a court-martial. Id. 5 873. 

A case is never “final” under the UCMJ in the sense that it is immune from collateral attack in 
the federal courts. Such formsofcollateral attack include statutory habeascorpus,see 28 C.S.C. 
5 2241 (1970); Burns v.  LVilson, 346 C.S. 137(1953);suits for backpay in theCourtofClaims,see 
28 C.S.C. 5 1491 (19iO); Augenblick v.  United States, 377 F.2d 586 (Ct. CI. 1967), reversedon 
othergrounds, 393 U.S. 348 (1969); statutory mandamus reliefto compel correction of a military 
record, see 28 U.S.C. 5 1361 (1970); .\she v. hlcSamara, 355  F.2d 2 7 7  (1st Cir. 1965); and 
requestsforadeclaratoryjudgrnent,see28U.S.C. 5 2201 (1970);Homcyv. Resor, 455 F.2d 1345 
(D.C. Cir. 1971). Seegenerally H. hloyer, JUSTICE . \SD T H E  hfILIT.\RY 5 5  6-100 to6-394 
(1972) [hereinafter cited as hloyer]. 

29 I O  U.S.C. 55 867(b) ( l t ( 3 )  (1970). 
301d. 5 866(b). This jurisdictional limitation is based upon the sentence approved by the 

conveningauthority, id. 5 864, or, in the case ofa specialcourt-martial which has adjudged a bad 
conduct discharge, by the general court-martial conveningauthority, id. 5 865(b). Thus, in order 
to “keep the case \\ ithin the family,” a convening authority could reduce the sentence belou. the 
Article 66 jurisdictional limit thereby preventing the Court of .Military RevieLv from rei-iewing a 
case. Cf. Robison v. .\bbot, 2 3  U.S.C.%l..\, 219, 49 C..LI.R. 8 (1974). 

31  Under the UCLIJ, the Judge Advocates General may certify the record of any general 
court-martial, regardless of sentence, to the appropriate Court of Military Review. Id. 5 869. 
The decision of this court in such a case may not be reviewed by CO.M.4 except upon further 
certification by the J.\G. Id. 5 867(b) (2). The Judge .\dvocates General have used certification 
almost exclusively as a means of appealing Court of .Military Review decisions which are adverse 
to the government. Seegenerally Mummey, Judicial Limitations Crpn  a Statutory Right: The Power of 
the Judge Advocate General to  Certify Under Article 67(b)  (Z), 1 2  MIL. L. RE\’. 193 (1961). 

32 Summary courts-martial, \vhich under the UCllJ  consist of one commissioned officer 
ivithout a military judge,, have jurisdiction to try enlisted service personnel for any noncapital 
offense and to adjudge any sentence prescribed by Presidential regulations except death, 
dishonorable or bad conduct discharge, confinement for more than one month, hard labor 
without confinement for more than forty-five days, restrictions to specified limits for more than 
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~ o u r t - m a r t i a l , ~ ~  or any special or general court-martial 34 which has 
not sentenced him to death, dismissal, discharge, or confinement for 
more than one year, has no opportunity to obtain review of his 
conviction by an appellate court. Instead, final review of a special 
court-martial is conducted by the commanding officer who convened 
the court 35 and, in the case of a general court-martial, by the Judge 
Advocate General of the respective service.36 Thus, for more than 
ninety percent of all court-martial convictions, 37 review and final 
disposition of an accused’s case still occur only administratively 
within the command or Judge Advocate General channels of each 
service. 

Congress’ rationale for conditioning appellate jurisdiction upon the 
severity of an accused’s sentence is difficult to discern from the 
legislative history. The  subject of limited appellate jurisdiction re- 
ceived only passing attention in the hearings on the UC.lliJ.38 The  
commentary which accompanies -4rticle 66 states only that the Article 
“adopts the Army system of review by formally constituted 
two months, or forfeitures of more than two-thirds of one month s pay. Id. 55 816, 820. The 
accused may object to a trial by a summary court-martial, in which case the charge is referred to a 
special or general court-martial. 

33.4 special court-martial consists of not less than three members, or a military judge and less 
than three members, or, ifthe accused so requests, a military judge alone, provided that one has 
been detailed to the court and the military approves, Id. 5 816. A special court-martial has 
jurisdiction to try all offenses and to adjudge any sentence under regulations prescribed by the 
President except death, dishonorable discharge, dismissal, confinement for more than six 
months, hard labor without confinement for more than three months, or forfeiture of pay 
exceeding two-thirds pay per month or any forfeiture of monthly pay for more than six months. 
Id. 5 819. A bad conduct discharge, however, may be adjudged only in cases to which a qualified 
defense counsel and (except in cases ofextreme necessity) a military judge have been detailed and 
in which a verbatim transcript is prepared. If one of these latter requirements is missing, the 
court-martial is referred to as a “non-bad conduct discharge special court-martial.” 

34.4 general court-martial consists of a military judge and not less than five members, or at the 
judge’s discretion if the accused so requests, of a military judge alone. Id. 5 816. It has 
jurisdiction to try all offenses including those cognizable under the law ofwar and to adjudge any 
sentence not otherwise proscribed, including death. Id. 5 818. 

351d. 5 864 (approval by the convening authority); id. 86S(c) (disposition of the record after 
approval by a convening authority). A defendant convicted by a special court-martial always 
retains the right to petition the Judge Advocate General for “appropriate relief’ under revised 
Article 69. See Military Justice .\ct of 1968, Pub. L. No. 90-632, 82 Stat. 1335 (codified at 10 
U.S.C. 5 869 (1970)). 

36 10 U.S.C. 5 864(1970)(approval by theconveningauthority);id. 5 865(a)(disposition ofthe 
record after approval by the convening authority); id. 5 869 (review by the Judge Advocate 
General after review of the general court-martial by the convening authority). 

3’See note 11 supru. 
38Professor Morgan’s only comment on the subject of appellate review jurisdiction concerned 

the reason for making review by the Court of Military Review turn upon the sentence as 
“approved” rather than as ordered into “execution.” See 10 U.S.C. 15 865(b), 866(b) (1970). 
Morgan felt that conditioning the review upon the approved sentence would eliminate the 
problem posed by a convening authority who might, for example, approve a punitive discharge 
but “suspend” its execution in order to avoid judicial review. 1949 House Hearings, rupru note 17, 
at 610. 

The  Committee on the UCAMJ made one reference to the limitation upon C0M;Z’s review 
jurisdiction in its commentary on Article 69. In explaining the Committee’s decision not to 
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boards.”39 This “-Army system of revien” \{as created in 1918 in 
response to a shocking incident at Fort Sam Houston, Texas. 4 0  Fol- 
lolving a bitter racial disturbance in \t hich several soldiers and ci\ il- 
ians u ere killed, the local commander court-martialed sixty-three 
black soldiers for mutiny. Thirteen of the fifty-file \i ho \i ere con- 
victed recei\ ed death sentences. Since the executions took place hours 
after the trial, none of those executed had any opportunity to appeal 
his conviction. 

In order to pre\ent a recurrence of such “summary justice,” the 
Army established several boards of re\ ieu to render ad\ isory opinions 
on the legality of ~ o n v i c t i o n s . ~ ~  But the Lery concept of appellate 
revie\$ by such a board, e\ en in an advisory capacity, conflicted ii ith 
the prevailing notion that courts-martial \\ere but disciplinary in- 
struments of command. 42 Therefore, the Army confined this revieu 
procedure to those cases \I here the sentences \\ ere severe enough to 
cause potentially irremediable injury. T o  this end the service re- 
stricted the boards’ jurisdiction in terms almost identical to the present 
Article 66.43 This limitation thereby left the control of all but the most 
serious cases \t here it had a h  ays been-in the hands of the accused’s 
commander. 

Under the UCMJ, hov ever, the traditional notion that courts- 
martial \\ ere but disciplinary instruments of command \{ as “going by 
the board.”44 Nevertheless, the jurisdictional restriction upon appel- 
late revie\\ remained. The issue arose in the congressional hearings 
only during discussion of the appropriate number of judges to handle 
COMA4’s \vorkload. 45 The one Lvitness \I ho formally called for 
automatic judicial revieu of all courts-martial argued that seven 
judges could adequately handle the resulting \i ~ r k l o a d . ~ ~  But since 

afford an accused the right to petition CO.W.4 for revieu after an adverse decision by the Court 
of .Military Revien in a general court-martial case a.hich the J.4G had previously referred to a 
Court of Military Re\-ieu under .irticle 69, see note 3 1 supra, the commentary states only that 
“[slince these cases involve minor sentences, no revieu by [CO.\l.-\] is felt to be appropriate.” 
1949 House Hearings, supra note 17, at 1196. 

391949 House Hearings, supra note 17, at 1187 (commentary presented by Felix E. Larkin, ..isst. 
Gen. Counsel to the Dep’t of Defense and member ofthe Committee on the UCXIJ). The Senate 
report on the VCMJ adopts that language of the Code Committee’s commentary. S. Rep. S u .  
486, 81st Cong., 1st Sess. (1949). 

dosee  Hearings on S. f320 Before the Senate Committee on Military Afairs, 65th Cong.. 3d Sess. 

41See note 4 supra. 
42See p. 610supra. 
43Compare .\rticleof\Var50!4, ActofJune4, 1920, ch. 2 2 7 ,  sec. 1 ,  a r t .  50M, -11 Stat. 7 X + z z t h  

*‘1949 Senate Hearings, supra note 17, at 49 (testimony of Professor hlorgan). 
451949 HouseHearings,supranote 17 ,  at 1281-84;1949SenateHearings,supra note 17, at 5 2- 53 ,  
461949 House Hearings, supra note 1 7 ,  at 841; 1949 Senate Hearings, supra note 17 ,  at 2 5 2  

39-43 (1919). 

10 C.S.C. I 866(b) (19701, guotedat p. 614supra. 

(statement of Professor .\rthur J .  Keeffe of Cornell Law School). 
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estimates of COML4’s potential workload varied considerably, 47 the 
committees decided to adopt a “wait and see” attitude and approved 
the original proposal for three judges and limited j u r i ~ d i c t i o n . ~ ~  

B. COMA’S EMERGENCE A S  THE SUPREME COURT OF THE 
MILITARY 

Despite the statutory restriction upon its ordinary review jurisdic- 
tion, COMA was able to exert a firm hand in the military justice 
system. COMA occupied an unprecedented position49 and was rela- 
tively free to adopt positions and lay down rules with an eye toward 
the modernization of military justice.50 

The court moved quickly to secure this position of supremacy by 
challenging the President’s power to make authoritative interpreta- 
tions of the UCMJ.51 In 1953, COMA declared a punishment au- 
thorized by the President in the new Manual for Courts-Martial 5 2  to 

*‘Estimates of the total proportion of cases which COMA would be obliged to review under 
its restricted jurisdiction ranged from the Army’s figure of eighty-five percent of all COURS- 

martial to the Navy’s figure of only five percent. 2949 House Hearings, supra note 17,  at 1286;2949 
Senate Hearings, supra note 17, at 260. 

481949 House Hearings, supra note 17,  at 1287. There is no indication that Congress affirma- 
tively intended to preserve military control over the review of all convictions resulting in lesser 
sentences, as it did in restricting jurisdiction of the old Army boards of review. In other words, 
Congress did not attempt to segregate minor cases from judicial review but rather acted 
affirmatively to provide an additional level of review-judicial in nature-for the most serious 
cases. T o  read into the provisions for judicial review an intention to preserve minor cases for the 
disciplinary control of the convening authority would be at odds with the purpose behind the 
passage of the UCMJ itself-the elimination of command influence in the military justice 
system. See p. 612 supra. Congress confirmed its intention not to grant complete control over 
judicially unreviewable courts-martial to the convening authority by providing the defendant in 
such cases with the means to obtain relief from the Judge Advocate General under “new” Article 
69. See Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1 3 3 5  (codified at 10 U.S.C. 
8 869 (1970)). 

Professor Morgan himself likened COMA to a “supreme judicial military court,”1949 House 
Hearings, supra note 17,  at 609,, and other commentators made similar comparisons. See, e.g., 
Fedele, The Manual for Courts-Martial4ts Legal Status and the Efict of Decisions oftbe United States 
Court OfMilitary Appeals, 23  FORDHAM L. REV. 3 2 3  (1954). 

§OBrosman, Tbe Court: Freer than Most, 6 VAND. L. REV. 166 (1953) (author was one of 
COMA’S three original judges). 

51  As Commander-in-Chief, the President had traditionally exercised broad powers to prom- 
ulgate rules for the administration of military justice having the force of law. See Carter v. 
McClaughry, 183 U.S. 365, 386(1902); Smithv. Whitney, 116 U.S. 167(1886); United States 
v. Freeman, 44 U.S. ( 3  How.) 556, 567 (1845). The Resident promulgated the first Manual for 
Courts-Martial for the Army in 1898 but did not receive formal statutory authority to do so until 
1916. Act of Aug. 29, 1916, ch. 418,9 3,  art. 38, 39 Stat. 650. This Manual was revised in 1916, 
1917, 1920, and 1948. The President promulgated the Naval Courts and Boards, equivalent to 
the Manual but without formal statutory authorization in 1923 and revised it in 1937. The 
Resident issued manuals for the Coast Guard and the Air Force in 1949. Seegenerally Moyer, 
supra note 28, at 8 2-506. 

§*Under the UCMJ, Congress delegated to the President authority to promulgate a new 
uniform manual: “The procedure, including modes of proof, in cases before COURS-martial. . . 
may be prescribed by the President by regulations which shall , so far as he considers practica- 
ble, apply the principles of law and the rules of evidence generally recognized in the trial of 
criminal cases in the United States district COURS, but which may not be contrary to or 
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be cruel and unusual and thus prohibited by a specific provision of the 
Code.j3 In United States v. Cothern j4 the court proceeded further and 
invalidated a presumption in the Manual although it did not conflict 
x i  ith any specific provision of the Code. COlL4 found the Manual 
provision, \i.hich permitted a court to infer an intent to desert the 
service solely from the length of an accused’s unauthorized absence, 
repugnant to the principle that desertion required a specific intent , j 5  

The  court explained that “[\{.]here the Manual conflicts u i th  the Code 
or the law, as interpreted by this Court, it must give \vay.”j6 In spite of 
heaiy ~ r i t i c i s m , ~ ’  COA4A further expanded its role in 1960 by an- 

inconsistent with this chapter.” 10 U.S.C. @ 836(a) (1970), and to prescribe maximum punish- 
ments for offenses. id. @ 856. Under the authority of Articles 36(a) and 56, the President 
promulgated a new uniform Manual for Courts-.Martial in 1951 and revised it in 1969. Exec. 
Order No. 11476, 3 C.F.R. 802 (Comp. 196670), 34 Fed. Reg. IO502 (1969) (latest revision) 
[hereinafter cited as I I C l l ] .  COl4.A immediately accorded the neu. .Manual for Courts-.Martial 
the force of law, United States v. Lucas, 1 U.S.C.54.A. 19, 1 C.M.R. 19 (1951), and noted that 
the only limit which Article 36 imposed upon the President was that the Manual be neither 
inconsistent \vith nor contrary to the Code. United States v.  Merritt, 1 U.S.C.Xl..A. 56. 1 
C.1I.R. 56 (1951). 

j3United States v.  LVappler, 2 U.S.C..LI..A. 393, 9 C..CI.R. 2 3  (1953)(citing I O  C.S.C. 0 855 
(1970)). CO4l.A soon invalidated other provisions of the 195 1 Manual for Courts-Martial dealing 
\<ith sentences,see, e.g., United States v. Varnadore, 9 U.S.C.M. . i .  47 1, 26 C..M.R. 2 5  1 (1958) 
(q 127b prohibiting confinement for more than six months without a discharge held contrary to 
Articles 18-20, 66); court-martial procedure, see, e.g., United States v.  Jones, 7 U.S.C.%l..k 
283, 2 2  C.41.R. 7 3  (1956) (procedure in appendix 8a for challenging jurors held contrary to 
Articles 41, 5 I ) ;  and the privilege against self-incrimination, see, e.g., United States v. Rosato, 3 
U.S.C.44..A. 143, I I  C .3 l .R.  143 (1953) (provision authorizing an order for defendant to 
produce handu riting exemplar held contrary to Article 3 1). 

5 4 8  U.S.C.M..A. 158, 2 3  C.M.R. 382 (1957). 
’acornpare .MCM, 1951, 7 164a(l)with 10 U.S.C. @ 885(a)(l) (1970). 
jg 8 U.S.C..\I..A. at 160, 2 3  C.41.R. at 384 (emphasis added). For CO.M.4 invalidations of 

other provisions in the Manual which did not conflict with a specific provision in the UCMJ, see 
United States v. Curtin, 9 U.S.C..V..A. 427, 26 C.41.R. 207 (1958) (Manual provision which 
purported to make mere constructive knowledge of a lawful order sufficient knowledge to 
constitute a violation of Article 92(2) for a knowing failure to obey, construed to require actual 
knodedge); United States v. Johnson, 7 C.S.C.M..A. 488, 2 2  C.4l.R. 278 (1957) (hlanual 
provision in force since 1928 which purported to define the conditions under which a pass may 
be “abandoned” for purposes of UC.MJ offense of desertion under .Article 85 held not to control); 
United States v. Jenkins, 7 U.S.C.M..A. 261, 2 2  C.M.R. 5 1  (1956) (Manual provision which 
defined “enlistment” for purposes of UC.!lJs proscription against fraudulent enlistment held 
invalid). For an elaborate compilation of CO.M.4 alterations to the Manual through 1955, see 
Murphy, Manual for Courts-Martial: Modification bj the Court ofMtlttary Appeals, J . iG J., Feb. 
1956, at 3 .  

COh4.4 did recognize a limit to its power to overturn Presidential regulations: “If a rule of 
evidence prescribed by the President is not contrary to Constitutional due process or to the 
provisions of the Uniform Code of Military Justice, this Court cannot invalidate the President’s 
directive because its disadvantages outweigh its merits, or because a different procedure is 
followed in the Federal criminal courts.’’ United States v. LVimberley, 16 U.S.C.M..A. 3 ,  1 1 ,  36 
C.M.R. 159, 167 (1966). 

”See, e.g., REPORT TO HOS. LVILBUR 41. BRUCKNER, SEC’Y O F T H E  .ARMY, BY 
T H E  C0M.M. O S  T H E  UNIFORM CODE OF .MILITARY JUSTICE, GOOD ORDER 
A S D  DISCIPLINE IS T H E  .4RMY (Jan. 18, 1960) [hereinafter cited asPowellReport]. This 
committee, composed of Lt.  Gen. Powell and nine other general officers, urged legislative 
reversal of several COXIA decisions interpreting the fourth amendment and .4rticle 3 1 ,  the 
UCMJ privilege against self-incrimination, in favor of the accused over Government arguments 
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nouncing its readiness to invalidate provisions of the UC,MJ when it 
found them contrary to the C o n s t i t ~ t i o n . ~ ~  A f eu  months later, the 
court acknowledged the significance of this progression of cases by 
declaring itself to be the “Supreme Court” of the m i l i t a r ~ . ~ ’  

C. COMA’S SUPERVISION OF MILITARY JUSTICE 
Long before declaring itself the military’s supreme court, hov ever, 

COMA had assumed other incidents of “supreme” status besides its 
authority to invalidate presidential decrees, For example, in United 
States v. the court encountered the failure of a court-martial 
president to instruct panel members on the elements of an offense. 
This omission clearly violated Article 5 1, which requires such instruc- 
tions, but the Board of Review had sustained the conviction under the 
UCMJ’s version of the harmless error rule.61 Nevertheless, COMA 
overturned the conviction by articulating a judicial exception to the 
harmless error rule for infractions of procedure which deny “military 
due process.”62 This result, designed to force courts-martial to com- 

of “military necessity.” The Secretary of the Army endorsed the report which continued to 
receive praise a decade later from the Chief of Staff, formerly a member of the committee. See 
Westmoreland, Military Justice-A Commander’s Viewpoint, 10 AM, CRIM. L. REV. (1971). See 
generally Generous, supra note 15, a t  13345.  

The Judge Advocates General themselves adopted a position opposed to that of CO.M;\ in the 
1954 and 1960 annual reports on the operation of the UC,MJ. They urged repeal or limitation of 
several recent COMA holdings in the interest of command discipline. See J O I N T  REPORT O F  
T H E  UNITED ST.4TES C O U R T  O F  MILITARY APPEALS A N D  T H E  JUDGE AD 
VOC.4TES GENERAL O F  T H E  ARMED FORCES A N D  T H E  COAST GU.4RD O F  
T H E  DEP.4RTMENT OF T H E  TREt-\SURY (1954), (1960) (issued pursuant to 10 U.S.C. 
8 867@ (1970)). 

Unofficial criticism was also widespread. See, e.g., Fratcher, Presidential Power to Regulate 
Military Justice: A Critical Study ofDeciswns ofthe Court of Military Appeals, 34 N .Y .  U. L. REV. 86 1 
(1959). 

58See United States v. Jacoby, 1 1 U. S.C.M.A. 428, 43 1, 29 C.M.R.  244, 247 (1960) (COM.4 
acknowledged its duty to interpret the UCMJ “so that it accords with the Constitution if that 
construction is at all possible” and overruled two earlier cases which construed Article 49 so as to 
conflict with the sixth amendment). Cf. United States v. Culp, 14 U.S.C.M..L\. 199, 3 3  C.M.R.  
41 1 (1963) (acknowledges in dicta that most constitutional safeguards apply to service personnel); 
United States v. Tempia, 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967) (fifth amendment 
privilege against self-incrimination applicable to service personnel). 

59United States v .  Armbruster, 11 U.S.C.M.A. 596, 598, 29 C.M.R. 412, 414 (1960). 
“ 1  U.S.C.M.A. 74, 1 C.M.R. 74(1951). 

“A finding or sentence of a court-martial may not be held incorrect on the ground ofan error 
of law unless the error materially prejudices the substantial rights of the accused.” 10 U.S.C. 
8 859(a) (1970). This rule is analogous to the federal harmless error rule, codified at 28 U.S.C. 
8 2111 (1970). 

Ez Judge Latimer explained this exception: “There are certain standards in the military 
accusatorial system which have been specifically set by Congress and \vhich we must demand be 
observed in the trials of military offenses. . . . We conceive these rights to mold into a pattern 
similar to that developed in federal civilian cases. For lack of a more descriptive phrase, we label 
the pattern as ‘military due process’ and then point up the minimum standards which are the 
framework for this concept and which must be met before the accused can be legally convicted.” 
1 U.S.C.M.A. at 77, 1 C.M.R. at 77. 
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ply It~ith -Article 5 1 in the future, amounted to an exercise of “super- 
visory p o ~ . e r . ” ~ ~  

COM\ pursued the supervisory efforts 6 4  begun in Clay, but soon 
found the concept of military due process of limited use. The concept 
\{.as seen to embody only those statutory rights granted service per- 
sonnel by the UCMJ, and thus did not permit the c o w  to control 
other objectionable practices not expressly prohibited by the Code. ‘’ 
T o  expand its pou’er over the conduct of courts-martial, COMA 

63 Supervisory po\r er is a doctrine invoked by an appellate court in a criminal case as authority 
for establishing a rule o r  procedure \vhich is not required by the Constitution or any statute but is 
designed to ensure a greater degree of fairness in the criminal justice system. One commentator 
finds that the Supreme Court, for example, has invoked supervisory power in three different 
situations: first, cases in which the Supreme Court has promulgated an exclusionary rule to 
prevent further violation by federal officers of a particular statutory requirement, see e.g., 
LlcSabb v ,  United States, 318 U.S. 3 3 2  (1943) (Court announced rule that anv confession 
obtained by federal officers during an illegal detention would be inadmissible at trial even 
though such a confession might in fact be voluntary); second, cases in which the supervisory 
power is used to raise the level of ”fairness” in the judicial process through the promulgation of 
procedural rules,seee.g., Jencks v, United States, 353 L. S. 657 (1957) (Court adopted discovery 
rule requiring Gnvernment to produce written statements made before trial by an informer- 
Lvitness even though such a holding \vas not constitutionally required); and third, cases in \vhich 
the Supreme Court has outlaw,ed certain practices ofofficials which are not illegal or unconstitu- 
tional but are nonetheless reprehensible from a judicial perspective, see e.g., Offutt v. United 
States, 348 U.S. 1 1  (1954) (summary contempt conviction vacated because the trial judge had 
acted in a judicially unu ise manner even though the Court found that the petitioner’s conviction 
was otherw.ise warranted by his “reprehensible conduct”). Hill, The Bill of Rights and the 
Superriory Power, 69 COLUlI.  L. REV. 181, 193-213 (1969). Commentators disagree over the 
judicial origin of supervisory power. See, e.g., Sate ,  The JUdge-Md Suprviory Power ofthe Federal 
Courts, 5 3  GEO. L.J. 1050 (1965) (“inherent power” of federal courts to remedy unfairness); 
Comment, Supervisory Power of the Federal Courts in Criminal Prosecutions, 9 U. K . \ S .  L. REV. 
317  (1961) (constitutional duty to protect the public from governmental abuses). 

Since COll.\ reversed in Clay despite the apparent applicability of the harmless error rule, its 
purpose \vas not to prevent a specific injustice to the accused. Rather, its decision was an exercise 
of supervisory potver designed to enhance the quality of justice administered by courts-martial 
in general by requiring trial judges to follou a particular procedure when instructing the cnurt. 

6 4  These acts of supervision by C0,Ll.i should not be confused with the supervisory function 
\r hich the Judge .\dvocates General perform under the Code when making regulations concern- 
ing the administration of military justice. See, e.g., 10 U.S.C. § 806(a) (1970) (imposes duty to 
“make frequent inspections in the field in supervision of the administration of military justice”); 
id. 8 86i(g) (COll.4 and the J.\Gs to meet each year to prepare a comprehensive survey of the 
operation of military justice). Such supervision pertains primarily to the regulation of the 
day-to-day administrative business of the justice system. Policies established under this “super- 
visory po\ver” are, in the event of conflict, subordinate to those of the Court of Military .\ppeals. 
Cf. United States 2’. Armbruster, 1 1  U.S.C.ll..\. 596, 598, 29 C..M.R. 412, 414 (1960) (dicta). 

E5See Judge Brosman’s discussion of military due process in United States v. LVmds, 2 
U.S.C.lt..\. 203, 8 C.1t .R. 3 (1953). For a critical study ofearly decisions concerning military 
due process, see LVurfel, *‘Milttary Due Process”: What Is I t ? ,  6 V.\SD. L. RE\.-. 251 (1953). 

In United States v.  Jacoby, 1 1  U.S.C..M..A. 428, 29 C.M.R.  244 (1960), the court discarded 
the Clay formulation of military due process. In its place, it applied to all military defendants the 
protection of the Bill of Rights except those provisions a.hich are “expressly or by necessary 
implication inapplicable” to service personnel. Furthermore, in United States v. Tempia, 16 
U.S.C..V..\. 629, 37 C.M.R. 249 (1967), the court held that it was obliged to follow all the 
Supreme Court constitutional holdings except those, once again, “expressly or by necessary 
implication inapplicable” and applied the requirements of Miranda v. .\rizona, 384 U.S. 436 
(1966), to themilitary.Butsee United States v.  Prater, 2OU.S.C..LI.A. 339, 342.43 C.11.R. 179, 
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devised another exception to the harmless error rule which it termed 
“general prejudice.”66 

The  initial applications of this new theory were used to control the 
acts or omissions of the law officer who occupied a position in a 
court-martial similar to that of a judge.67 C01M.4 employed the gen- 
eral prejudice doctrine to reverse convictions in United States v. 
Berry,68 where a court-martial president 69 had, without authority, at- 
tempted to overrule actions of the law officer, and in United States ZI. 

Keith, 70 lvhere a law officer had conferred with court members out of 
the presence of the defendant’s attorney. Prior to enactment of the 
UCMJ, the la-7 officer of a court-martial panel had been anything but 
a judge; he had shared his judicial functions with both the president of 
the court-martial and the other court members.’l BothBerry and Keith 
represented attempts by the court to enhance the “judicial” character 
of the law officer under the Code. To support these holdings, COMA 
cited Congress’ avowed goal of eliminating command influence and 
concluded that this purpose implied a complete break with the old 
procedure. 72 In its place, the court argued, Congress intended “that 

182 (1971) (Judge Darden hinting that there is no presumption that fifth amendment due process 
applies to the military). 

Recently, the court has begun to use material prejudice or prejudice per se doctrines in 
reversing cases for violations of constitutional or fundamental statutory rights. See, e g . ,  United 
States v. Kaiser, 19 U.S.C.M.A. 104, 41 C.M.R. 104 (1969); United States v. Reynolds, 16 
C.S.C.M.A. 403, 37 C.M.R.  2 3  (1966). These cases have been criticized as deliberate circum- 
ventions of the harmless error rule. See, e.g., Brown, lMiranda Errors: Always Prejudicial or 
SometimesHarmless?, 24JAGJ. 51 (1969);Larkin, When IsanErrorHarmless?, 2 2  JAGJ .  65(1967). 

Judge Brosman of COM.4 described this exception: “U’e have in mind here a situation in 
\vhich the error consists not in a violation of constitutional or legislative provisions, but involves 
instead an overt departure from some ‘creative and indwelling principle’-some critical and basic 
norm operative in the area under consideration. Such a compelling criterion we find within the 
sphere of this Court’s effort in the sound content of opposition to command control of the 
military judicial process to be derived with assurance from all four corners of the C‘niform Code 
of Military Justice.” United States v. Lee, 1 U.S.C.M.A. 212, 217, 2 C..M.R. 118, 122 (1952). 
General prejudice is distinct from the concept of material prejudice or prejudice per se, see note 
65 supra. The latter concept establishes an inference that an accused has been specifically 
prejudiced by the violation of certain constitutional or statutory rights. In contrast, general 
prejudice is invoked to circumvent the harmless error rule when 2 ieversal is necessary not to 
prevent the accused from being prejudiced but to deny to the government the fruits of engaging 
in certain improper practices. 

6’The MilitaryJustice Act of 1968, Pub. L. S o .  90-632, 82 Stat. 1 3 3 5  (codifiedat 10 C.S.C. 
5 826 (1970)), changed the term “law officer” to “military judge.” 

U.S.C..M..A. 235, 2 C.M.R. 141 (1952). 
In military justice parlance, the “president” of the court-martial is the highest ranking 

member of the panel of officers and enlisted people who make up the “court.” In courts-martial 
to which a judge has been detailed, see I O  U. S.C. 5 826 (1970), the “court” is essentially the jury 
and the “president” is essentially its foreman. See id. at 8 851. When a military judge is not 
detailed to a special Court-martial, the president assumes part of the role of a judge as well. 

7 0 1  U.S.C.M..A. 493, 4 C.&M.R. 85 (1932). 
“See generally Morgan, supra note 15;  Sherman, The Civilianization of Military Law, 2 2  

72United States v .  Berry. 1 U.S.C.M.h.  235, 240, 2 C.M.R. 141, 146 (1952). 
MAINE L. REV. 3 (1970). 
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the la\\ officer perform in the image of a civilian judge.” 73 Congress 
had not expressly directed such a change in status, however,74 and 
COl1.L\ finally recognized in United States o. Biesak 75 that these devel- 
opments \{ere “in accordance with our aim to assimilate the status of 
the lau officer, \\,herever possible, to that of a civilian judge of the 
federal system.”76 So strong \\.as the court’s “aim” that COMA\ sub- 
sequently nen t  beyond both the Code and Manual to grant lau 
officers the pou er  to declare mistrials,77 challenge court members sua 
sponte, 78  and grant changes of venue. 7 9  

CO.M.A’s rulings in these cases uere  essentially an exercise of 
supervisory pov er. 8o In each instance, the court disregarded the 
actual effect of the alleged “error” upon the outcome of the case; the 
court’s real concern n.as to establish a stricter standard of judicial 
conduct applicable in all future cases. The  general prejudice doctrine 
merely served to circumvent the statutory restrictions of the harmless 
error rule. COMA’S assumption of such an active supervisory role 
ensured that the formation of the military justice system u ould be a 
continuing process, 81 

Encouraged by the success of these early supervisory efforts, 
COAl.\ has developed more formal means of supervision in recent 
years. The court has used its opinions as a vehicle for issuing formal 
procedural rules for the conduct of courts-martial.82 In an effort to 

73United States v.  Keith, 1 U.S.C.M..\. 493, 496, 4 C..M.R. 85, 88-(1952). 
‘*See .ililler, Who Made the Law OfFcer a “Federal Judge”?, 4 MIL. L. RE\’. 39, 63 (1959). 
7 5 3  L..S.C..Lf,.-\. 714, 14 C..M.R. 1 3 2  (1954). 
“Id.  at 7 2 2 ,  14 C..iI.R. at 140 (emphasis added). M ng almost twenty years later, Judge 

Quinn of CO.il.4 argued that the court’s effort to strengthen the powers and status of the lau 
officer prepared the 1s ay for trials before military judges without a court panel, a key innovation 
of the hfilitary Justice .4ct of 1968. Quinn, Courts-Martial Practice: A View from the Top, 2 2  
H.lST. L.J. 201 (1971). See 10 U.S.C. 8 8  816, 85l(d) (1970). 

77Cnited States v.  Stringer, 5 C.S.C..M..\. 122 ,  17 C.hf.R. 1 2 2  (1954). 
78Cnited States v. Jones, 7 U.S.C..M.;\. 283, 2 2  C.%l.R. 7 3  (1956). 
79United States \-. Gravitt, 5 U.S.C.,Il.A. 249, 17 C.M.R. 249 (1954). 
8oC0.i1.4 had announced its intention to supervise the activities of la\v officers in an earlier 

case, United States v.  O’Neal, 1 U.S.C.,M..\. 138, 144, 2 C..M.R. 44, 50 (1952):.“[\4‘]e also 
recognize the presence in an appellate tribunal of broad authority to regulate the conduct of the 
trial judge as u ell as that of the jury. He-the judge-may be ‘supervised’ in the performance of 
his official functions by an appropriate appellate bench just as the same agency may ’regulate’ the 
jury in the prosecution of its duties.” 

81  The  court has continued its efforts to control judicial conduct, see, e .g. ,  United States v. 
Jackson, 3 U.S.C..il. .I. 646, 14 C.3f.R. 64 (1954), and to make the law officer an authority 
figure,see,e.g., United Statesv. Cole, 1 2  L-.S.C..M..A.430, 31 C.54.R. 16(1961): UnitedStatesv. 
Johnpier, 12 U.S.C.hI..-\. 90, 30C.Xl.R. 90(1961); United States v. Duncan, 9 C.S.C.M.?r. 
465, 26 C..i’l.R. 245 (1958). Seegenerally Bodziak, TheLaw OfFcer Under the UCMJ: Authoritative 
Court of Military Appeals Concept, 16 JAG J .  3 (1962). 

**COXl.4 has formally promulgated rules, effective thirty days after the date of its opinions, 
in United States v. Care, 18 U.S.C..V..\. 535, 40 C.M.R. 247(1969)(requires a military judge to 
inquire into the prudence ot an accused’s guilty plea); United States v.  Donohew, 18 
U.S.C..il..\. 149, 39 C.51.R. 149( 1969) (requires the military judge to explain to an accused at 
trial the elements of his right to counsel); United States v ,  Rinehart, 8 U.S.C.M..\. 4 0 2 ,  24 
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free the administration of justice from the specter of command influ- 
ence, it has established a post-trial procedure to resolve allegations of 
improper command influence arising on appeal 83 and has outlawed 
the practice, common among some convening authorities, of with- 
drawing cases from court-martial panels which they feel were too 
lenient in other cases.84 

In its most far-reaching exercise of supervisorypower, COMA has 
acted to curb the growing problem of undue delay in bringing con- 
fined defendants to The  UCMJ does not provide a bail proce- 
dure for pretrial detainees but does grant them the right to either a 
“speedy trial” or an immediate dismissal of all chargess6 T o  force 
compliance by military authorities with the speedy trial guarantee, 
COLMAA established a rebuttable presumption that a denial of the right 
to a speedy trial has occurred when pretrial confinement exceeds three 
months.87 Even more striking in its conceptual significance, however, 
is COMA’S recent extension of this presumption to post-trial delays in 
cases \\.here a convicted serviceperson is held in confinement for more 
than three months pending review of the case by a convening author- 
ity.88 Unlike the statutory right to a speedy trial, the right to “speedy 
disposition” or a remedy for its violation is found nowhere in the 
Code. Nonetheless, the court accorded service personnel this right as 

C.M.R. 2 1 2  (1957) (forbids use of .Manual for Courts-Martial during trial by court-martial panel 
members). Judge Duncan proposed another formal rule which would require that an accused be 
furnished with counsel either on preference of charges or within eight days of arrest or 
confinement, whichever is earlier. See United States v. Mason, 21  U.S.C.IM..%. 389, 45 C.M.R. 
163 (1972) (separate opinion). 

83United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967), enforced, United 
Statesv. BoardofReview Nos. 2 ,  1 ,  4, 17U.S.C.M.h .  150, 37C.M.R. 414(1967). Underthis 
procedure a case involving a post-trial allegation of improper command influence is referred by 
the Court of Military Review to another convening authority who convenes a “general court- 
martial” before a judge without court members solely for the purpose of taking evidence on the 
question of command influence. With the benefit of the judge’s findings on this issue, the second 
convening authority then performs another review of the original trial. 

84United States v. Walsh, 2 2  U.S.C.M.A. 509, 47 C.M.R. 926 (1973). The  court explained 
the supervisory nature of its decision: “Discovering no specific prejudice, if a rehearing of any 
sort is afforded, it, of necessity, must be predicated on the concept of general prejudice. This 
court has general supervisory power over the administration of military justice. . . . h certain 
instances where failure to observe recognized standards of proper process is so egregious that 
important fundamental rights cannot be maintained if the practice is condoned, then we see our 
duty to act in effort to restore fairness to this appellee and to clearly institutionalize our 
expectations for future adherence to the standard.” Id. at 512, 47 C.M.R.  at 929 (citation 
omitted). 

85Seegenerally Tichenor, TheAccuse8sRight to a Speedy Trial in Military Law, 5 2  MIL. L. REV. 
1 (1971); Moyer, supra note 28, at 55  2-470 to 2-482. 
“ 10 U.S.C. 5 810 (1970). 
8’UnitedStatesv. Burton, 21 U.S.C.M..%. 112,44C..M.R. 166(1971). COiM.4 hasunrelent- 

ingly insisted upon strict compliance with theBurton mandate. See, e.g., Lnited States v. Durr, 
2 2  L.S.C.M.A. 562, 48 C.M.R.  47 (1973) reversing United States v. Durr, 47 C.M.R. 622 
(AFCMR 1973). 

Dunlap v. Convening Authority, 2 3 U.S.C.M.A. 1 35,  48 C.M.R. 75  1 (1974). 
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\vel1 as the remedy of dismissal by citing only its desire “to preserve 
the integrity of the courts-martial 

A\ court \t,hich possesses the po\ver to invalidate presidential or 
congressional provisions in order to protect the rights of service per- 
sonnel has fulfilled the congressional design of creating a supreme 
court ofthe military. i’ieu ing this progress \\ ith approval, the C‘nited 
States Supreme Court acknou ledged in 1968 that COl1 . l  u as “the 
court to M hich Congress has confided primary responsibility for the 
supervision of military justice in this country and abroad.’lgO In spite 
of such recognition, ho\vever, COll.\’s ability to carry out this re- 
sponsibility has been seriously and incongruously hampered by its 
apparent lack of statutory authority to conduct ordinary judicial 
revieu of most courts-martial. 9 1  COMA\ itself recognized this prob- 
lem and discovered a means by nxhich to provide limited revieit of 
cases not defined by ;irticle 66. the next Sections \t,ill shou,  
honever, COhl.i’s attempt to extend its appellate pomer over such 
cases \\.as unfortunately and unnecessarily short-li\ ed. 

11. COAIA\ ;\ND THE I\LL \\‘RITS &\CT: 1NITI.IL 
RESPONSE TO THE “CNREVIE\V.lBLE” 

COURT-.LI.\RTI.lL 

. l n  opportunity to circumvent the restrictive jurisdictional statute 
ofthe military appellate courts arose in 1966 \{.hen COl1. l  proclaimed 
its authority to grant extraordinary relief under the -411 if’rits . k t  92 in 

ssZd. at 138, 48 C..Ll.R. at 754. 
9 0 S ~ y d  v. Bond, 395 U.S. 683, 695 (1969). 
g’See pp. 61$-15 supra. Recognizing that the “instrument of discipline” notion of military 

justice, see note 5 supra, is still erroneously but widely held, several critics have warned of the 
danger \t hich military control of the review process poses to an accused’s right to obtain 
meaningful reviekv. See, e.g., iVest,supra note 17, at I5@5l; 116 CONG. REC. 27678 (1970) 
(remarks by Senator Bayh). ivhile some commentators have questioned the independence of 
both COX1.I and the Courts of Military Revie\v, see, e.g., Benson, The United States Court of 
Military Appealr, 3 TEXIS TECH.  L. REV. 1 (1971):Meyer, The LeaderlessStepchildoftbe Federal 
Courts, The  ivashington Post, S o v .  3, 1974,P C, at 5 ,  col. 1 ,  they uould undoubtedly agree that 
the possibility of obtaining meaningful relief is greater before one of those courts than before a 
convening authority alone, especially when claims of command influence are involved. See 
Xloyer, supra note 28, at 8 3-340: “Command influence is most likely to be encountered if  a 
constitutional issue is to be raised, if a novel defense is presented, if vigorous defense \vould 
involve the presentation of facts that will reflect adversely on either the accused’s or the defense 
counsel’s superiors, ifthe defense involves some attack on the military justice system itself, ifthe 
offense is regarded as a direct threat upon the authority of the commanding officer or the 
discipline of the unit, or if the defense to be raised is command influence itself.” Furthermore, 
the military’s denunciation of C0.L l . l ’~  recent trends in the area of constitutional rights, see 
Powell Report, supra note 5 7 ,  betrays its hostility to such allegations of error 2nd underscores the 
importance from the accused’s standpoint of having an opportunity to present constitutional 
claims to an appellate court. 

9228 U.S.C.  5 1651(a) (1970): “The Supreme Court and all courts established by Act of 
Congress may issue all Lvrits necessary or appropriate in aid of their respective jurisdictions and 
agreeable to the usages and principles of law.” 
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United States v.  Frischholz. 93 -Although not itself a grant of jurisdiction, 
the PIct empowers a court to utilize extraordinary writsg4 ancillary to 
its primary jurisdiction conferred independently by another statute. 95 

There is no requirement that this primary jurisdiction be a presently 
existing, “actual” jurisdiction. Thus, in Frischholz, over five years had 
passed since C0,MX had denied the defendant’s petition for review 
under Article 67.96 *Although that conviction had thereby become 
final and presumably unreviewable, the court held that it possessed 
authority to issue a writ of error coram nobis in aid of its earlier or 
“past” exercise of actual jurisdiction. 9 7  Having asserted All Writs Act 

9316 U.S.C.M.A. 150, 36 C.M.R. 306 (1966). The holding in Frkchholz was not without 
precedent. .Is early as 1954, Judge Quinn in United States v. Best, 4 U.S.C..M..I. 581, 16 
C.&M.R. 155 (1954), hinted that COMA possessed extraordinary powers, and a concurring 
opinion that same year by Judge Brosman revealed a belief that the court came within the All 
Writs Act, see United States v.  Ferguson, 5 U.S .C .M.A.  68,86, 17 C .M.R.  68,86 
(1954). The question was also raised but left unanswered in In re Taylor, 12 U.S.C.M.A. 
427, 3 1  C.M.R. 13(1961);C‘nitedStatesv. Tavares, lOU.S.C.,LI..4.282,27C.M.R. 356(1959); 
United States v .  Buck, 9 U.S.C.M.A. 290, 26 C.M.R. 70(1958). 

9 4 T h o ~ e  extraordinary writs available under the All Writs Act include any prerogative writ 
once available under the common law. Mandamus will issue to compel an inferior court to do its 
duty, e.g., Exparte United States, 287 U.S. 241 (1932), or to undo an order which an inferior 
court has already made in excess of its authority, e.g., I n  r e  Winn, 2 1 3  U.S. 458 (1909) 
Prohibition will issue to restrain a judicial or quasi-judicial tribunal about to take cognizance of 
mattersoutsidethescopeofitsauthority.See, e.g., Exparte Chicago, R.I. & P. Ry., 255 U.S. 273  
(192 1). Common law certiorari will issue to compel an inferior court to certify the record of a 
particular case to the appellate court for review. See, e.g., United States v. Beatty, 2 32 U.S. 463 
(1914). Common law habeas corpus will issue to an inferior officer commanding him to release a 
person illegally detained or to bring the detainee before the issuing court so that proper 
disposition may be made ofa particular matter.See, e.g., Price v .  Johnston, 334 U.S. 266(1948). 
Coram nobis will issue to bring before a court a judgment previously rendered by it for the 
purpose of reviewing an error of fact not apparent in the evidence originally before that court. 
E.g., United States v.  Morgan, 346 U.S. 502 (1954). Other writs available under the All LVnts 
Act which may issue under proper circumstances include subpoena, see, e.g., Bethlehem 
Shipbuilding Corp. v. NLRB, 120 F.2d 126 (1st Cir. 1941); injunction,see, e.g., FTC v. Dean 
Foods Co., 384 U.S. 597 (1966); and ne exeut to obtain bail in an equity action, see, e.g., D. 
Ginsberg & Sons v .  Popkin, 285 U.S. 204 (1932). See generally 9 J .  Moore, FEDERAL 
PRACTICE 11 110-26 (1970) [hearinafter cited as Moore]. The actual label used in requesting a 
writ is unimportant as long as the relief sought is clearly delineated. See Exparte Simons, 247 
U.S. 231, 2 4 0  (1918). .Many petitions to COMA, for example, merely request “appropriate 
relief,”see, e.g., Collier v. United States, 19 U.S.C.M.A. 511, 42 C.M.R. 113 (1970); or 
“extraordinary relief,” see, e.g., Dunlap v. Convening Authority, 2 3  U.S.C.,M..I. 135, 48 
C.M.R. 75 1 (1974). For the types of extraordinary relief which COMA is willing to grant under 
the All LVrits Act, see note 99 infra. 

95 Benson v. State Bd. of Parole and Probation, 384 F.2d 2 38 (9th Cir,), cert. denied, 391 U.S. 
954(1968); Edgerly v. Kennelly, 215  F.Zd420(7thCir. 1954),cert. denied, 348 U.S. 938(1955). 

”United States v. Frischholz, 12 U.S.C.M.A. 727, 30 C.M.R. 417 (1961). 
9’United States v.  Frischholz, 16 L‘.S.C.M..4. 150, 36 C.M.R. 306 (1966). Although in 

Frischholz COM;Z denied relief on the merits, it has granted relief in other cases in aid of past 
exercises of jurisdiction despite technical finality of the conviction under 10 U.S.C. 5 
876 (1970). See note 185 infra; Del Prado v. United States, 2 3  U.S.C.M.4.  132,48 C.M.R. 748 
(1974) (coram nobis granted where COMA had earlier affirmed case); Lohr v. United States, 2 1 
U.S.C.M.;Z. 150, 44 C.M.R. 204 (1972) (although COIMA had denied petitioner’s earlier 
petition for ordinary review, it granted “appropriate relief’ overturning conviction). But see 
Hendrix v. Warden, 2 3  U.S.C.M.A. 227,49 C.M.R. 146 (1974)(havingearlierdenied ordinary 
review, COMA dismissed petition for habeas corpus on grounds that conviction was final and 
relief would not “aid” jurisdiction). 
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authority, C0Al . i  received scores of petitions for extraordinary relief. 
Borro\+ ing hea\ ily from federal decisions interpreting the -411 \\’rits 
; \ ~ t , ~ ’  the court granted relief in several situations hich it deemed 
sufficiently “extraordinary.” y 9  

The next step to\+ ard legitimately circumventing its jurisdictional 
limitations came \+ hen COM,A held that the mere potential of an 
exercise of appellate jurisdiction in the future v as sufficient under the 
.A11 \Vrits ;\ct to support a grant of extraordinary relief. Thus,  in Gale 

~ ~~~~ 

g8See, e.g., \\‘est \ .  Samuel, 2 1  U.S.C.\I . . I .  290, 45 C.1l .R.  64 (1972). In dismissing a 
petition for interltxrutory relief, the court utilized much of the language appearing in federal 

traordinary \I rits are reserved for really extraordinary causes. and then only to 
confine an inferior court to the la\\ f u l  exercise of its prescribed jurisdiction or t u  compel it to 
exercise its authority \\hen it is its duty to do so. Platt v.  l l inn.  .\lining 8( 1 l g .  Co.. 376 C.S. 
2 4 0 .  . . (1964). 

“This supplemental poxrer is to be used only in the exceptional case \\here there is a clear 
abuse of discretion or usurpation of judicial pouer. Banker’s Life and Casualty Co. v.  Holland, 
3 4 6  U.S. 3 7 9 .  , , (1953). I t  \ \as not intended to be used as a vehicle for piecemeal appeals from 
interlocutory rulings. C’ L‘nited States v.  Best, 6 U .S .C .1 I . I .  39, 19 C.11.R. 165 (1955); 
1ledinav. Resor, ?OU.S.C..\f..I. 403,43C.1I .R.  243(IY71).”?1 U.S.C. \ l . . I .  at29I-92.45 
C.1l .R.  a t  6.7-66. 

Like the federal courts, CO1i. i  requires that other available remedies be exhausted before a 
petitioner may seek extraordinary relief. See, e.g., Catlo\\ v.  Cooksey. 21 U.S.C. \ l . . I .  106. 44 
C.1l.R. 160 (1971). Seegenerally \foyer, supra note 28, at $ 5  2-838, 2-844. 6-234. 

9g For example, COll.4 has shown its willingness to act in cases of illegal pre- or post-trial 
confinement \\.hen a commander’s action in confining the accused constitutes an abuse o f  
discretion and the petitioner has exhausted other remedies. See, e.g.. Dunlap v.  Convening 
.Iuthority, 2 3  U.S.C,1t. .I .  1 3 5 ,  48 C.1l .R.  7 5 1  (1974); Collier v ,  United States. 19 
U.S.C..\l..i. 5 1 1 ,  42 C.1t .R.  1 1 3  (1970); Johnson \-, United States, 19 L .S .C . . \ l . . I .  407% 42 
C.11.R. 9 (1970). CO1l.I has granted pretrial relief in a t  least trio cases here the trial court 
patently lacked jurisdiction over the person or the subject matter. Zamora v ,  \\‘(Hidson. I Y  
U.S.C.1I..i.  403,42 C..\l.R. 5 (1970), Flenier v.  Koch, 19 U.S.C..\I..I. 630(1969). CO1t \ has 
categorizedZamora andFleiner as cases in 11 hich the court stands ready tO grant reliefto pre\ent a 
‘has teof t ime andenergy”ofmi1itarycourts. Chenmveth \-, Van Arsdall, 2 2  U.S.C. \ t . . I .  183, 
188, 46 C.1l .R.  183, 188 (1973). CO1t.I  inwked this language in Brookins v.  Cullins, 2 3  
L.S.C..\l..I. 216, 49 C.1I.R. j (1974), where it granted a nr i t  to halt courts-martial coniened 
by the commander \I ho had previously acted as chief accuser. 

CO1I.i will grant extraordinary relief to preserve its own jurisdiction from illegal acts. See. 
e.g,, Maze\ .  L‘nitedStates.IrmyCourtof.\lilitaryRevieu, 20U.S.C..$1..4. 599.44C.1t.R. 29 
( I97l) (COlt .4  retroactively applied an earlier decision \\ hich held unlau ful a Court of1lilitary 
Revie\r’s en banc reconsideration of individual panel decisions); Jones v .  Ignatius. 18 
U.  S.C .It. .i. 7 ,  39 C . l l .  R. 7 (1968) (convening authority’s reduction of a bad conduct discharge 
to an additional five months’confinement in order to remove the case from the jurisdiction ofthe 
Court of hlilitary Revie\\ held illegal since it resulted in a total sentence in excess of \\hat a 
special court-martial Itas authorized to give); United States v.  Board of Revie\v Sos. 2 .  1 ,  4, 1 7  
U.S.C..\I..I. 150, 3 7  C.1I.R. 414 (1967) (urit  granted to compel Board of Revieu to follou 
procedure established by CO1lh in earlier case as to the resolution of issues of command 
influence). 

Relief in the nature of coram nobis after completion of appellate revie\\ will issue u here 
jurisdictional defects going to the composition of the court-martial appear for the first time. see, 
e.g.. Gallagherv. Unitedstates, 2 2  U.S.C.1l..\. 191,46C.1t.R. 191 (1973), oruhere there isa  
new shotving of mental incapacity of accused at time of trial, see, e.g., United States v.  Jackson, 
17 C.S.C..LI..\. 681 (1968). 

For a comprehensive analysis of CO11.\ decisions involving extraordinary u rits, see .\!oyer, 
supra note 28, at 55  2-830 to 2-844; Grafman, Extraordinary Relitfand the C.S. Court ofMilitary 
Appalr, 24 JAG J. 61 (1969); Rankin, The All U’ritsArtandtheMilitaryJudicialSystem, 5 3  XIIL. L. 
RE\’. 103 (1971). 
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v. United States,'OO the court announced its readiness to grant inter- 
locutory relief in a pending court-martial: 

[.4rticle 67(b)] does not purport to act as a jurisdictional prohibition 
against ranting extraordinary relief at an earlier stage of a criminal 

cases properly before us as to questions of law. On the other hand, 
the same article indicates the intent of Congress to confer upon this 
court a general supervisory power over the administration of mili- 
tary justice. lol 

procee CF ing against an accused. Its purpose is to limit our review in 

Since the petitioner in Gale sought interlocutory relief in a general 
court-martial, the case might eventually have come before COMA on 
ordinary review had Gale received a sentence of adequate severity. lo' 

However, when Gale's broad supervisory language was combined 
with Frischholz's assertions of authority to grant post-trial relief, the 
prospect arose that COM-4 might be ready to grant extraordinary 
relief from any court-martial conviction, including those which it 
could not ordinarily review under Article 67. In United States v. 
Bevilacqua, lo3 COMA initially acknowledged its willingness to grant 
relief in such a case. There, a special court-martial had sentenced the 
petitioner to a reduction in grade and partial forfeiture of pay, penalties 
insufficient to sustain ordinary judicial review. iifter exhausting his 
non-judicial review alternatives, the petitioner sought coram nobis 
relief. Although ultimately denying relief on the merits, COMA 
stated that the jurisdictional limitation of -4rticle 67(b) would not 
prevent the court from granting relief in such a case. Citing Frischholz 
and Gale, the court broadly interpreted its jurisdiction: 

These comments and decisions certainly tend to indicate that this 
Court is not powerless to accord relief to an accused who has 
pal ably been denied constitutional rights, in any court-martial; 

outside the military justice system to find relief in t e civiliancourts 
of the federal judiciary. lo4 

fl an B that an accused who has been denied his ri hts need not go 

The  hope that COMA would grant extraordinary relief under 
Bevilacqua in any court-martial was, however, short-lived. Although 
the Supreme Court's first reference to Bevilacqua had not been unfa- 
vorable,lo5 it shortly thereafter added the following footnote to its 
opinion in N y d  v. Bond: 

"'17 U.S.C.M.A. 40, 37 C.M.R. 304(1967). 
"'Zd. at 42, 37 C.M.R. at 306 (citations omitted). COMA denied relief on the merits. 

However, COMA soon granted interlocutory relief in aid of potential jurisdiction in seberal 
other cases. See, e.g., Brookins v. Cullins, 2 3  U. S.C.M.A. 2 16, 49 C.M.R. 5 (1974); Petty v .  
Convening Authority, 20 C.S.C.M.A. 438, 43 C.M.R. 278 (1971); Fleiner v .  Koch, 19 
U.S.C.M.A. 630 (1969). 

lozSee p. 615 supra. 
Io318 U.S.C.M.A. 10, 39 C.M.R. lO(1968). 
'O'Zd. at 11-12, 39 C.M.R. at 11-12. 
'05See United States v. .\ugenblick, 393 U.S .  348, 350 (1969) (in collateral attack upon 
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[IV]e do not believe that there can be any doubt as to the poa‘er of 
the Court ofMilitary Appeals to issue an emergency u.rit of habeas 
corpus in cases, like the resent one, Lvhich may ultimately be 

in a case u.hich the Court of Military Appeals is not authorized to 
revien, under the governing statutes. Cf. United States v. Bevilac- 
qua. IO6 

;l\lthough Noyd dealt only v,ith the question of a serviceperson’s right 
to federal habeas corpus relief pending final revie\{. of the court- 
martial conviction by COAL\, the language of this footnote, in the 
opinion of several commentators, dampened COAI.\’s ardor for ex- 
panded revie\\.. I O 7  *A feu. months later, COA1A “clarified” Bevilacqua 
in United States v. Snyder, lo* m.hich concerned a petition for post-trial 
relief from a conviction that had resulted in a sentence insufficient to 
sustain CO.\lA\’s jurisdiction. The court dismissed the petition for 
lack of jurisdiction after concluding that the requested relief n.ould not 
“aid its jurisdiction” over any case normally revie\{.able under .\rticle 
67.  l o g  COMA\ added that the broad language of Bevilacqua must be 
taken to refer to cases over \vhich it has ordinary review. jurisdiction. 

By adopting such a restrictive interpretation of the “in aid of juris- 
diction” clause of the -411 \.Vrits .Act, ho\\.ever, COJLA has unnecessar- 
ily limited its ability to grant extraordinary relief in numerous situa- 
tions potentially affecting the constitutional or statutory rights of 
service personnel.’ l o  Had COAL\ faced a situation slightly different 
from that in Snyder-one that warranted the grant of some sort of 
supervisory n.rit-it might have recognized the tendency of such 
relief to aid the court’s ordinary revie\i. jurisdiction. .As \\,ill be dis- 
cussed in Section 111, Snyder \vas not an appropriate case for the grant 

revieu.ed by that court. A B ifferent question u.ould, ofcourse, arise 

court-martial conviction \vhich had resulted in a sentence belo\\ jurisdictional minimums for 
CO.\l.\ review, Supreme Court noted in United States I-, Juhl, a case decided \vith.4ugenblick, 
that extraordinary relief might nou be a\-ailable to the accused under Berilacyua). 

IO6 395 U.S. 683, 695 n.7 (1969). 
‘07Sre, r.g., Everett, Collateral ilttack on Court-Martial Concictions, 1 1  . IF J.\G L. Rt:\.. 399, 

‘O*18 U.S.C..\I..I. 480, 40 C.1I.R. 192 (1969). 
109Zd. at 482-83, 40 C.1l.R. a t  194-93. 
“OCO.\l.\ has refused to entertain petitions for extraordinary relief in numerous situations o n  

the grounds that it lacks jurisdiction. See, c g . ,  Robison v. .\bbot, 2 3  U.S.C..\I..\. 219, 49 
C.1l.R. 8 (1974) (special court-martial resulting in a bad conduct discharge \\ hich the con’en- 
ing authority commuted to forfeiture of pay): .IlcLemore \ ,  Chafee. 20 C.S.C.\I..\. 680 (1970) 
(general court-martial not resulting in sentence sufficient for Article 66 revie\\ ); Thomas v.  
United States, 19 L~,S,C,~ l , . \ ,  639 (1970) (summary court-martial); ii’halen v. Stokes, I9 
U.S.C..LI..\. 636 (1970) (non-judicial punishment under .\rticle 1 5  for minor offenses); Hurt \-. 
Cooksey, 19 U.S.C..\I..\. 584,42 C.M.R. 186(1970)(administrativedecision upon reversal ofa 
court-martial conviction to award back pay only up to the date of expiration of enlistment); I n  re 
\\‘atson, 19 L-.S.C..\I..\. 401, 42 C.1I.R. 3 (1970) (non-bad conduct discharge special court- 
martial);Zn re Guadalupe, 18 U.S.C..\I..\. 649( 1969)(denial of request for hardshipdischarge); 
1lueller v.  Brovn ,  18 U.S.C..\I..\. 534, 40 C.3I.R. 2 4 6  (1969) (administrative denial of 
conscientious objector discharge application); Inre Taylor, 12 U.S.C.XI..\. 427, 3 1  C.1I.R. 1 3  
(1961) fJ.\Gs decertification of a judge advocate). 

628 
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of supervisory relief, and therefore its holding should not necessarily 
be read as excluding the possibility of granting such relief in cases over 
which the court does not possess ordinary review jurisdiction. 

Furthermore, the Supreme Court recently implied in Parisi v. 
Davidson l 1  that its cautionary reference to the Bevilacqua dicta in Noyd 
was not meant to preclude a more expansive interpretation of the ,411 
Writs Act. In Parisi, the Supreme Court considered a petition for 
habeas corpus from a military administrative discharge board’s al- 
legedly erroneous denial of a serviceman’s application for discharge as 
a conscientious objector. The  Court addressed the question of 
whether an extraordinary writ from COMA is available as one alter- 
nate source of relief which must be exhausted before such an individ- 
ual may petition the federal courts for a writ of habeas corpus. The 
Court noted that the proceeding under consideration involved a 
purely administrative ruling and, citing Snyder, stated that COM’4 is 
limited by statute to considering appeals from court-martial convic- 
tions only. But the Court then added, “Whether this conceptual 
difficulty might somehow be surmounted is a question for the Court 
of Military Appeals itself ultimately to decide. See United States v. 
Bevilacqua.” 112 

This renewed reference to Bevilacquu indicates that a less restrictive 
interpretation of the “in aid of jurisdiction” clause by COMA would 
be well-received. Before delineating a somewhat broader interpreta- 
tion of this clause, however, it is essential first to examine the Supreme 
Court’s construction of the ,411 Writs Act. 

111. FEDERA4L C O U R T  INTERPRETATION OF T H E  ALL 
WRITS ACT 

The present codification of the A11 Writs ;2ct applies to “the 
Supreme Court and all Courts established by ,4ct of Congress”; 1 1 3  

“ ‘ 4 0 5  U.S. 34 (1972). 
“*Zd. at 44 (citations omitted). 
‘ l S 2 8  U.S.C. 5 1651(a) (1970). For the text of the Act, see note 92supru. The All N‘rits Act 

dates back to two sections in the First Judiciary .4ct, .4ct of Sept. 24, 1789, ch. 20, 5 5  1 3 ,  14, 1 
Stat. 80, 81. Section 1 3  as carried forth in 5 2340f the Judicial Code of 191 1 ,  ch. 231 ,  § 234, 36 
Stat. 1156, authorized the Supreme Court to grant writs of prohibition or mandamus “in cases 
warranted by the principles and usages of law .” Section 14 as carried forth in 5 262 of the Judicial 
Code, ch. 231 ,  5 262, 36 Stat. 1162, authorized the Supreme Court, the courts of appeals, and 
the district courts to issue all writs not specifically provided for by statute “which may be 
necessary for the exercise of their respective jurisdictions, and agreeable to the principles and 
usages of law.” These two provisions were consolidated in 1948 under 2 8  U.S.C. § 165l(a). 

Section 1 3  and its successor, 5 234 of the Judicial Code, applied exclusively to the Supreme 
Court. Since they lacked an “in aid of jurisdiction” clause, the Supreme Court had on occasion 
treated these sections as independent grants of jurisdiction akin to the special supervisory 
jurisdiction exercised by the Court of King’s Bench at common law. See, e.g., Expurte Bradley, 74 
U.S. (7 Wall.) 364 (1868). In contrast, § 14 and its successor, 5 262 of the Judicial Code, had 
always been viewed, due to their “in aid of jurisdiction” requirements, as authorizations to grant 
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thus it applies to COhLA. Like other federal courts, COhL4 must 
f o l h  the Supreme Court’s interpretations of the A4ct.114 Unfortu- 
nately, the Supreme Court’s efforts to construe the .A11 \Vrits *Act have 
failed to define clearly the Act’s grant of pouer. In an effort to 
determine the -Act’s legitimate reach, the follou ing analysis M ill re- 
\ ieu the Supreme Court’s liberalization of the Act’s jurisdictional 
requirements, examine the cases M hich have developed the concept of 
supervisory u rits, compare the use of extraordinary M rits a t  common 
la\{ I{ ith the development of supervisory u rits, explore the public 
interest orientation of supervisory \\ rits, and finally, reconsider 
COMA’S restricted Lieu of its extraordinary M rits pou er under the 
All  \\ rits -Act. This discussion \ t i l l  attempt both to gauge the legiti- 
macy of COALA’s present course of action and to lay the groundu ork 
for arguing in Section 11’ for an expansion of C0hl .A’~ authority to 
grant extraordinary relief in cases not otheru ise M ithin its ordinary 
reviev jurisdiction. 

A. THE LIBERALIZATION OF JURISDICTIONAL 
REQ UIREMENTS 

The essential requirement of the LAll LVrits ;\ct is that the issuance 
of a u.rit be “necessary or appropriate in aid of [a court’s] jurisdic- 
tion.” 1 1 5  The  ambiguity of this standard has given rise to considerable 
judicial confusion.116 If narrowly construed, the requirement u,ould 

extraordinary relief only \\hen ancillary to a jurisdiction other\\ ise acquired by statute over a 
particular case. See pp. 63 1-34 infra. 

\\‘hen the 1948 revision applied the “in aid of jurisdiction” clause generally to all actions under 
the . i l l  \\.rits .Act, some jurists maintained that Congress had u ithdrawn the above-mentioned 
supervisory jurisdiction. See, e.g., La Buy v ,  Houes Leather Co., 3 5 2  U.S. 249, 260 (1957) 
(Brennan, J , ,  dissenting); In re Josephson, 218 F. 2d 174(lst Cir. 1954) (opinion of ChiefJudge 
Magruder). 

The Reviser’s So te  to the 1948 codification, however, reveals no intention to curtail any ofthe 
powers once possessed exclusively by the Supreme Court under 8 234 of the Judicial Code. The 
note states only that 0 234 was omitted because it was “unnecessary in view of the revised 
section.” H.R. Rep. No. 308, 80th Cong., 1st Sess., .4144-.4145 (1947). See 9 Moore, mpru note, 
94, at !I 110.26 n. I4  (considers “astonishing” the contention that the 1948 revision withdrew 
Supreme Court’s special jurisdiction under B 234 of the Judicial Code). Cf. Fourco Glass Co. v. 
Transmirra Prod. Corp., 353 L.S. 222, 2 2 7  (1957) (“No changes of law or policy are to be 
presumed from changes of language in the [I9481 revision unless an intent to make such changes 
is clearly expressed.” Fourco Glas was decided afterJosephson andLaBuy but dealt with a section 
other than All LVrits Act). The Supreme Court has never resolved this issue. Therefore, in using 
Supreme Court precedent to interpret the All Writs Act for application to COMA, it is 
important to bear in mind the distinction between these two components. Only Supreme Court 
cases n.hich deal with the authority ofthe courts ofappeals to issue writs or those which specify 8 
14 or its successor, P 262 ofthe Judicial Code, as the pre-1948 source ofextraordinary powers are 
appropriate for interpreting the extent of COMA’S Powers under the All \Vrits Act. 

*l4Cf: United States v.  S\vain, 10 U.S.C.M..\. 37,  27 C..CI.R. 1 1 1  (1958). 
” j28 U.S.C. 8 16jl(a) (1970). 
lBFor example, CO.ll.4’~ present interpretation of the ”in aid of jurisdiction” clause has been 

a matterof internal dispute. In his dissent in Collierv. United States, 19 U.S.C.M..4. 5 1  1, 517 ,  
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authorize courts to grant relief only when essential to the exercise of 
actual jurisdiction over a case. Through the years, however, the 
Supreme Court has rejected such a restricted view in favor of a more 
liberal construction. The result has been to mold the ,411 Writs Act 
into a flexible tool by which appellate courts can supervise the ac- 
tivities of lower tribunals. 

The first departure from the literal terms of the statute came when 
the Supreme Court approved the issuance of extraordinary writs in 
aid of past exercises of appellate jurisdiction.”’ As early as 1891, the 
Court in In re Washington Q Georgetown Railroad Co. issued a writ of 
mandamus to enforce a mandate that it had issued in an earlier stage of 
the litigation although the monetary amount in controversy on re- 
mand was no longer sufficient to meet the Court’s jurisdictional 
minimum. In the 1954case of UnitedStatesu. Morgan, 119 the Supreme 
Court went one step further and sanctioned the issuance of a writ in aid 
of a past exercise of jurisdiction under circumstances not amounting to 
the enforcement of its own prior mandate. Although the petitioner’s 
conviction had long become final and was immune from collateral 
attack under statutory modes of review,120 the Court held that the All 
Writs ,4ct would support the issuance of a writ of coram nobis to 
correct prejudicial errors not apparent in the evidence originally be- 
fore the trial court.121 

Another line of cases expanded the in aid of jurisdiction require- 
ment to cases only potentially within the jurisdiction of an appellate 

42 C.M.R. 113, 119 (1970), Judge Darden argued that a writ can only be said to “aid” the 
potential jurisdiction of the court if it is essential to prevent frustration of that jurisdiction. He 
considered the “frustration condition” to be a jurisdictional prerequisite to the grant of relief 
under the Act even though the Supreme Court had already rejected this position. See pp. 632-33 
infra. He continued to maintain this position each time the court was asked to consider a writ in 
aid of potential jurisdiction. See, e . g . ,  Petty v. Convening Authority, 20 U.S.C.M.A. 438, 443, 
43 C.M.R. 278, 283 (1971) (dissentingopinion). Judge Darden’s position is similar to that taken 
by Chief Judge Magruder concerning the issuance of writs in federal practice. See, e .g . ,  In re 
Josephson, 218 F.2d 174, 177-80 (1st Cir. 1954). 

In contrast, the other All Writs Act requirement that a writ be “agreeable to the usages and 
principles of law,” 28 U.S.C. 5 1651(a) (1970), has engendered few problems. Although it 
technically incorporates extraordinary writ practice under the common law, United States v.  
Hayman, 342 U.S. 205 (1952), the courts have taken the latter requirement to imply little more 
than the usual rule that they mun, as in all matters, follow their own precedents. 

“‘This involved the same concept followed by COMA in United States v. Frischholz, 16 
U.S.C.M.A. 150, 36 C.M.R. 306 (1966), when in the aid of a past exercise of jurisdiction, the 
court proclaimed its authority to grant relief under the All Writs Act. See p. 625 supra. 

11s140 U.S. 91 (1891). 
“’346 U.S. 502 (1954). 
lzuld. at 504. Since petitioner was held to be no longer in custody under his federal conviction 

and sentence, he was not eligible for statutory habeas corpus or statutory coram nobis relief 
under 28 U.S.C. 5 2255 (1970.) 

lZ1 In dissent. lustice Minton ioined bv three otheriustices noted that the effect of the decision 
was to authorize;elief in aid ofajurisdickon which had been completely “exhausted.” 346 U.S. 
at 515. 
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court.122 In McClellun v. C ~ r l a n d , ’ ~ ~  the Supreme Court ruled that a 
court of appeals could grant interlocutorv relief in order to reverse a 
trial judge’s illegal stay of proceedings pending the outcome of litiga- 
tion in a state court. The Supreme Court conditioned its ruling, 
however, upon a s h o u h g  that the \\.rit \\.as necessary to prevent the 
illegal act from depriving the appellate court of an opportunity to 
revie\\. the case a t  some point in the future.124 T\\.o decades later in Ex 
parte United States, 1 2 5  the Court held that potential discretionary 
jurisdiction, as opposed to a jurisdiction \i.hich arises automatically 
upon the request of the accused, \\.as sufficient to support extraordi- 
nary relief.’26 The  Court continued to limit the use of such relief to 
situations \\.here issuance \\.as necessary to prevent an illegal act by a 
trial judge \\.hich could th\\.art the eventual attachment of appellate 
jurisdiction over the particular controversy in question.’27 

Gradually, the Supreme Court relaxed this “frustration of jurisdic- 
tion” requirement for extraordinary relief. In Adumsv. United States ex 
rel. McCann,12* the Court suggested for the first time that the phrase 
“necessary for the exercise of , , , jurisdiction”129 did not mean 
necessary to pre\.ent frustration of jurisdiction. 130 Ho\t.ever, since 

‘22This  iniolved the same concept follo\ved by CO1l.A in Gale v ,  Lnited States. 1-  
L.S.C.11..\. 40, 37 C.1l.R. 304(1967), \\.here thecourt announced its readiness tu inter\ene in 
a pending court-martial. See p. 627 supra. 

‘ 2 3 2 1 i  U.S. 268 (1910). 
Iz4Id. at 280. 
’ 2 5 ! 8 7  C.S. 241 (1932). The  go\-ernment sought a nr i t  of mandamus directly from the 

Supreme Court to compel a district court judge to issue a bench arrant so that the prosecution 
of an indicted defendant might begin. 

’“Direct appellate revien of the district judge’s decision lay in the court of appeals: the 
Supreme Court had only discretionary jurisdiction on petition for a statutory \I rit of certiorari. 
In holding that this discretionary jurisdiction \vas sufficient to support issuance of a \\ rit, the 
Court rejected itscontrary holdingin t\voearliercases,Inre 1lassachusetts. 19: U.S. 482(1905). 
and In re Glaser, 198 U.S. 171  ( I Y O j ) ,  287  U.S. at 247. 

‘“Id. at 246 .  In this case, the issue \vas \vhether a district court judge could refuse to issue a 
bench \\arrant after a Grand Jury had returned an indictment. The  Supreme Court took 
jurisdiction under the .\I1 \\‘rits .\ct on the government’s sho\ving that the Court’s potential 
jurisdiction nould be thnarted since the person indicted might never have been arrested and 
brought to trial. .As a result, the appellate court \\auld never have had an opportunity to revieu 
the con! iction \\ hich might have resulted. 

l Z 8  3 17 U.S. 269, 2 i 3  (1943). The  court of appeals had granted a \I rit of common la\\ habeas 
corpus under the .-\I1 \Vrits .\ct in a case over \vhich it had already acquired “actual” jurisdiction 
through the petitioner’s filing of a formal appeal. Seeing obvious merit in the indigent 
petitioner’s case, the court of appeals did not require him to undergo the hardship of prosecuting 
his formal appeal to completion but instead overturned his conviction on this petition for the 
\\ rit. O n  certiorari, the Supreme Court held that the appellate court did not abuse its discretion 
in granting extraordinary relief but reversed on the merits. 

lZgUnder 5 262 of the Judicial Code of 191 I ,  ch. 2 3 1 .  5 262, 36 Stat. 1162, the version of the 
.\I1 \Vrits .\ct in effect at that time, courts could issue all writs “which may be necessary for the 
exercise of their respective jurisdictions.” Under the present codification, courts may issue al l  
lrrits “necessaryoruppropriute in aid oftheir respective jurisdictions. . . .” 28 U.S.C.  § I65 l(a) 
(1970) (emphasis added). 

130 317  U.S. at 2 7 3 .  The  Court obseried that “[a] Circuit Court of Appeals is not limited to 

632 



19751 SUPERVISORY WRITS FROM USCMA 

Adams involved a writ issued in aid of jurisdiction which had already 
attached, the Court’s comment could not immediately be applied to 
situations involving only potential jurisdiction. Continuing the 
liberalizing process in Ex partePeru, 131 the Court totally removed the 
“frustration condition” from its own authority to grant extraordinary 
relief in cases over which it possessed only potential jurisdiction. 
However, the holding could not be applied to situations involving the 
potential jurisdiction of other courts covered by the i\ll Writs Act 
because the Supreme Court partially relied upon its exclusive power 
under section 2 34 of the Judicial Code of 191 1 Finally, in the 1943 
case of Roche v.  Evaporated Milk Association,’33 the Court held that 
possible frustration of jurisdiction was not a necessary prerequisite to 
a court of appeals’ granting extraordinary relief in a case involving 
only potential jurisdiction. Citing Adams, the Court characterized the 
frustration condition as merely one “[clonsideration . . , of impor- 
tance” which a court of appeals should take into account when decid- 
ing whether extraordinary relief is warranted in a particular case. 13* 
?rlthGugh the practical effect of Roche was to retain the frustration 
condition as a rule of propriety 135 governing appellate discretion to 
grant extraordinary relief, the decision did imply that the restraint 
was judicially created and could be changed by the Supreme Court. 

issuing a [common law] writ of habeas corpus [under the h l l  Writs Act] only when it finds it is 
‘necessary’ in the sense that the court could not otherwise physically discharge its appellate 
duties.” Id. 

1 3 1  318 U.S. 578 (1943). Claimants had filed a libel in district court against a vessel which 
claimed immunity from suit by virtue of Peruvian government ownership. Although the State 
Department officially recognized Peru’s claim, the district judge refused to honor it and pro- 
ceeded with trial. The  Peruvian government bypassed the court of appeals and sought an 
interlocutory writ directly from the Supreme Court. Although its potential jurisdiction was not 
threatened, the Court issued the writ directly to the district court noting that the “public 
importance and exceptional character” of the case required immediate action. Id. at 586. See also 
United States Alkali Export Ass’n v .  United States, 325 U.S. 196 (1945); DeEkers Consolidated 
Mines, Ltd. v. United States, 325 U.S. 212 (1945). 

I3*Ch. 231, P 234, 36 Stat. 1156. See note 1 1 3  mpra. 
13:319 U.S. 21 (1943). The court of appeals had granted a writ of mandamus to compel 

reinstatement by a district judge of the defendant’s plea in abatement to an antitrust indictment. 
The case had not yet come within the appellate court’s actual jurisdiction nor did the action of the 
trial judge tend to frustrate appellate review. 

1341d, at 26. In reversing, the Court made it clear that the flaw in the appellate court’s decision 
\vas not lack of jurisdiction to issue the writ, but only improper exercise of its discretion. Id. at 
25-26. 

135.\ rule of propriety is distinct from a jurisdictional prerequisite. The latter is, of course, 
founded upon statute and therefore represents the minimum restriction placed upon a court’s 
ability to act. A rule of propriety, however, is a judicially created standard which governs a 
court’s exercise of discretion under a jurisdictional statute. See Bell, Tbe Federal Appellate Courts 
andtheAl1 WritsAct, 23 Sw. L.J. 858, 860(1969)[hereinaftercited asBe111. Acourtwhichacts in 
violation of a rule of propriety does not necessarily exceed its powers under the statutory grant of 
jurisdiction but may still be guilty of an abuse of discretion. Under the All Writs .4ct, the rules of 
propriety function to confine a court’s exercise of “extraordinary” power to situations requiring 
“extraordinary” action. 
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.cifter a flurry of cases suggesting the possibility of such change, 1 3 6  the 
Court in La Buy z’. Howes Leather Co. 1 3 ’  finally upheld the grant of a 
M rit by a court of appeals under circumstances posing no threat to 
potential jurisdiction. 

In La Buy a district judge had referred t u  o antitrust cases to a master 
over the objections of all parties. Federal Rule of Civil Procedure 5 3(b) 
clearly permitted a district judge to refer a complex case in an excep- 
tional situation and left the determination of the requisite exceptional- 
ity to the judge’s discretion. Finding an abuse of this discretion, the 
court of appeals granted a u rit of mandamus directing the trial judge 
to hear the case himself.’38 O n  certiorari to the Supreme Court, Judge 
La Buy argued that the court of appeals had no pov er to issue the v rit 
since the disputed reference did not tend to frustrate appellate re\ ieu . 
The Supreme Court acknou ledged that Judge La Buy’s order could 
have been re\ iev ed on appeal from final decision, but cited Roche and 
rejected La Buy’s argument: 

The  question of naked power has long been settled by this court. 
. . . Since the Court of Appeals could a t  some stage of the 
proceedings entertain appeals in these cases, it hasfou er in proper 
circumstances as here, to issue wri ts  of man amus reaching 
them. 139 

The Court then paid lip service to the traditional notion that man- 
damus could issue only to correct a “clear abuse of discretion or 
‘usurpation of judicial pov.er’.’’ 140 ;ilthough the disputed reference 
a’as clearly u ithin Judge La Buy’s pov er, the Court purported to find 
an abuse of discretion and upheld the grant of the M rit. 

Had the reasoning in La Buy ended there, the decision’s significance 
Lvould have been limited to liberalizing thz in aid of jurisdiction 
requirement of the . i l l  it’rits Act. Read this nay ,  La Buy clearly 
authorizes an appellate court inferior to the Supreme Court to grant 
extraordinary relief in aid of potential jurisdiction in certain circum- 
stances even in situations kvhere relief is not essential to prevent 
frustration of that jurisdiction. The truly significant aspect of this 
decision, hov ever, \vas the Court’s invocation of a concept n.hich it 
termed “supervisory control.” 

136See, e.g., Parr \ .  United States, 35 1 U.S. 5 1 3  (1956); Banker’s Life & Cas. Co. \ .  Holland, 

1 3 ’ 3 5 2  C.S. 249 (1957). 
1 3 8 H ~ ~ e s  Leather Co. \ ,  La Buy, 226 F.2d 703 ( i th  Cir. 1955). 
139352  U.S. at 2 5 5 .  
I4OId, a t  2 5 7 .  

346 C.S. 379 (1953). 
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B. THE CONCEPT OF “SUPERVISORY WRITS” 
La Buy made a qualitative as well as a quantitative leap in extraordi- 

nary writ theory by suggesting that lower appellate courts should and 
do exercise a supervisory function in the federal judicial system: “We 
believe that supervisory control of the District Courts by the Courts of 
-4ppeals is necessary to the proper judicial administration in the 
federal system.” 141 The  impetus for the Court’s important remark 
may have sprung in part from the specific circumstances of the case, 
particularly the fact that the evidence of Judge La Buy’s alleged abuse 
of discretion was far from overwhelming. The  Supreme Court at- 
tempted to supply evidence of such an abuse by likening the situation 
in La Buy to two earlier cases, Los Angeles Brush Corp. v .  James 142 and 
McCullough v .  Cosgrave, 143 where the Court granted writs preventing 
the reference of patent cases to masters without a showing of the 
requisite exceptional circumstances. In both cases, however, the ref- 
erences were made pursuant to a prior agreement among the judges of 
the district to refer all antitrust cases to masters regardless of their 
exceptionality. The  agreement, therefore, amounted to a nullification 
of the federal rule. In La Buy no such agreement, either express or 
implied, existed. Undaunted, the Court purported to find a similarity 
insofar as references by district judges had become an “all too com- 
mon” practice which had invoked adverse comment from the court of 
appeals. 144 Thus,  despite the attempted justification in traditional 
terms, the Supreme Court’s apparent intention was to permit an 
inferior appellate court to exercise supervisory control over lower 
courts to discourage the use of references in future cases. 

& h i d e  from discussing Los Angeles Brush and McCullough, the Court 
did not explain the term “supervisory control.” Since Congress has 
not granted a common law supervisory jurisdiction145 to the federal 

1411d. at 259-60 (emphasis added). 
14* 272  U.S. 701 (1927) (original grant of mandamus by the Supreme Court under successor 

version of !3 1 3  of the First Judiciary .4ct). See note 1 1 3  supra. 
143 309 U.S. 634 (1940) (original grant of mandamus by the Supreme Court per curiam). See 

note 142 supra. 
1 4 4 3 5 2  U.S. a t  2 5 8  (citing Krinsley v. United Artists Corp., 2 3 5  F.2d 2 5 3 ,  2 5 7  (7th Cir. 

1956)). 
145 At common law an appellate court had an inherent power under its supervisory jurisdiction 

to prevent injustice by intervening in cases pending before lower courts or to grant relief in cases 
not otherwise reviewable under statute. 1 W. Holdsworth, HISTORY O F  T H E  ENGLISH 
L.AW 226 (7th rev. ed. 1956) [hereinafter cited as Holdsworth]. An exercise of supervisory 

jurisdiction is distinct from an exercise of supervisorypower in that an appellate court invokes its 
supervisory power to support a decision in a case already before it under ordinary statutory 
jurisdiction. See note 63 supra. 

Federal courts of appeals occasionally refer to what they incorrectly call their “supervisory 
jurisdiction” when issuing a writ to an inferior court. In such cases, the court in fact has merely 
invoked power to issue a writ under the All Writs Act in aid of actual or potential jurisdiction 
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appellate the Court clearly did not intend to imply that the 
courts of appeals possessed such jurisdiction. In order to understand 
the function suggested by the Court’s enigmatic reference to “super- 
visory control,” it is helpful first to consider the circumstances under 
\x.hich common lan. courts once granted “supervisory u’rits.’’ 14’ 

C. EXTRAORDINARY WRITS: A COMPARISON OF COMMON 
LAM’ A N D  FEDERAL COURT CONCEPTS 

In England all of the extraordinary or prerogative \vrits originated 
in the Court of King’s Bench.148 The  w.rits of mandamus and cer- 
tiorari Lvere the means by M.hich King’s Bench carried out its respon- 
sibility to supervise the administration of justice in the lon.er 
courts.149 The broad concern for the public interest inherent in a 
court’s decision to grant mandamus or certiorari 150 distinguished 
these supervisory w.rits from the institutional conflicts uhich gave rise 

over the particular matter before it. See, e.g., Smith v.  Katzenbach, 3 5 1  F.2d 810 (D.C. Cu.  
1965); United States L .  United States Dist. Ct., 238 F.2d 713 (4thCir. 1956),cert. deniedsubnom.. 
Valley Bell Diary Co. v.  United States, 3 5 2  C.S. 981 (1957). 

lPeThe Supreme Court, however, may be an exception. See note 113 supra. 
14’.\ “supervisory writ,” as the term is used in this .\rticle, is not necessarily issued under 

a supervisory jurisdiction, see note I45 supra, but may be granted in aid of a statutory juris- 
diction. .\ supervisory writ connotes that type of extraordinary reliefgranted when an appellate 
court proceeds by means of a \vrit to carry out its unique responsibility to “supervise” the 
administration of justice. The  result accomplished by a supervisory writ issued in a case not 
then before the court is, therefore, similar to the result accomplished by an exercise of super- 
visory power in a case already before the court. 

l P 8  1 F. Pollock & F. Maitland, T H E  HISTORY OF E S G L I S H  L.iLV 150-51 (2d rev. ed. 
1959) [hereinafter cited as Pollock & Maitland]. .\ writ was “prerogative” because it issued at the 
behest of the King, himself theoretically a judge on the Court of King’s Bench, to protect royal 
interests. de Smith, The Prerogative Writs, 1 1  C.I.LIB. L. J. 40, 56 (1953) [hereinafter cited as de 
Smith]. 

14’ Professor Jaffe has traced the functional origin of these tu o w.rits: ”In granting certiorari 
and mandamus, Chief Justice Holt said in 1700: ‘[SI0 court can be intended exempt from the 
superintendency of the King in this court . . . .’ Lord Coke, who appears to have invented 
mandamus, if not out of whole cloth then at least out of a fe\v rags and tatters, asserted King’s 
Bench jurisdiction ‘so that no LVrong or Injury, either Publick or Private, can be done, but that 
it shall be reformed or punished by due Course of Law..’ Lord Slansfields claims for the u rit 
were no less grandiose: ‘It was introduced to prevent disorder from a failure of justice and defect 
of the police. Therefore it ought to be used upon all occasions u here the lau has established no 
specific remedy, and where in justice and good government there ought to be one.’ ” L. Jaffe, 
JLDICI.\L C O S T R O L  OF .\D.CIINISTR.\TIVE A C T I O S  462 (.\b, Stu. Ed. 1965) (cita- 
tions omitted) (emphasis added by Jaffe) [hereinafter cited as Jaffe]. See alm Jaffe & Henderson, 

Judicial Review and the Rule of Law: Hisrorisal Origins, 7 2  L. Q. REV. 345 (1956). 
‘50.\t early common law, the writ of certiorari was demandable in criminal cases as of right 

only by the crown. I Holdsu,orth, supru note 145, at 228.  Furthermore, in revie\$ of a criminal 
case by supervisory certiorari the only factor subject to scrutiny is the external validity of the 
record including both the sufficiency of the charges and the apparent jurisdiction of the trial 
court. Id. at 213. I O  Holdsworth, supra note 145, at 244 (1st ed. 1938). This limited scope of 
review arises from the theoretical basis of the supervisory function itself-the notion that a 
supreme court possesses the inherent power to preserve the integrity of the judicial system 
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to the other prerogative writs.151 In deciding whether to exercise 
discretion to issue a supervisory writ, a court would weigh the public 
significance of the case against the purely private interest of the 
petitioner. 1 5 2  

As the political conflicts which had nourished the growth of the 
prerogative writs at common law gradually disappeared, however, 
the distinction in availability among various writs also faded. The  
weighing of the public interest in the decision to grant mandamus and 
certiorari became less pronounced as the issuance of writs to correct 
technical “excesses” of jurisdiction grew more p r e d i ~ t a b 1 e . l ~ ~  Both 
writs were applied in circumstances more varied than before. Cer- 
tiorari, for example, became available not only to correct specific 
excesses of jurisdiction but also to conduct a general revieu. of the 
record both as to questions of law and the sufficiency of the evi- 

against the blatant abuses of its officers. This integrity suffers when the proceedings fail to 
present even an external appearance of legality. Thus, a writ will issue to remedy such an 
apparent abuse of jurisdiction in order to preserve the public image of justice. Conversely; 
review that went beyond the external validity of the record would not as directly tend to preserve 
this integrity and would inure primarily to the benefit of the individual petitioner. Supervisory 
certiorari, therefore, is unavailable in such a case, which falls more appropriately within the class 
intended to be governed by statutory modes of review. 

The writ of prohibition, for example, originated during the conflict between the ecclesias- 
tical and the common law courts and was used to protect the royal courts from the former’s 
overzealous assertion of power. 1 Pollock & Maitland,supru note 148, at 129, 250-51, 479. It was 
later used to stem the rising power of the courts of admiralty. de Smith, supra note 148, at 49. 
Similarly, King‘s Bench utilized habeas corpus to extend the jurisdiction of common law courts 
at the expense of admiralty courts and the Chancery by releasing royal subjects who had been 
confined illegally. 9 Holdsworth,mpru note 145, at 108-25 (3rd ed. 1944). The writ oferror coram 
nobis served to enhance the King’s position as the “fountain of justice” under the common law. 1 
h‘. Blackstone, COMMENTARIES *266, as against other courts by relieving manifest injus- 
tice apparent from facts outside the record of trial. 1 Holdsworth, supra note 145, at 224. The 
writ forced a return of the record to the trial court for appropriate action in light of the facts not 
brought out at the original trial. See 28 S T .  J O H N ’ S  L. REV. 295 (1954). 

lS2See Jaffe, supra note 149, at 462-64. The same public interest notion operated in the 
Supreme Court’s decisions to grant extraordinary relief inExpurte Cnited States, 287 L.S. 241, 
248-49 (1932) andExparte Peru, 318 U.S. 578, 586(1943). See pp.632-33supra. ‘IVrits such as 
prohibition or habeas corpus would be granted as a matter of right where a petitioner had 
established that proper grounds existed for exercise ofthe King’s prerogative. See de Smith,supra 
note 148, at 44, 55. ,Mandamus and certiorari, however, were never issued as a matter of right; 
their issuance lay totally within the discretion ofthe issuing court. A court would always refuse 
to issue mandamus or certiorari where the injury to the public from its grant would outweigh the 
value to the petitioner. 

The public interest factor also governs the discretionary grant of statutory certiorari by the 
Supreme Court. According to ChiefJustice Taft, “[Ilt is very important that we be consistent in 
not granting the writ of certiorari except in cases involving principles the settlement of which is 
of importance to the public as distinguished from that of the parties, and in cases where there is a 
real and embarrassing conflict of opinion and authority between the circuit courts of appeal.” 
Layne & Bowler Carp. v. \Vestern Well Vv:orks, Inc., 261 U.S. 387, 393 (1923). See NLRB v. 
Mexia Textile Mills, Inc., 339 U.S. 563n 572-74 (1950) (Frankfurter, J . ,  dissenting). 

153During the .Age of Reform in nineteenth century England, certiorari, mandamus, and 
prohibition became available for a wide variety of purposes including the examination for 
validity of local laws and ordinances, corporate actions, and administrative decisions. 14 
Holdsworth, s u p  note 145, at 244-49 (1st ed. 1964). 
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dence.’j4 Thus,  it is not surprising that a doctrine of supervisory 
certiorari never arose in the federal system. 1 5 j  

The federal courts, of course, are not creatures of the common la\\ ; 
they possess only the jurisdiction conferred upon them by Congress in 
accordance LL ith the Constitution. The common l a M  11 rit of certiorari 
available under the A\ll \Vrits . k t  retained a very limted function 
unrelated to supervision. Similarly, supervisory mandamus never 
acquired an indentity in the federal courts distinct from that of tradi- 
tional mandamu~. ’~’  Therefore, \+.hen the term supervisory man- 
damus \vas used in La Buy, the Court could have meant nothing more 
than traditional mandamus.’58 Hoxever, the fact that La Buy ap- 
proved for the first time the use of a nr i t  by a court of appeals in a 
unique situation ‘ jg suggests a contrary conclusion. Professor Aioore 
reads La Buy as establishing a ne\\ category of “supervisory man- 
damus” \those exercise is regulated by a set of propriety standards 
distinct from those governing traditional mandamus. 

154 14 .\M. JUR.  2d Certiorari 0 2 (1964). Under the common law as inherited in many states. 
however, mandamus and certiorari did continue to function in a supervisory capacity. Some 
states incorporated the concept of supervisory control by the highest court into their state 
constitutions. See Annot. ,  1 1 2  A.L.R. 1 3 5  1 (1938). Other states maintained the same concept as 
part of the common la\v. In states of both categories, certiorari still remains the primary means 
by which the Supreme Court can review. the legality of any judicial act of a lesser tribunal when a 
statutory mode of revie\\ is unavailable. 

155  Congress never specifically authorized the federal courts to grant common la\! certiorari 
except under the All LVrits .\ct in aid of a jurisdiction otheru.ise granted. The courts of the 
District of Columbia functioned originally as common la\v courts of general jurisdiction, 
however, and thus could issue the Lvrit as an original matter, althoughcommon la\\ certiorari fell 
into disuse following the Supreme Court’s decision in Degge v.  Hitchcock, 229 U. S. 162 (I91 3) 
(Postmaster General’s order after hearing barring the use of the mails held not revie~vable on 
common law certiorari). The Second Circuit thereafter hinted that supervisory certiorari might 
be available to revie\v the external validity of draft board proceedings, see .ingelus v. Sullivan, 
246 F. 54(2d Cir. 1917), butthis suggestionwasneveradopted bythecourtsofappeals.See, e.g., 
Drumheller v. Berks County Local Bd. S o .  I ,  130 F.2d 610 (3d Cir. 1942). 

1 5 6 C o m m ~ n  law certiorari has most often been utilized where review by statutory \\.rit is 
unavailable either because a lo\ver court erroneously denied leave to appeal, see, e.g., Steffler v .  
United States, 3 19 U. S. 38 (1943), because the case was never technically “in” a court of appeals 
from which a case could be taken to the Supreme Court, see, e.g., House v. Mayo, 324 U.S. 42 
(1945), or in order to bring the entire record of a proceeding before a court so that it might more 
effectively consider a petition for extraordinary relief,see, e.g., DeBeers Consol. .Mines v.  United 
States, 325 U.S. 2 1 2  (1945). These functions are unrelated to supervision in that they primarily 
benefit only the petitioner and do not have the public interest orientation inherent in the super- 
visory function. See pp. 639-41 infra. 

1 5 7  However, courts have sometimes incorrectly referred to the grant of traditional mandamus 
against an inferior court by an appellate court as an example of “supervision.” See, e.g., I n  re 
Josephson, 218 F.2d 174, 179 (1st Cir. 1954). 

‘”E.g. ,  Doble v. United States Dist. Ct . ,  249 F.2d i34, 735 (9th Cir. 1957); 3lassey-Harris- 
Ferguson, Ltd. v.  Boyd, 242 F.2d 800, 803 (6th Cir. 1957). 

ls9La Buy was the first time that the Supreme Court upheld the grant of a writ by a court of 
appeals in aid of potential jurisdiction to remedy a situation which did not tend to thwart the 
appellate court’s exercise of jurisdiction. See p. 634 supra. 

‘“See 9 Xfoore,supra note 94, at E 110.26-.28 (1970). Seeaho Belcher v. Grooms, 406 F.2d IS, 
16 n.3 (5th Cir. 1968). But see LVright, TheDoubrful Omniscience ofAppellate Courts, 41 . M I S S .  L. 
REV. 751, 771-80 (1957) (fears that a concept of “supervisory mandamus” might be used to 
circumvent the final decision rule). 
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D. 
X recent analysis of the All Writs ,4ct seeks to resolve these conflict- 

ing conclusions by interpreting La Buy to authorize a form of man- 
damus broader in scope than traditional mandimus but still suffi- 
ciently circumscribed so as not to allow courts of appeals an unre- 
strained review of interlocutory rulings by district courts. 16’ Accord- 
ing to this theory, supervisory mandamus would issue against a judge 
in a particular case to correct an instance of a “significant erroneous 
practice” commonly engaged in by trial judges. 162 For supervisory 
mandamus to issue, the practice in question need not constitute an 
abuse of discretion or usurpation of power as required under tradi- 
tional standards of propriety. Rather, the practice need be only of 
such magnitude as to affect adversely the administration of justice in 
future trials should it continue unchecked. 163 

According to this theory, La Buy can also be read to authorize a 
practice of “advisory mandamus” designed to settle “novel and impor- 
tant” questions of law arising during trial on the disputed rulings of 
the trial judge.164 Under this analysis, a writ may issue to decide such 
questions whenever the following factors are present: (1) when the 
same novel question is likely to arise soon in other trials, thereby 
increasing the usefulness of an immediate instructive decision; (2) 
when a likelihood exists that the trial judges in those other cases may 
enter an erroneous decision because the basic issue remains unsettled 
at the appellate level; and ( 3 )  when the alternative of awaiting resolu- 
tion on the matter of ordinary appeal is unsatisfactory, either because 
the question is of a type difficult to reach on appeal or  because the 
unsettled state of the legal question would cause prejudice in the 

A PUBLIC INTEREST THEORY OF SUPERVISORY WRITS 

Ie1Note, Supervisory and Advisoq Mandamus Under the All  Writs Act, 86 HARV. L. REV. 595 
(1973) [hereinafter cited as Supervisory Mundamus]. The Note does not deal with the “in aid of 
jurisdiction” clause of the All Writs Act in the manner in w hich it arises in this Article. Since a 
final judgment in any case in a lower federal court is ultimately reviewable in some federal 
appellate court, the Note assumes for purposes of its analysis that the jurisdictional requirement 
has been met through the existence of potential jurisdiction. See id. at  596- n.7. 

1e21d. at 610. 
Ie3Id. at 610-11. 
le41d, at 61 1. The Note cites two lower court cases which have invoked La Buy to support 

“advisory” uses of mandamus. Id. at 61 3 11.76. In .4tlass v. Miner, 265 F.2d 312 (7th Cir. 1959), 
affd, 363 U.S. 641 (1960), decided two years after La Buy, the Seventh Circuit granted 
mandamus compelling a trial judge to revoke an oral discovery order in an admiralty case. The 
court found that this order, made pursuant to a local rule of court, involved a “fundamental 
procedural question” the resolution of which would “affect procedure in all admiralty proceed- 
ings.” 265 F.2d at 3 13 .  .4 decade later, the Fifth Circuit in SEC v. Krentzman, 397 F.2d 5 5  (5th 
Cir. 1968), utilized La Buy in a similar manner. In a corporate reorganization proceeding, the 
SEC moved the district court for permission to cross-examine witnesses and to introduce 
evidence at the bankruptcy hearing. The district judge denied the motion under an erroneous 
interpretation of the Bankruptcy Act. Proclaiming the need for a rapid resolution of this issue of 
first impression, the court of appeals cited La Buy and issued the writ. 
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interim.’65 This theory is supported by tnm decisions since La Buy in 
n.hich the Supreme Court suggested that the grant of a n.rit to settle 
neu. and important questions of lav. is an appropriate exercise of an 
appellate court’s duty of supervision under proper circumstances. 1 6 6  

‘6sSuprcisory ,Wandamus, supra note 161, at 61 1- 12. 
lB6Id .  at 613, 622. In Schlagenhauf v.  Holder, 379 U.S. 104(1964), the district judge ordered 

the defendant in a negligence action to submit to a physical examination pursuant to Rule 3 5  of 
the Federal Rules of Civil Procedure u hich authorizes the judge to order such a test for “good 
cause” \\hen a physical condition is “in controversy.” .ilthough the constitutionality of the rule 
as applied to a plaintiff had long been established, the defendant attacked the order on constitu- 
tional and statutory grounds and further asserted that the requirements of “good cause” and ”in 
controversy” did not exist. Denying his petition for a vr i t ,  the court of appeals upheld the 
constitutionality of the rule hut did not reach his alternate contention because his petition did not 
allege a ”usurpation of pouer” as required by traditional mandamus doctrine. In affirming the 
denial of the \\ rit, the Supreme Court agreed that the constitutional issue presented a question 
for traditional mandamus. Howet-er, the Court remanded the defendant’s alternate contention 
to the court of appeals stating that as long as the case \vas already before the court on a traditional 
pover question, the court of appeals should have decided the second issue “to avoid piecemeal 
litigation and to settle neu and important problems.” 379 U. S at 1 1  3 .  

.llthough this holding authorized an appellate court to employ mandamus in an ad\-isory 
capacity, the decision seemed to condition a court’s authority to do so upon the fortuitous 
existence ofa traditional mandamus question in the same case. Nevertheless, the So te  cites three 
circuits u hich have read Schlagenhauf to authorize advisory mandamus despite the lack of a 
traditional mandamus question. Supervisory Mandamus, supra note 161, at 61617 .  See United 
States v.  Hughes, 413 F.2d 1244 (5th Cir. 1969), vacared as moot rub nom. United States v.  
Gifford-Hill-;\merican, Inc., 397 C .S .  93 (1970) (writ granted to reverse pretrial order thereby 
deciding the “neu issue” of v hether Rule 16 of the Federal Rules of Criminal Procedure 
permitted the blanket discovery of statements made by witnesses to a grand jury); United States 
v.  United States Dist. Ct . ,  444 F.2d 651 (6thCir. 1971),aj’d, 407 U.S. 297(1972)(courtdenied 
government’s petition for mandamus but revieu,ed the ”great issue” of first impression raised by 
theuarrantless uiretappingofdomestic subversives);Znre Ellsberg, 446 F.2d954( 1st Cir. 1971) 
(court denied relief but revieu ed merits of first impression claim that defendants had standing in 
a removal proceeding to force the government to disclose uhether it had used evidence obtained 
from illegal wiretaps to procure the indictment). Butsee Xfiller v.  United States, 403 F.2d 7 7  (2d 
Cir. 1968) (traditional power question considered to he essential under Schlagenhauf before an 
ancillary issue of first impression could he reached on the mandamus petition). 

The second Supreme Court case cited by the Sore  was \Till v ,  United States, 389 U.S. YO 
(1967). the Court’s only other comment on the use of supervisory mandamus. There, the 
defendant in a criminal case filed a discovery motion Lvhich the government argued u as not 
within the judge’s pouer to grant. \Then the judge net-ertheless granted the motinn, the 
government  obtained a u rit of mandamus from the court of appeals overturning the motion. 
On certiorari, the Supreme Court reversed finding no “usurpation of pmver” under the tradi- 
tional mandamus doctrine. The government had contended that the judge’s conduct \vas 
representative of a “pattern of manifest noncompliance Lvith the rules governing federal criminal 
trials” and thus was a proper subject u n d e r h  Buy for an exercise of supervision by the court of 
appeals. Id. at 99. The Court acknowledged that it had “recognized inLaBuy that the familiarity 
of a court of appeals with the practice of the individual district courts u ithin its circuit \\as 
relevant to an assessment of the need for mandamus as a corrective measure.”Zd. at 96. But the 
Court then noted its disfavor tot\ ard government appeals in criminal cases u.here speedy trial 
guarantees applied and \There a history of congressional limitation upon the government’s right 
of appeal reflected deference to double jeopardy considerations. Furthermore, the record failed 
to disclose any evidence of a persistent evasion of the rules and the court of appeals in its 
unreported opinion failed to “supply a reasoned justification” for its action. Under these 
circumstances, a “mandamus from the blue” could not possibly serve “a vital corrective and 
didactic function” and thus the Court concluded that the case u as not appropriate for supervis- 
ory relief. Id. at 10;. 
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*Although this interpretation of La Buy discusses supervisory and 
advisory mandamus as two distinct concepts, these functions of man- 
damus actually represent two aspects of a single “supervisory man- 
damus” under the common law theory as amplified in this Article. As 
noted above, the primary beneficiary of an exercise of supervisory 
mandamus at common law is not an individual litigant but a particular 
judicial or governmental interest furthered by the grant of relief.167 
This public interest orientation is also apparent under the concept of 
supervisory mandamus derived from La Buy. The  rationale for cor- 
recting a “significant erroneous practice” of trial judges is to improve 
the overall quality of the judicial system. If the judge’s error was not 
common but affected only the case then before him, a supervisory writ 
would be improper because no public benefits would flow from an 
interruption of the normal appeal process. The exercise of advisory 
mandamus as derived from LaBuy has a similar public interest orienta- 
tion. Advisory mandamus advances the integrity of the legal system 
by using a current case to settle vexing legal issues in order to ensure 
the just and efficient resolution of future cases. Thus, the concepts of 
supervisory and advisory mandamus derived from La Buy merely 
represent two forms of supervisory relief under the “public interest 
orientation” theory as derived from the common law. 

The issuance of either form of supervisory relief involves a further 
relaxation of traditional standards of propriety which ordinarily re- 
strict a court’s discretionary grant of extraordinary writs. In large 
part, these standards are forged in deference to the final decision rule, 
which requires that only final judgments of a trial court can be 
reviewed by an appellate court.Iss This rule reflects the public inter- 
est in an orderly and efficient legal system which preserves the integ- 
rity of each stage of the statutory review process from trial to final 
a ~ p e a 1 . l ~ ~  The traditional standards of propriety function to prevent 
wholesale circumvention of the final decision rule by ensuring that 
extraordinary relief will issue only in extraordinary situations.’ 70 

IB7See pp. 636-37 supra. 
1ss28 U.S.C. 5 129i (1970). Both courts and Congress have created numerous exceptions to 

the final decision rule. See generally Frank, Requiem for tbe Final Judgment Rule, 45 TEXAS L. 
REV. 292 (1966); C. Wright, LAW O F  FEDERAL COURTS 55  101-02 (2d ed. 1970) 
[hereinafter cited as Wright]. Nevertheless, the final decision rule is still considered a basic 
policy underlying federal appellate practice. See Andrews v. United States, 373  U.S. 334, 340 
(1963). 

Although no single provision of the UC.MJ states a final decision rule, COMA has in effect 
given due regard to the rule as policy. For example, before deciding whether circumstances are 
sufficiently “extraordinary” to grant extraordinary relief, the court requires the petitioner to 
demonstrate that the “ordinary course of the proceedings against him through trial and appellate 
channels is not adequate.” Font v. Seaman, 20 U.S.C.M.A. 387, 390, 43 C.M.R. 227,  230 
(1971). 

‘BgWright, supra note 168, at 5 101. 
“OBell, rupra note 135, at 861. 
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\\.hen the extraordinary pov’er of a court is invoked primarilv to 
remedy an injustice to an individual petitioner and not to vindicate a 
matter of public interest, the public policy behind the final decision 
rule dictates an application of the traditional propriety standards. 
HOM ever, in a situation calling for the correction of improper judicial 
activity or the settlement of a novel legal issue, the public necessity for 
an immediate decision can be said to outueigh the public policy 
behind the traditional standards of propriety. Therefore, the tradi- 
tional standards \t hich would ordinarily restrain the exercise of ex- 
traordinary pon er do not control in a case where supervisory relief is 
warranted. 

E. SNYDER REEXAMINED 
COLLA’S restrictive interpretation of the A11 ll’rits .Act in United 

Statesv. Snyder 171 deserves careful reexamination in light of this public 
interest theory of supervisory Ltrrits. -A fe\t neeks after Snyder’s 
conviction for adultery \% as finalized by convening authority ap- 
proval, the Supreme Court decided O’Callahan v. Parker. 172 There, 
the Court held that courts-martial had jurisdiction to try s e n  ice 
personnel only for “ sen  ice-related’’ offenses. Snyder petitioned 
COl1;\ for relief under O’Callahan arguing t\t o points: first, that 
O’Callahan should be applied retroactively to his conviction; and sec- 
ond, that the offense of adultery \i ith another service member’s 
spouse is not “service-connected.” COMA dismissed Snyder’s peti- 
tion stating broadly that it lacked jurisdiction under the .A11 ll’rits .Act 
to issue a nr i t  in any case over nhich it lacked ordinary revieu 
jurisdiction. 7 3  

&Although Snyder’s petition \{.as correctly dismissed, the restricted 
vie\v of the “in aid of jurisdiction” clause expressed in the case need not 
and should not be read to broadly limit COLLA’S authority under the 
All \\.rits LAct. -An adequate basis for the result rests in the fact that the 
case did not present a situation calling for the grant of a superLisory 
\L rit. Neither of Snyder’s contentions raised an issue of public impor- 
tance concerning the proper administration of justice in the trial 
courts. -An immediate decision of the issue concerning the retroactive 
application of O’Calluhan ~ o u l d  not have “instructed” trial judges 
because, in the military, trial courts do not have jurisdiction to enter- 
tain collateral attacks upon past convictions. 1 7 4  In courts-martial con- 

1 8  U.S.C..zI..\. 480, 40 C.%l.R. 192 (1969). See p. 628supra. 

Since Snyder’s sentence fell below the requirements stated in 10 C.S.C. 8 866(b) (1970), 
the Court of hlilitary Review lacked jurisdiction, 10 C.S.C. 8 867(b) (1970). See pp, 614-15 
supra. 

174L-nlike most civilian trial court judges, military judges do not preside over a court for a 
defined term nor do they take cognizance of Lvhatever matters come before it. LVhile military 
judges are judge advocates assigned to perform judicial duties by the Judge .idvacate General, a 

”‘395 U.S. 2 5 8  (1969). 
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vened after O’Calluhan , of course, the question of retroactivity would 
not arise. Nor would the immediate resolution of the question con- 
cerning the service-connection of the offense have contributed materi- 
ally to the proper administration of justice. There was no indication 
that a trial judge u.ould not be equipped to rule properly, if this issue 
did arise, given the criteria established in O’Calluhan. 

Since Snyder did not present a situation calling for a supervisory 
u.rit, the case should not be read as foreclosing supervisory relief in a 
proper case which happens to fall outside COMLA’s ordinary review 
jurisdiction. The question of whether COLMA could indeed grant a 
supervisory writ in such a statutorily “non-reviewable” case in aid, 
nevertheless, of its ,Article 67 jurisdiction is the critical inquiry of this 
,Article and will now be addressed. 

IV. COM<YS SUPERVISORY RELIEF I N  OTHERWISE 

Central to both an appellate court’s exercise of supervisory power 
and its grant of supervisory writs is a public interest motivation. In 
invoking supervisory povrer to support a particular holding, an appel- 
late court uses the occasion of ordinary review to impose prospec- 
tively a certain standard of “fair p lay”-over  and above that normally 
required by constitution or statute-upon the entire criminal justice 
system. 175 Similarly, by granting a supervisory writ, an appellate 
court may seek to correct an unjust practice in the criminal justice 
system or settle a novel legal issue likely to recur.’76 Under both forms 
of supervision, the remedy is directed to the public interest by enhanc- 
ing the fairness and integrity of the judicial process irrespective of an 
incidental benefit to the individual petitioner. 177 T h e  theory of this 
article, under which C0M.A may issue a writ in a case not within its 
ordinary review jurisdiction under *Article 67(b) but nonetheless “in 
aid of’ that jurisdiction, proceeds from this “public” nature of super- 
vision. This theory enables COMA to issue such writs in two distinct 
situations. 

“UNREVIEU’LABLE” COCTRTS-MAARTILAL 

judge’s jurisdiction only commences when a convening authority formally details him or her to a 
particular court-martial for the purpose of hearing only those cases which the convening 
authority specifically refers to it. See 10 U.S.C. I 826 (1970). Since the court-martial is a 
temporary tribunal, the convening authority may create or dissolve it at will, and, therefore, 
military judges lack many of the judicial attributes of their civilian counterparts. See generally 
Moyer, supa  note 28, at 8 5  2-620 to 2-631. 

17‘See p. 619 supra. 
‘ “See p. 641 supra. 
“?There are, however, a few cases in which the Supreme COUR has invoked its supervisory 

power to accomplish a result which solely benefits the party before the court. See, e.g., 
Mortensen v,  United States, 322 U.S. 369 (1944) (supervisory power invoked to incorporate 
certain matters into the official record of the case before the Court). 
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A. EXTRAORDINARY WRITS TO ENFORCE SUPERVISORY 
MANDATES IN AID OF PAST JURISDICTION 

The first situation occurs \{ hen CO,1.l.A grants an extraordinary 
m.rit to enforce an earlier display of supervisory pou er exercised in a 
case over \i.hich the court had ordinary reviev jurisdiction. Several 
hypotheticals \t,ill illustrate the problem. Suppose the government 
apprehends, charges, and confines a service member pending trial. 
Thereafter, the convening authority refers the case to a non-bad 
conduct discharge special court-martial,178 a trial court over \t hich the 
military appellate courts do not possess ordinary rex ieu jurisdiction. 
Hou ever, because government investigators have not yet identified 
all the accused’s alleged accomplices, the convening authority delays 
trial.17g -As a result, the accused remains in pretrial confinement for 
more than ninety days raising the presumption that he has been 
denied a speedy trial under the rule of Cnited States v. Burton.’8o The 
accused makes futile requests through military channels for a prompt 
trial as \$.ell as an explanation. Might the accused before trial obtain 
mandamus from COAL\ to force compliance n4th CO.VIAA’s earlier 
decision in Burton? 

In the alternative, suppose the case finally goes to trial, but the 
military judge fails to advise the accused of his rights to counsel as 
required by the supervisory rule in United States v. Donohec and 
denies his motion to dismiss the charges under the Burton mandate 
exen though the government offers no explanation for delay. The 
accused fails to obtain redress through non-judicial military appellate 
channels including that provided under .Article 69IE2 despite a shou - 
ing of prejudice resulting from the clear failure to follou the Burton 
and Donoheuy directives. .\light the accused then obtain relief in the 
nature of certiorari after trial from COMA? 

The ansv er to both hypothetical questions vould be “yes” under 
this article’s theory of .All \\‘rits ;ict jurisdiction. In the Burton and 
Donohew cases, COMA promulgated supervisory rules designed to 
ensure greater fairness in the military justice system. Since CO.\l.A’s 
mandate in each case applied to all courts-martial convened more than 

“‘See p. 615 supra. 
179The .Air Force Court of 3lilitary Review described a similar situation in detail in United 

States v.  Durr, 47 C.M.R. 622 (.\FC.VR 1973). Durr was one of many indkiduals held in 
pretrial confinement for more than ninety days in order tu allo\v the government to complete an 
extensive pretrial investigation of drug use a t  one installation. T h e  government’s case against 
several defendants revolved around a single informer whose testimony u as essential in each trial. 
The  Court of Military RevieLv accepted the government’s argument that such circumstances 
satisfied its “heavy burden” to justify extended pretrial confinement. CO.11.A reversed per 
curiam. United States v.  Durr, 2 2  U.S.C.lI..A. J62, 48 C.11.R. 47 (1973). 

l a o 2 1  U.S.C.11.A. 1 1 2 .  4 4 C . l I . R .  166(1971).Ser p. 623supra. 
‘‘118 U . S . l l . C . . \ .  149. 39 C.M.R. 149(1969). See p,  622supra. 
IS2Sre note 3 5  nrpra. 
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thirty days after the date of the opinion,lE3 the accused in the above 
hypotheticals comes within the class COlM4 attempted to protect. 
Therefore, in keeping with the All Writs Act requirement that an 
extraordinary writ may issue only “in aid of’ a court’s jurisdiction, a 
writ here would serve to enfore COML4‘s supervisory mandates in the 
two earlier cases and hence would “aid” the court’s past exercise of 
actual jurisdiction. 

COLML4 has already established the foundation for such a theory in 
Belichesky v. Bowman. lE4 There, the petitioner had been convicted by a 
special court-martial consisting of a military judge who presided 
without court members upon the oral request of the accused. T h e  
Court of Military Review affirmed the conviction which became final 
under Article 76 when Belichesky failed to seek ordinary review by 
COMA. lE5 Subsequently, however, COM,4 held in United States v. 

183 Each time that C 0 M . i  has exercised supervision through formal rule making, ree note 82 
supra, it has defined the class to whom the mandate is applicable. See, e.g., United States v. 
Rinehart, 8 U.S.C..M.h. 402,410,24C.M.R. 2 1 2 ,  220(1957)(“practiceof usingtheManua1 by 
members of a general court-martial or special court-martial (except the president). . . [must] be 
completely discontinued on a date no later than thirty days after the promulgation of the 
mandate in this case”); United States v. Donohew, 18 U.S.C.M.;\. 149, 152 ,  39 C.,M.R. 149, 
15 2 (1 969) (“Accordingly, the record in eachspecial orgeneral court-martial convened more than thirty days 

ufer the date ofthis opinion should r e c t  this requirement [that the judge explain to the accused the 
elements of his right to counsel] bar been met.”) (italics in the original); United States v. Care, 18 
U. S.C .M. A. 5 3 5 ,  54 1,40 C.M.R. 247,2 5 3 ( 1969) (“ . . . the record of trialfor thore courts-martial 
convened more than thirty days after the date of this opinion must reflect [that the judge has 
questioned the accused as to the basis of his guilty plea]”) (emphasis added). In Gale v .  Cnited 
States, 17 U.S.C.M.A. 40, 37 C.M.R. 304 (1967), COMA expressly acknowledged once again 
that Rinehart “mold[ed] military practice by way of adjudication” and as such was an exercise of 
supervisory power applicable in all future special or general courts-martial. Id. at 42, 37 C.M.R. 
at 306. The rule promulgated in Rinehart was not applied to a summary court-martial because 
such acourtunder 10 C.S.C. 5 816(3)(1970)consistsonlyofonecommissionedofficer, who, in 
the absence of a judge, must refer to the Manual for Courts-Martial for guidance. Similarly, 
Donohew excluded summary courts-martial since there the accused had no right to counsel. See 10 
C.S .C.  5 27(a)(1970); United States v. Alderman, 22  U.S.C.M.A. 298, 46C.M.R. 298(1973). 
COM.4 adopted the presumption that an accused’s right to speedy trial has been denied when 
pretrial confinement exceeds ninety days “[floroffenres occuring after the date of this opinion” in 
United States v. Burton, 2 1  U.S.C..M.A. 112, 118, 44 C.M.R. 166, 172 (1971) (emphasis 
added). COMA extended this presumption in Dunlapv. Convening Authority, 2 3  U. S.C..M.A. 
135 ,  138, 48C.M.R. 751, 754(1974)(“30days afterthedateofthisopinion, apresumptionofa 
denial of speedy disposition of the case will arise when the accused is continuously under 
restraint after trial and the convening authority does not promulgate his formal and final action 
within 90 days of the date of such restraint after completion of trial”). 

For an indication of COMA’S view on the universal binding effect of these formal rules 
as well as other supervisory holdings, see p. 647 infra. 

‘8421C.S.C.M.A. 146, 44C.M.R.  ZOO(1972). 
ls5See note 188 infra. 10 U.S.C. 6 876 (1970) provides that all convictions as approved, 

reviewed, or affirmed under the UCAMJ are “final and conclusive” and “binding upon all 
departments, courts, agencies, and officers of the United States, subject only to action upon a 
petition for a new trial as provided in [ l o  U.S.C. 5 873 (1970)], and to action by the Secretary 
concerned as provided in [ 10 U.S.C. 5 874 (1970) (authority to remit or suspend a sentence, or 
substitute an administrative for a punitive discharge)], and the authority of the President.” 

The Supreme Court has held that this finality provision does not prevent collateral attack 
upon court-martial jurisdiction on a petition for habeas corpus. See Reid v. Covert, 354 U.S. 1 
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Dean 186 that a request to be tried by a military judge alone must be 
made in Lvriting. LVhen the convening authority later sought to exe- 
cute Belichesky’s sentence in spite of Dean, Belichesky petitioned 
COMA under the All M’rits A k t  to restrain execution of the sentence 
arguing that Dean should be applied retroactively to invalidate his 
conviction and sentence. The  court agreed, set aside the findings, 
and terminated the sentence. It did not discuss, ho\vever, hou. the 
relief tended to aid ordinary review jurisdiction. 18’ 

Indeed, since Belichesky had failed to petition C0M.A for ordinary 
review, the court never acquired such jurisdiction. 188 Severtheless, 

(1957); United Statesesrel. Tothv. Quarles, 350 U.S. 11 (1955);cf. Gusikv. Schilder, 340U.S. 
128 (1950) (pre-UChlJ case). Similarly, COM.4 has held that the “finality” of a conviction under 
Article 76 does not prevent later extraordinary relief in several situations. C0,II.i will grant an 
extraordinary writ in aid of past jurisdiction at any time to reverse a conviction by a court-martial 
which lacked personal jurisdiction provided CO.M.4 has earlier acted upon the case either by 
formally reviewing it,see United States v. Jackson, 17 U.S.C.31. .4.  681 (1968), or by denying 
the accused’soriginalpetitionforordinary review,see Asher v.  L‘nited States, 2 2  C.S.C.Af..\. 6, 
46C.M.R.  6(1973); Gallagherv. United States, 2 2  L‘.S.C.%1..4. 191, 46C.M.R.  191 (1973). 

In these cases, CO14A permitted collateral attack under the .-\I1 iVrits Act upon the “jurisdic- 
tion” of a court-martial. The  range of errors deemed jurisdictional is broad. InJackson, for 
example, the court detected a possibility that the accused lacked sufficient mental capacity and 
responsibility, holding these conditions to be jurisdictional prerequisites. In United States v .  
Ferguson, 5 U.S.C.hI..\. 68, 17 C.M.R. 68 (1954), COhl.4 recognized that the concept of 
jurisdictional error may include any fundamental procedural error. There, Judge Latimer 
observed that “the Supreme Court has, for the Federal civilian system, rejected the narrow 
definition of the term, and widened the area in which it w i l l  consider cases involt-ing in- 
fringements onconstitutional privileges.”Zd. at  7 7 ,  I 7  C.M.R. at 7 7 .  Butcf. Hendrixv. \Varden, 
2 3  U.S.C.M.;\. 2 2 7 ,  49 C.M.R. 146 (1974) (although petitioner did not allege jurisdictional 
error but did allege denial of constitutional rights at trial, COMA dismissed petition stating that 
conviction had earlier become final upon denial of ordinary review). See Moyer, supra note 28, a t  
$5 1-700 to 1-706. 

.Moreover, COM.4 will grant extraordinary relief despite finality in cases containing prejudi- 
cial defects in appellate procedure even when these defects do not amount to jurisdictional error. 
See, e.g., Lohr v. Untied States, 2 1 C‘.S.C..M..-\. 1 SO, 44 C.M.R. 204 (1972) (Court of .Military 
Review acted improperly and COMA subsequently denied petition for ordinary review); hlaze 
v.  United States Army Court of Military Review, 20 U.S.C.M.A. 599, 44 C.M.R. 29 (1972) 
(Court of Military Review acted improperly and CO.Il.4 subsequently denied reliefon ordinary 
revie\v). 

“‘20 U.S.C..\I..\. 2 1 2 ,  43 C.hI.R. 5 2  (1970). 
‘“CO.M.4 merely stated that the case was “cognizable,” citing only footnote 1 in Johnson v. 

United States, 19 U.S.C..LI.A. 407 ,  408, 42 C.M.R.  9, 10 (1970) (a,rit in the nature of habeas 
corpus granted in aid ofpotential jurisdiction over acase which the Judge Advocate General had 
just returned to the convening authority for retrial under 10 U.S.C. 0 873 (1970)). 2 1  
U.S.C..M..\. at 149 n.3, 44 C..M.R. at 203 n.3. Footnote 1 inJohnson merely lists four cases: 
United States v. Frischholz, 16 U.S.C.M.A. 150, 36 C.M.R. 306 (1966); Gale v. United States, I 7  
U.S.C.M..-\. 40, 3 7  C..M.R. 304 (1967); Jones v. Ignatius, 18 U.S.C.M..4. 7 ,  39 C.M.R.  7 
(1968); and United States v.  Snyder, 18 U.S.C.M..4. 480,40C..M.R. 192 (1969). .-\I1 four cases 
involved a question of either past or potential jurisdiction over the same case, and Snyder 
specifically denied the existence of power to issue a writ where the court could not have earlier 
reviewed the case. See p. 628 supra. 

‘‘‘See Gallagherv. United States, 2 2  U.S.C.M.r\. 191, 193,46C.M.R. 191, l93(1973); .illen 
v. United States, 2 1  U.S.C.M.A. 288, 289,45 C.M.R. 62, 63 (1972); Enzorv. United States, 20 
U.S.C.M..4. 257, 259, 43 C.M.R. 97, 99 (1971) (Darden J., concurring in the result). \%‘here 
through no fault of his own, an accused has failed to petition C O M h  within the allotted thirty 
days after receiving notification of the decision of a Court of .Military Review, see 10 U.S.C. 
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COMA said that it would not tolerate a convening authority who 
sought to “ignore the plain holding in the Dean case.”189 The clear 
inference is that the writ was intended to aid the past exercise of the 
court’s jurisdiction in Dean. 

Such an inference is further strengthened by COM‘4’s pronounce- 
ments on the degree of compliance expected with its mandates. In 
holding that its mandates bind the Comptroller General of the United 
States,lgo COMA forcefully stated: 

Congress has made it the duty of the Judge Advocate General of 
each service to effectuate the mandate of this Court in the particular 
case. Article 67(f), Uniform Code of Military ustice. . . . But it is 
the responsibility of every person in the armed fT orces concerned with 
military justice to adhere to settledprinciples oflaw. Indeed, a knowing 
and intentional failure to enforce or to comply with these principles 
may constitute a violation of Article 98. . . . [.4] ruling by an 
agency or officer of the Government relating to the powers of a 
court-martial, which is contrary to the decisions of this Court, has 
no place in a court-martial proceeding. lS1 

Similar assertions have been directed to lower courts l g 2  and to con- 
vening authorities. lg3 COMA has also indicated recently that its 
mandate over a particular case does not become unenforcible merely 
because subsequent events at trial deprive the court of ordinary appel- 
late j u r i s d i ~ t i o n . ’ ~ ~  The rationale here is similar to that in Belichesky, 

867(c) (1970), COMA may still grant ordinary review for good cause shown. See Allen v. United 
States, 21 U.S.C.1M.A. at 289, 45 C.M.R. at 63 (dicta), citing United States v. Ponds, 1 
U.S.C.M.A. at 385, 3C.M.R. 119(1952); UnitedStatesv. Brown, 19U.S.C.M..4. 629(1970); 
Enzor v. United States,supru; and Goodman v. Secretary ofthe Navy, 2 1  U.S.C.M..4. 242,45 
C.M.R. 16 (1972). InBelichesky, however, COMA specifically noted that Belichesky was absent 
without leave when notification of the Court of Military Review decision was made. 2 1  
U.S.C.M.A. at 149, 44C.M.R. at 203. .4s a result of this unexcused failure to petition COMA 
for ordinary review within the thirtyday time limit, COMA never acquired jurisdiction. 

lS92l  U.S.C.M.A. at 149, 44C.M.R.  at 203. 
‘gounited States v.  Armbruster, 11 U.S.C.M.A. 596, 29 C.M.R. 412 (1960). 
Ig1Id .  at 598, 29 C.M.R. at 414 (emphasis added). The .4rticle 98 remedy, 10 U.S.C. 5 898 

(1970), which COMA mentioned in Armbruster is in practice illusory. See Moyer, supru note 28, 
at § 3-340 (regards Article 98 as a “dead letter”). There has been only one recorded prosecution 
under .4rticle 98. Id. at 0 3-361. 

‘s2See,e.g., UnitedStatesv. Kepperling, 11 U.S.C.M.A. 280, 285,29C.1M.R.96, lOl(1960). 
193See, e.g., United Statesv. Kuchinsky, 17 U.S.C.M.A. 495, 38C.M.R. 293(1968)iUnited 

States v. Stevens, 10 U.S.C.M.,4. 417, 27 C.M.R. 491 (1959). 
lg4See Thornton v. Joslyn, 22  U.S.C.M.A. 436,47 C.M.R. 414 (1973). In aid of its potential 

jurisdiction, COMA granted a petition for extraordinary relief from the convening authority’s 
inordinately long post-trial delay in reviewing the record of trial. The court ordered the 
convening authority to take immediate action on the record in order to facilitate final disposition 
by the Court of Military Review if appropriate. COMA stated that even if the convening 
authority eventually reduced the sentence below the minimum for review by an appellate court, 
COMA reserved the right to issue “such further orders as may then appear necessary and 
appropriate.” Id. at 437, 47 C.M.R. at 415. This holding is in line with the federal rule which 
acknowledges continuing authority to enforce a mandate despite a present absence of actual, or 
potential jurisdiction. See United States v. United States District Court, 334 U.S. 258 (1948);In 
re Washington & Georgetown R.R., 140 U.S. 91 (1891). 
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that trial or revim proceedings nhich flaunt a C01LA mandate 
threaten CO1lAA’s authority regardless of \\ hether or not CO1l.A 
continues to possess actual appellate jurisdiction. 

S o r  is there any statutory impediment to this exercise of prier 
under the -111 \\’rits Act. Nothing in the legislative gloss on .Article 67 
prevents COhLA from enforcing a previously issued supervisory 
mandate in a subsequent case over \\ hich the court lacks ordinary 
revie\\ jurisdiction. The limitation of jurisdiction contained in Article 
67 as intended not to preserle “minor” cases for military control but 
to assure COhl;\’s ability to provide meaningful revieu by limiting its 
\I orkload. l g 5  Enforcement of prior supervisory mandates regardless 
of jurisdiction ould be unlikely to increase COMA’S \\ orkload so 
appreciably as to impair its ability to provide meaningful reviev. 
Instead, the increased respect afforded CO1l.A \$ ould dissuade in- 
ferior courts and convening authorities from engaging in practices 

hich contra\ ene CO1lAA mandates. Denying COLLA the means to 
enforce prior super\ isory mandates effectively permits military au- 
thorities to ignore C01LA rulings in any case \+here there is no 
prospect for ordinary COh1.A revieu. Such a result defeats the dual 
purpose behind the creation of COLLA itself-the elimination of 
command influence and the attainment of uniformity among the 
services in the la\\ applied in c ~ u r t s - m a r t i a l . ’ ~ ~  

.An even more compelling reason exists for permitting COhl A to 
enforce a supervisory mandate in subsequent cases. Suppose t\\ o 
individuals are jointly convicted of the same offense but only the first 
receives a sentence sufficiently severe to invoke ordinary judicial 
ret ie\r . .An interpretation of the Article 67 jurisdictional limitation 
\\ hich \I ould permit C0hl.A to enforce its supervisory mandate in the 
case involving the more severe sentence but not in the other nould 
violate the latter defendant’s constitutional right to the equal protec- 
tion of the la\Is.lg7 

lg5See p. 6 1 6 1 7  supra. 
lg6See p.  61 1-13 supra. 
lg7The equal protection clause of the fourteenth amendment does not directly apply to the 

federal government but a principle of federal equal protection is applicable to the federal 
government as a matter ofdue process under the fifth amendment. See Frontier0 v. Richardson, 
41 1 U.S. 677, 68011.5 (1973)(equalprotection held applicableto membersofthearmedservices); 
Bollingv. Sharpe, 347 U.S. 497(1954). Theconstitutiondoes not require legislatures to provide 
an opportunity for appellate review of criminal convictions to a defendant who has been 
accorded due process in the trial forum. Griffin v ,  Illinois, 351 C.S. 12 ,  18 (1956); District of 
Columbia I-. Clau.ans, 300 L.S. 61 7,627 (1937). Consequently, the principleofequal protection 
is not violated simply because some but not all defendants are afforded judicial revieu.. The 
Constitution does require, however, that when a legislature affords appellate rights to some but 
not all defendants, it must do so in conformity with the principles of equal protection. Lindsey 
v. Normet, 405 U.S. 56, 77 (1972). Thus, the concept of equal protection does not prohibit a 
statutory classification v hich provides for differing treatment. However, the overall legislative 
purpose for the differing treatment must be constitutionally permissible and the selected 
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Suppose that in the hypothetical posed above COM.4 dismisses a 
petition for extraordinary relief from the accused for lack of jurisdic- 
tion under the doctrine of United States w. Snyder. lg8  In this attempt to 
comply with the “in aid of jurisdiction” clause of the ,411 W’rits Act, the 
court would in effect be invoking Article 66,1g9 which allocates appel- 
late judicial resources to only those cases in which the accused has 
received a severe sentence. incorporated into Article 67,200 this 
classification is intended to limit COML4’s workload and thus achieve 
the ultimate Congressional purpose of ensuring COMA’S continued 
ability to provide “meaningful review . ”201  Assuming arguendo that 
such a classification could withstand equal protection scrutiny in the 
ordinary review situation,202 it would nevertheless fail to satisfy the 
requirements of equal protection when applied to prevent the issuance 
of a supervisory writ in aid of past jurisdiction. 

classification must be at a minimum both reasonable in itself and bear a “fair and substantial 
relation” to this purpose. Baxstrom v. Herold, 383 U.S. 107 (1966). 

Under the “old” doctrine of equal protection, the requirement that statutory classifications 
bear some rational relationship to legitimate state purposes was satisfied by the most minimal 
showing that such a classification could conceivably advance such a legislative goal. See, e.g., 
Williamson v. Lee OpticalCo., 348 U.S. 483 (1955); Railway Express Agencyv. New York, 336 
U.S. 106(1949); Kotchv. Bd. of River Pilot Comm’rs, 330 U.S. 552(1947). Duringthe LVarren 
era, however, the Supreme Court formulated a “new” theory of equal protection analysis which 
prescribed “strict scrutiny” for classifications which impinged upon a “fundamental interest” 
such as the right to vote,see, e.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966), and 
for enactments which contained “suspect” classifications based, for example, on race, see, e.g., 
Loving v .  Virginia, 388 U.S. 1 (1967). When strict scrutiny was applied, the Court would 
determine whether the particular legislative goal behind the statutory classification was “com- 
pelling” and whether that goal could be achieved through less restrictive means. See generally 
Developments in the Law-Equal Protection, 82 HARV. L. REV. 1065 (1969). There are indica- 
tions that the Burger Court has shrunk from such a “two-tiered” approach to equal protection 
analysis. See Gunther, Thesupreme Court, 1971 Term-Fwewwd: InSearchofEvolvingDoctrineon a 
Changing Court: A Model for a Newer Equal Protection, 86 HARV. L. Rev. 1, 10-20 (1972). 
Conversely, the Burger Court has breathed new life into the “old” equal protection. See, e.g., 
James v. Strange, 407 U.S. 128 (1972); Jackson v. Indiana, 406 U.S. 715 (1972); Eisenstadt v. 
Baird, 405 U.S. 438 (1972). This new formulation of “old’ equal protection affirmatively 
requires that legislative classifications bear a substantial relationship to legitimate legislative 
goals. See Gunther, supra, at 20-24. 

lS819 U.S.C.M.A. 480, 40 C.AVM.R. 192 (1969). Seep. 628supra. 
ISs 10 U.S.C. 5 866(b) (1970). See p. 614supra. 
* O 0  10 U.S.C. 5 867(b) (1970). See p. 614supra. 
zo’See United States v. Gallagher, 15 U.S.C.M.A. 391, 395, 35 C.M.R. 363, 367 (1965). 
z o z I n  United States v. Gallagher, 15 U.S.C.bL.4. 391, 35 C.M.R. 363 (1965), COMA 

rejected an equal protection challenge to 10 U.S.C. 5 867(bX1) (1970), which provides for 
automatic review by COMA of any case affecting a general or flag officer or extending to death, 
but accords only discretionary review to all other defendants within the court’s jurisdiction. 
After the Board of Review had affirmed his conviction for robbery, Gallagher unsuccessfully 
petitioned COM.4 for review. Thereafter, in a petition for reconsideration, he argued that 
Article 67 denied him the equal protection of the laws because in providing automatic review 
only to officers of general rank, it discriminated against others like himself. 

In response, the court initially recognized that the provisions of Article 67 were part of 
Congress’ “painstakingeffort to establish a system of meaningful review.” Id. at 395, 35 C.M.R. 
at 367. The court then scrutinized the particular classification between mandatory and discre- 
tionary review. It found justification for setting general rank officers apart from all others both 
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\\-hen a military judge, convening authority, or other person as- 
sociated lvith an “unrevielr able” court-martial acts in contravention to 
a COAML\ mandate, COh1.4’~ denial of a supervisory i t  rit amounts to 

on the basis of their”overal1 importance in command, direction and achiei-ement of victory” and 
the disadvantages \vhich they are likely to suffer as a result of being tried by court members 
junior to them in rank. Id. at 395-96, 35 C.1t.R. at 36768. See 10 U.S.C. 5 825(d)(l) (1970) 
(u here possible, an accused should not be tried by court members junior to him in rank). Finding 
this classification in itselfto be “reasonable,” CO3t.4 examined the relationship of that classifica- 
tion to the overall purpose behind the limitation on mandatory revieu. Since that purpose, the 
preservation of C041.4’~ ability to provide meaningful revieu., could only be achieved by 
keeping COht.\’s \rorkload within manageable limits, Congress \vas justified in attempting to 
restrict this \vorkload by means of discretionary rather than mandatory re\-ieu. Since it was 
available only to an “infinitesimal” number of individuals, mandatory revie\v could not. COhl.4 
argued, appreciably increase the u orkload ofCOhl.\ and thus uould not jeopardize the quality 
of revie\v accorded to others within COh4.4’~ discretionary jurisdiction. Id. a t  396. 35 C.1t.R. at 
368. 

In this connection, COh1.4 sought to avoid characterizing the classification challenged in 
Gallugher as one kvhich involved a fundamental interest. Thus, it had to distinguish Griffin \-. 
Illinois, 3 5  1 U. S. 1 2  (1956) (state must provide transcript to an indigent appellant just as it does 
to one ~ h o  has the means with w,hich to purchase a transcript), in which the Supreme Court 
recognized a fundamental interest in the right of an accused to equal and just treatment in the 
criminal appellate process. CO.M.4 argued that the classification invalidated in Griffin u as one 
u hich in effect denied a transcript to a minority class composed ofindigents but provided one to 
everyone else lvho could afford it. 15 C.S.C..CI.;I. at 397, 35 C.3l .R .  a t  369. The court noted 
that the inverse of that situation existed in Galkzghr; the specific privilege unavailable to Gallagher 
was likewise unavailable to the vast majority ofappellants who like Gallagher [had not] qualified 
for COM.4 revie\v. The fact that a tiny group enjoyed a privilege above the rights afforded to 
others did not, in the absence of specific harm to the excluded class, violate equal protection. 
Consequently, based upon the propriety of the legislative purpose, the reasonableness of the 
classification chosen to accomplish it, the tendency of the classification to further that purpose, 
and the lack of harm to those denied mandatory review, CO.I;IA upheld the classification. Id. a t  
309, 3 5  C.14.R. at 3 7 1 .  

This decision was reaffirmed on collateral attack in Gallagher v. Quinn, 363 F.2d 301 (D.C.  
Cir. 1966), cert. denied, 385 U.S. 881 (1966). .\ similar equal protection attack \\as mounted 
against the Judge .idvocate General’s exclusive right to control whether CO.ZI.4 u ill  hear an 
appeal from a Court of.\lilitary Review decision in acase which the Judge Advocate General had 
originally referred to the Court of hlilitary Review under 10 U.S.C. 5 869 (1970). Section 869 
denies the accused in such a case the right to petition COht.4 for review, but 10 U.S.C. 5 
867(b)(2) (1970) grants to the Judge Advocate General the exclusive right to certify the case to 
COZI.4. COht.4 upheld the classification as a reasonable means by u hich to achieve thegoal of 
maintaining uniformity of law among the services. United States v.  htonett, 16 U.S.C.14..\. 
179, 36 C.hI.R. 335 (1966). 

The Gallugher decisions discussed the classification betn een mandatory and discretionary 
revieu only in light of the distinction between general rankofficers and other service personnel. 
They did not address the distinctions based on severity of sentence. In District of Columbia v. 
Clan.ans, 300 U.S. 617 (1937), the Supreme Court upheld a statute which failed to provide 
appellate review for petty misdemeanor convictions but provided revieu. for more serious 
offenses. However, a classification based on the seriousness of an offense is conceptually 
different from the UCMJ classification which is based upon the severity of sentence. The 
severity of sentence does not necessarily reflect the seriousness of the offense. Thus, a ser- 
viceperson may be convicted of a serious offense but may receive a sentence involving only 
eleven months’ confinement and loss of rank. .Mthough his or her crime and sentence are hardly 
“minor,” he or she would nonetheless be denied judicial review. .4n accomplice who was 
convicted for the same crime but who received an additional month’s sentence would be 
accorded judicial revieu.. .\ study of whether this difference in treatment could withstand 
minimal or strict equal protection scrutiny in the ordinary review situation is beyond the scope 
of this .\rticle. 
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an invidious discrimination because the classification invoked is not 
rationally related to the dual congressional purposes of achieving 
uniformity and preventing command influence in court-martial prac- 
tice. Although Congress did limit COMh’s ordinary review jurisdic- 
tion, it did not intend that the concept of “meaningful review” should 
limit the court’s supervisory efforts designed to preserve the funda- 
mental constitutional and statutory rights of all service personnel.203 

COMA’S ability to provide such meaningful review rests upon its 
authority to enforce its express supervisory rulings against the inter- 
ference of command influence. The  Article 66 classification based 
upon the severity of sentence may serve to lighten COML4’s workload, 
arguably freeing the court to pursue other more “meaningful” mat- 
ters. But the fact that the sentence classification could have this effect 
when applied in a particular case is not sufficient to validate a classifi- 
cation which is grossly over- or under- inclusive.204 By employing a 
sentence classification so as to permit enforcement of an earlier super- 
visory mandate by some appellants and not others, COMA dilutes the 
authoritative nature of its supervisory rulings and thereby fails to 
advance the dual congressional purposes behind COMA. Thus, when 
employed in supervisory situations, this classification cannot stand as 
a means rationally related to the legislative goals.205 

This result follows from COMA’S own equal protection holdings. 
In United States v .  Gall~gher,~~~ the court not only examined the 

*03See Noyd v. Bond, 395 U.S. 683, 695 (1969); Bums v. ivilson, 346 U.S. 137, 141 (1953); 
United States v. Frischholz, 16 C’.S.C.M..%. 150, 152, 36 C.M.R. 306, 308 (1966); United 
States v .  Armbruster, 1 1  U.S.C.%I..\. 596, 598, 29 C..M.R. 412, 414 (1960). 

“*See Rinaldi v .  Yeager, 384 U.S. 305 (1966). In Rinakfi, the Supreme Court struck down a 
state statute which sought to recover the cost of transcripts originally provided free to indigent 
criminal appellants. The obligation to reimburse the state was imposed solely upon state prison 
inmates whose appeals had been unsuccessful. Applying “minimal scrutiny” in a search for 
“some rational basis” for the classification,see note 197supru, the Court found that the repayment 
obligation turned solely upon the nature of an indigent convict’s penalty-imprisonment in a 
state prison. Even though this classification may in certain cases have resulted in the advance- 
ment of the state’s two goals-to discourage frivolous appeals and to reimburse the state for 
furnishing transcripts-the Court nevertheless held that this classification bore no rational 
relationship to the state’s goals. It was both overinclusive in that it discouraged meritorious 
appeals and underinclusive in that it failed either to discourage frivolous appeals or to recoup the 
cost of transcripts from those who \vere not imprisoned. 

“‘Ccf. Lindsey v. Normet, 405 U.S. 56 (1972). There, the Burger Court applied its reinvigo- 
rated form of “old” equal protection analysis, see note 197 supra, to a state summary eviction 
statute which required tenants to post bond in twice the amount required of landlords in order 
to appeal an adverse decision in an eviction action. The state argued that such a classification was 
designed to discourage frivolous appeals and to secure the landlords’ interest in their properties 
and rent. The Supreme Court held that this classification which dealt with prerequisites to 
appeal violated the equal protection clause because it lacked a reasonable relationship to both 
state goals. Not only did the classification fail to deter frivolous appeals by those who could 
afford the double-bond but the amount of the double-bond requirement was not objectively 
geared to the amount which the landlord stood to lose as a result of being forced to defend his case 
on appeal. 

‘OS15 U.S.C.M..I. 391, 35 C.,M.R. 363 (1965). See note 202 supra. 
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rational basis of the classification but also scrutinized any harmful 
effect the classification might have on those excluded from the favored 
class. Similar analysis is \$ arranted here. .Although supervisory man- 
dates are by their nature intended to benefit all future criminal de- 
fendants, those defendants \$ ith lesser sentences, unlike the rest, 
\$.odd be left \t ithout an effective remedy to enforce these mandates 
should the military refuse to follow COhl.1 rulings. Such a hardship 
imposed upon the disfavored class by the effect of the sentence 
classification ~ o u l d ,  under CO.lLA’s formulation of equal protection 
scrutiny in Gallagber,207 constitutionally invalidate the classifica- 
t ion. O8 

Therefore, by effectively conditioning the right to relief upon the 
seierity of sentence, COMA Liolates its o u  n interpretation of the 
equal protection clause. To avoid such a result, C0.ll-A should take a 
broad vieu of its pou er to enforce its ou n mandates utilizing the A11 
Ii’rits Act in aid of its past jurisdiction. In so doing, C0hl.A uould 
eliminate an injustice and preserve its position as the supreme court of 
the military. 

B. SUPERVISORY WRITS IN AID OF POTENTIAL 
JURISDICTION OVER A CLASS OF FUTURE CASES 

The  public interest orientation of supervisory u.rits also authorizes 
the issuance of a u.rit to aid COMAi’s potential jurisdiction over a class 
of future cases, even ]$.here the case presently before the court is not 
subject to ordinary revie\\.. Such a future class u.ould include cases 
presenting either the same unjust practice or the same legal question as 
that involved in the particular case before the court. AA hypothetical 
\$i l l  illustrate this situation. 

Suppose one of the services promulgates a general regulation pro- 
hibiting service personnel from engaging in a particular form of p l i t i -  

2071d. at 3’96, 3 5  C..\I.R. at 368. 
Z o R  CO.llh’s formulation of equal protection doctrine in Gallugher foreshadowed the Burger 

Court’s recent reformulation of “old” equal protection. See note 197 s u p .  The Burger Couit’s 
neu approach to “minimal” equal protection scrutiny to ensure that the statutory means are 
substantially related to the legislative goals includes an evaluation of the hardship imposed upon 
theexcludedclass.See, e.g., Lindseyv. Sormet,  405 U.S. 56, 79(1972),discussedut note2Ojrupu 
(Court noted that indigent tenants \vould be especially disadt-antaged by the requirement that 
they post double-bond as a prerequisite to appeal); James v. Strange, 407 C.S. 128, 135-36 (1972) 
(Court invalidated state’s method of recouping legal defense fees from indigent defendants 
because the scheme denied them certain exemptions available to civil judgment debtors); \\.eber 
v. .\etna Cas. & Sur. Co., 406 U.S. 164, 169-70(1972)(Court invalidated state’s discrimination 
between legitimate children and dependent, unacknowledged illegitimate children in a\4 arding 
benefits for death of a common father). Under pre-Burger Court “old” equal protection scrutiny, 
a court merely searched for “any rational basis” for a challenged classification and did not 
necessarily look into the hardship imposed upon the excluded class. See, e.g., Kotch v .  Board of 
River Pilot Comm’rs. 330 C.S. 5 5 2  (1947) (pilot licensing classification based upon family 
heritage held valid although it significantly disadvantaged members of minority groups). 

652 



“9751 SUPERVISORY WRITS FROM USCMA 

cal expression. Thereafter, in an effort to rid his unit of political 
activists, a commander desires to make an example of one such person 
by charing him or her with a violation of Article 92’09 for failure to 
obey the new general regulation.’1° In a pretrial motion the accused 
argues that the regulation is unconstitutional on its face under the first 
amendment. The motion is denied. After trial by a general court- 
martial, the defendant is convicted and given a sentence below the 
minimum necessary to invoke appellate remedies.211 The defendant 
petitions COMA for extraordinary relief under the All Writs ,4ct. 
rZssuming that the petitioner has exhausted his or her non-j udicial 
appellate remedies, the question is whether COMA has the power to 
grant such relief although it lacks ordinary review jurisdiction. 

Under the criteria previously considered,212 the issue presented by 
the petition for relief is a proper subject for the grant of a supervisory 
writ by COMA. First, there is a significant possibility that the issue 
will arise in future cases given the general applicability of the subject 
regulation and the likelihood of effective enforcement. Second, in 
future courts-martial presenting the same issue, the decisions of trial 
judges are likely to be erroneously influenced by the fact that senior 

‘09 10 U.S.C 8 892(1) (1970). 
‘lo The battery of potential restraints under the UCMJ upon a serviceperson’s constitutional 

rights is huge. See, e.g., Parker v. Levy, 94 S.Ct. 2547 (1974) (upheld conviction of a doctor under 
both Article 1 3  3 for“conduct unbecoming an officer” and Article 134 for conduct “prejudicial to 
good order and discipline” because of statements made while refusing to train medics bound for 
Vietnam); United States v. Alexander, 22 U.S.C.M.A. 485, 47 C.M.R. 786 (1973) (black 
soldier’s conviction under Article 92 for violation of a general regulation against demonstrating 
overturned because the grievance gathering in which he took part held not to constitute a 
demonstration); United States v. Daniels, 19 U.S.C.M.A. 529, 42 C.M.R. 131 (1970)(conviction 
of a black marine under Article 134 because he made anti-war statement to other blacks reversed 
for instructional error); United States v. H o w ,  17 U.S.C.M.A 165, 37 C.M.R. 429 (1967) 
(officer who participated in a demonstration convicted under Article 88 which forbids officers 
from using “contemptuous words” when referring to public officials); United States v. Sood, 42 
C.M.R. 635 (ACMR 1970) (soldier-prisoner’s conviction under ‘Article 134 overturned where 
grievance demonstration in which he participated held not to constitute “mutiny”). For detailed 
study of the decisions dealing with the first amendment rights of service personnel, see Kester, 
Soldiers Who Insult the President: An U n e q  Look at Article 88 oftbe Unjform Code of Military Justice, 
81 HARV. L. REV. 1697 (1968); Moyer, supra note 28, at 88 4-100 to 4-550; Sherman, The 
Military Courts and Servicemen’s First Amendment H i g h ,  22 HAST.  L.J. 325 (1971). 

‘11 For an unreported case presenting substantially similar facts, see United States v. Culver, 
dixussedin Moyer,supra note 28, at 8 4-31 1. Culver, an Air Force Judge Advocate,see 10 U.S.C. 
8 801(13) (1970), participated in a demonstration in civilian clothes with two hundred other 
service personnel at the United States Embassy in London. He was charged with a violation of a 
general regulation prohibiting all demonstrations by service personnel in foreign countries. 
Upon trial and conviction by a general court-martial, he received a sentence insufficient to 
invoke judicial review. He was even foreclosed from mounting a collateral attack upon his 
conviction in the federal courts because custody was lacking for habeas corpus purposes, see 
generally Moyer, supra note 28, at 5 6-123, and because an adequate amount in controversy 
probably did not exist for purposes of federal declaratory relief. See Avrech v. Secretary of the 
Navy, 94 S. Ct. 3039 (1974). 

‘12 The analysis here closely follows the argument for advisory mandamus developed in 
Supervisoty Mandamus, supra note 161, a t  611-12. See p. 639supra. 
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military authorities rejected the accused’s constitutional contentions 
during non-judicial review .213 .An immediate resolution of the con- 
stitutional claim Lvould thus serve a vital corrective function. Finally, 
waiting for the issue to arise on ordinary revieu. would result in delay 
and might thus cause great injustice in the interim to defendants in 
other “unreview able” cases.214 

The theory advanced here-that the “in aid of jurisdiction” clause 
provides jurisdiction over a class of future cases-finds support in tv  o 
decisions involving an appellate court’s authority to preserve the 
ability of a federal judge to perform his duties. The first, Unitedstates 
v .  Malmin, 215 involved the illegal removal of a judge by the governor of 
the Virgin Islands in 1920. The United States disputed the legality of 
the removal and petitioned the Third Circuit Court of Appeals for a 
writ of mandamus compelling Judge Malmin to reassume his of- 
fice.2 

‘Agreeing that the removal was illegal, the court sought a basis for 
fashioning an appropriate remedy. The court denied that it possessed 
a statutory version of common law supervisory jurisdiction by virtue 

213110reover, since general regulations are presumed lau fu l ,  see United States v.  Sation, Y 
U.S.C..LI..I. 724, 726, 26 C.%I.R. 504, 506 (1958), trial judges are far more likely to L-ieu the 
invalidation of general regulations to be a function of appellate rather than trial courts. 

214The injustice caused by a delay in deciding a particular legal issue may arise in several 
ways. For example, even though C0M. i  may eventually declare a regulation or practice 
unconstitutional or otheru ise illegal, its holding will most likely have no effect upon those 
convictions tvhich were based upon the illegal regulation or procedure and u.hich became final 
under 10 U.S.C~ 5 876 (1970) without judicial revieu prior to COhl .4’~ ruling. COll .4  often 
does not accord its decisions a retroactive effect even when the afterdiscovered error is 
jurisdictional. See, e.g., Mercer v. Dillon, 19 U.S.C..LI..\. 264, 41 C.1’l.R. 264 (1970). In 
addition, there may be an indirect injustice imposed upon those forced to forego the exercise of 
certain constitutional rights for fear of prosecution. See, e.g., Dombro\vski v.  F‘fister, 380 U.S. 
479 (1965). Such a “chilling effect” upon the exercise of constitutional rights can be especially 
potent in the military where the threat of disciplinary action can take numerous “unrevieu.able” 
forms. See, e.g., Anderson v. Laird, 466 F.2d 283, 284 (D.C. Cir.) (concurring opinion of 
Bazelon, C.J.), cert. denied, 409 U.S. 1076 (1972) (held unconstitutional the century-old rule of 
mandatory chapel attendance at the nation’s service academies which had traditionally been 
enforced by various means short of court-martial). See generally Note, The Chilling Effect In 
Constitutwnal Law, 69 COLUM. L. REV. 808 (1969). 

*15272 F. 785 (3d Cir. 1921). 
216  In setting up the local government of the Virgin Islands, Congress provided for a governor 

to be appointed by the President and empowered the existing colonial council to enact 1au.s 
subjecttoaright inthePresidenrtosetasideanyenactment. ActofMar. 3,  1917, ch. 171 ,  $ 5  I ,  
2 ,  39 Stat. 1 1  32. The  .4ct further provided that local tribunals would remain open and that 
appeals from these courts would be taken to the Third Circuit Court of Appeals. Acting under 
the authority of this legislation, the council authorized the governor to appoint t\vo district 
judges for a term of good behavior or until the President or Congress might direct otherwise. 
Thereupon, the governor appointed Judge Malrnin to serve in one of those positions. Exercising 
his power to disapprove enactments of the colonial council, the President in 1920 set aside the 
law which authorized the governor to appoint the district judges. The governor then removed 
Malmin and appointed someone else to take his place. The United States government petitioned 
the Court of Appeals arguing that the governor was now without authority either to remove any 
judge he had already appointed or to appoint a new judge. 2 7 2  F. at 788. 
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of its appellate position over a United States territ01-y.~~‘ Instead, the 
court looked to the ‘411 Writs Act asking “whether the instant case is 
such as to invoke the remedy of mandamus in aid of this court’s 
appellate jurisdiction.”218 Interpreting this “appellate jurisdiction” to 
mean something which continually exists rather than something 
which arises from an appeal taken in a particular case, the court 
explained how the requested relief would “aid” that jurisdiction: 

Matters which disturb that [appellate] jurisdiction, either before or 
after it is invoked, are, therefore, cognizable here. If the absence of a 
lawfully appointed judge of a District Court, from which appeals 
lie to this court, thereby affects the right of litigants to take appeals 
and the right of this court to entertain them, confessedly this court 
has power to restore the orderly proceedings of the trial court by 
commanding the absent judge to return and transact its business.219 

The court recognized that an immediate exercise of extraordinary 
power would preserve the integrity of those cases tried in the future 
before Judge Malmin’s would-be successor, whose appointment could 
not therein effectively be litigated. In a genuine supervisory fashion, 
the court emphasized the important bearing which the requested relief 
would have upon the “right of the public to a properly constituted trial 
court from which appeals can validly lie.”220 Consequently, in aid of 
its potential jurisdiction over those future, unrelated cases, the appeals 
court granted the writ.221 

The second discussion of this theory appears in a concurring opin- 
ion by Justice Harlan in Chandler v. Judicial Council ofthe Tenth Cir- 
cuit. 2 2 2  This case climaxed a long dispute between Judge Chandler of 
the District of Oklahoma and the Judicial concerning the 
manner in which he discharged his duties.224 The Council had in- 
voked its statutory power to make “all necessary orders for the effec- 
tive and expeditious administration of the business of the courts 
within its and ordered that all cases pending before the 
judge be reassigned and that he not be assigned any new cases.226 

217272 F. at 791. 
21BId, at 792. 

2201d, 
2 2 1  When the Governor later expressed discontent over this decision, the President ordered 

him not to interfere with the court’s mandate, and Judge Malmin thereafter reassumed his post. 
See United States v. Malmin, 272 F. 797, 798 (3d Cir. 192 1) (denial of a petition for rehearing). 

2191d. 

zz* 398 U.S. 74 (1970). See Comment, 5 1  B.U.L. REV. 106 (1971). 
223The function and membership of the Judicial Councils are defined in 28 U.S.C. I 3 3 2  

2 2 4 F ~ r  background on Judge Chandler’s alleged improprieties see Note, The Chandler Incident 

22528 U.S.C. 8 332 (1970). 
226The Council later modified its order to permit Judge Chandler to preside over those cases 

(1970). 

and the Problems of Judicial Removal, 19 STAN.  L. REV. 448 (1967). 

already assigned to him. See 398 U.S. at 80. 
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Judge Chandler requested leave to file a petition in the Supreme Court 
for mandamus and/or prohibition challenging the order on the 
grounds that it exceeded the statutory power of the Council, infringed 
upon the independence of federal judges under Article I11 of the 
Constitution, and usurped the impeachment pov er of Congress. 

The  opinion of the Court never reached the question of the Court’s 
jurisdiction to issue the \s.rit under the All LVrits Act because Judge 
Chandler \{as found not to have exhausted other avenues of relief.z27 
Justices Black and Douglas dissented on the grounds that the u.rit 
should issue to prevent Lvhat they regarded as an unconstitutional 
interference 15 ith the independence of the federal judiciary. 2 2 8  Justice 
Harlan 1% ould have granted leave to file but concurred in the denial of 
the writ because he agreed on the merits u ith the Council’s action.229 
In order to support theirpositions, these three justices had to reach the 
question of jurisdiction. Justices Black and Douglas vie\{ ed the Coun- 
cil as an inferior judicial tribunal whose actions gave rise to cases or 
controversies within the appellate jurisdiction of the O n  
that assumption alone, both dissenters argued that mandamus 1% as an 
appropriate remedy under the .\I1 iVrits & k t .  Justice Harlan mas 
unsatisfied u ith the dissenters’ failure to analyze carefully the basis for 
relief. H e  recognized that although the Council’s order 11 as a judicial 
act revie\\ of M hich Lvould be appellate in nature, the Supreme Court 
does not necessarily have the Po\+ er to issue mandamus.231 Congress 
can limit the Court’s exercise of appellate jurisdiction as it has in effect 
done through ordinary review statutes and the “in aid of jurisdiction” 
clause of the ,411 Cl’rits *Act. Thus the problem for Justice Harlan \\as 
to define how the requested relief would “aid” the Court’s statutory 
jurisdiction. 

Reviening earlier cases in n hich the Court had granted relief under 
the All N’rits . k t ,  Justice Harlan recognized that in each case the 
Supreme Court possessed statutory jurisdiction to revieu that case a t  a 
later stage.232 In contrast, he noted that Judge Chandler’s reliance on 
the All IVrits -Act \\as founded w o n  the fact that the action of the 
Judicial Council “touches through Judge Chandler’s fate, hundreds of 

2271d. at 8687 .  However,%riting for a majority of four, ChiefJustice Burger referred to the 
constitutional requirement that the Court’s revieu of such a controversy be “appellate” and 
opined that it would be “no mean feat” to shon that the Council’s order u as a ”judicial” act and 
was therefore reviewable as an appellate matter. 398 C. S. at 86. Compare Marbury v .  hiadison, 5 
U.S. ( 1  Cranch) 137 (1803) (Court’s grant of mandamus to federal officer would not be an 
exercise of appellate jurisdiction), with Expurte Crane, 30 C.S. ( 5  Pet.) 190 (1831) (mandamus 
issued to a lo\ber court is an exercise of appellate jurisdiction). 

z28398 C.S. at 136 (Douglas, J . ,  dissenting); id. at 141 (Black, J . ,  dissenting). 
2291d, at 129 (Harlan, J . ,  concurring). 
*301d, at 133-34 (Douglas, J . ,  concurred in by Black, J . ,  dissenting). 
2311d, at 1 1  1 (Harlan, J . ,  concurring). 
2321d, at 112-13. 
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cases over which this Court has appellate or review j u r i s d i c t i ~ n . ” ~ ~ ~  
As such, the immediate grant of extraordinary relief would “aid” the 
Court’s potential jurisdiction over all future cases. Acknowledging 
that this interpretation of the “in aid of jurisdiction” clause has “no 
direct precedent in this Justice Harlan nevertheless found 
it to be “wholly in line with the history of [the All Writs Act] and 
consistent with the manner in which it has been interpreted both here 
and in the lower courts.”235 He expressly rejected the notion that this 
interpretation was merely an extension of earlier holdings based upon 
the Supreme Court’s supervisory jurisdiction under section 2 34 of the 
Judicial Code.236 Instead, he grounded his views in section 262, the 
predecessor of the present All Writs Act. 237 After discussing Malmin 
with approval, Justice Harlan concluded that the Court had the power 
to grant extraordinary relief in aid of its potential jurisdiction over 
those future cases which could be affected by the Council’s order.z38 

Justice Harlan’s interpretation of the jurisdiction clause, similar to 
that made in Malmin by the court of appeals, tends to support an 
assumption of jurisdiction by COlM4 in aid of potential jurisdiction 
over future cases. &Although both Malmin and Chandler concerned the 
effect of a judge’s absence from duty, their broad interpretation of the 
“in aid of jurisdiction” clause should not be confined to such a situa- 
tion. This interpretation has not arisen in other contexts simply 
because there are few situations in federal practice under which such 
an analysis would be required to sustain the grant of a Lvrit. 239 Given 
the universal availability of appellate review over cases entering the 
federal courts, the issuance of a writ by an appellate court will always 

2331d, at 113 .  
234 Id. 
235 Id. 
236See note 11 3 supru. 
237398 U.S. at 117  n.15. 
2381d. at 116-17. 
2 3 9  O n  only one other occasion did the Supreme Court utilize the A11 W’rits Act § 14 of the First 

Judiciary Act, see note 1 1 3  mpru, to grant relief in an “unreviewable” case. See In re Chetwood, 165 
U.S. 443 (1897). Chetwood was convicted of contempt by a federal circuit court for violating an 
injunction against prosecuting two statutory writs of error to the Supreme Court. These writs of 
error involved two suits which Chetwood had earlier brought in state courts concerning the 
disposition of the assets of an insolvent bank of which he was a shareholder. The contempt 
proceeding in the federal circuit court was based upon an action brought by the receiver of the 
same bank to prevent interested parties from invoking the jurisdiction of the state court. The 
federal contempt conviction, which occured at a time when the Supreme Court did not have 
either mandatory or discretionary jurisdiction over such a case in the federal courts, was not 
reviewable in any federal appellate court. Nevertheless, the Supreme Court reversed the 
contempt conviction on a writ of common law certiorari issued under § 14. The Court did not 
discuss how the writ aided its jurisdiction. However, the Court appears to have considered its 
review under the All Writs Act ofthe “unreviewable”contempt conviction to be “in aid of ”that  
jurisdiction which it had already acquired over Chetwood’s two cases on the writs of error from 
the statecourts. The Court interpreted Cbetwood as such in United States v. Mayer, 2 3 5  U.S. 5 5 ,  
71 (1914). 
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be “in aid of’  either its actual or potential jurisdiction o\ er the same 
case. 

Cnder military lav , of course, the situation is far different from 
ordinary federal practice. ;\n interpretation of the =\11 \\.rits -4ct 
permitting the grant of a supervisory \i rit to aid potential jurisdiction 
over a class of future, revieuable courts-martial and to enforce past 
exercises of supervisory po~eer  is necessary to compensate for the 
unavailability of statutory judicial reviev in most courts-martial. This 
expanded interpretation ~ o u l d  at once be broad enough to permit 
supervision and narrov enough to avoid the consequences o f  indis- 
criminate revie\i of the type suggested in UnitedStatesv. B e v i l a c q ~ a , ~ ~ ~  
M here COAl;\ boldly asserted pov er to remedy the denial of rights 
“in any court-martial.”241 Bevilacqua’s overly enthusiastic assertion 
lacked any supporting analysis demonstrating hov the grant of ex- 
traordinary relief in “unrevieu able” cases \i ould materially aid 
CO,\Ll’s jurisdiction. Consequently, the case pressed the limits of 
COM4’s statutory revieu jurisdiction under Article 67.242 The sub- 
sequent retraction in United Statesv. Snyder 2 4 3  1% as in part necessary to 
confine CO,\l.i’s assertion of p o ~  er \i ithin the limits intended by 
Congress in creating a supreme court of the military. Hovever, a 
supervisory interpretation of the “in aid of jurisdiction” clause \I hich 
\x ould allo\x COllA4 to restrain an unfair procedure or settle a no\ el 
question of la\{ a i  oids the pitfall ofBevilacqua’s overly broad assertion. 
The  adoption o f  such an interpretation M ould bolster COhL4’s ability 
to carry out its Congressionally intended duty to eradicate command 
influence and to achiei e uniformity in the military justice system. 

i-. CONCLUSION 

In enacting the Uniform Code of Military Justice, Congress in- 
tended to eradicate the abuse of command influence in courts-martial 
and to achieve uniformity in the criminal justice systems of the various 
armed services. Central to this scheme \{as the creation of an appellate 
system of judicial reviev at \i hose pinnacle stood the C‘nited States 
Court of Alilitary ippeals. Congress expected this civilian court to 
become a supreme court of the military, actively engaged in supervis- 
ing the military justice system \I ithin each service. ;\lthough COAM4 
immediately began to discharge this responsibility through assertions 
of supervisory pou er, the court’s effectiveness v as severely hampered 
by a UCMJ proiision confining its ordinary revie\{ jurisdiction to 
cases in\ olving se1 ere sentences. 

* ’ O 1 8  L.S.C.l l . . \ .  10. 39 C . l l . R .  lO(1968). See p. 627supra. 
2411d,  at 1 2 ,  39 C..U.R. at 1 2 .  
*‘* 10 L.S.C. 5 86i(b) (1970). See p. 61Jsupru. 
21318 U.S.C.l l . . \ .  480, 40 C..\l.R. 192 (1969). See p. 628supru. 
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An opportunity to overcome this unintended barrier to effective 
supervision arose when COMA declared that it possessed extraordi- 
nary powers under the All Writs Act. This Act, however, permits a 
court to issue writs only “in aid of jurisdiction.” COMA subsequently 
and unnecessarily limited its ability to provide relief under the -411 
N’rits Act by narrowly construing this clause to authorize relief only 
in those cases otherwise qualifying for ordinary COMA review. This 
construction failed to consider the concept of supervisory writs which 
originated at common law and which has recently reappeared in 
federal decisions dealing with the All Writs Act. The  public interest 
orientation of these supervisory writs suggests a theory under which 
COMA could grant a supervisory writ to review an ordinarily “unre- 
viewable” court-martial. Under this theory, a supervisory writ could 
issue in two situations: first, to aid COMA’s past jurisdiction over 
cases involving an exercise of supervisory power, and, second, to aid 
COMA’s potential jurisdiction over a class of future cases which 
would eventually fall within the court’s ordinary review jurisdiction. 

By adopting this supervisory interpretation of the “in aid of juris- 
diction” clause, COMA could assert authority in limited circum- 
stances to decide issues arising in “unreviewable” courts-martial. The  
exercise of such authority accords well with Congress’ purpose behind 
both the enactment of the UUMJ and the creation of COMA. hrmed 
with such authority, COMA would be better able to fulfill its duty to 
supervise the administration of military justice. 

659 



By Order of the Secretary of the A%rmy: 

FRED C. \\.EY;lSD 
General, United States A m y  
Chiefof Staff 

Official: 
P.ACL T. ShIITH 
Major General, United States Amy 
The Adjutant General 

D I S T RI BUT I O  S : 

Active .Army: To  be distributed in accordance n i t h  D - i  Form 12-4 
requirements for the hlilitary Lan. Revieu,. 

.ARSG CYC CS.AR: S o n e  

660 


	Preface
	tion 5 American Journal of International Law
	tion and Practice 85 Law Quarterly Review
	S T Ansell MilitaryJustice 5 CornellLawQuarterly l(1919)
	tary Justice 29 Texas Law Review
	tion: &Martial Rule in Hawaii and the Yamashita Case
	Harvard Law Review
	The Original Understanding 71 Harvard Law Review
	266
	University Law Review
	Background 2 3 JAG Journal




